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Before MI. Justice R. C. Mitter and Mr. Justice 
e N. A. Khutnd£ar. 


RAM CHANDRA BANERJEE 
v. 
BAIDYANATH ROY CHAUDHURY AND OTHERS.* 


Receiver appointed under Order XL of the Code of Civil Procedure (Act V of 
1908), function and duty of—Suit egainst receiver—Limitation Act (1X of 
1908), section 10, and Articles 36 and 120 of Schedule I, applicability of— 
Receiver, if a trustee. 


The function of a receiver appointed under Order XL of the Code of Civil 
Procedure is to collect and account for fe rents and profits*and one of his most 
important duties is to manage like 2 prudent owner although in matter of 
management he has not the same amount of discretion asan gwner has, as in 
many matters he must seek direction from Court and act unde® its sanction. 
So if any loss occurs by reason of his misfeasance or non-feasapce if respect of 
the property committed to his care. or if oss results" from his management or 
neglect of duties he is to make good the loss not bygeason of any provisiongof 
the general law but because of the breach of the Wuties he had agregd to 
discharge. If the Court found him guilty of negligence, the Yorrect form of 
the preliminary decree would be to call upon him to give an account of his 

: management for the whole period of his receivershtp. “In suits against such 
xyeceiver : 


Held in the absence of any specific provisign Artkble 129 Schedule I of 
the Limitation 4ct was applicable and Article 36 did not apply as the 
misfeasance, malfeasaffce or non- -feasance cOntemplated by the section was 
not independent of he contract, e. 


Held further: (he Tight to sue for the purpose of Article 120 of the 
Limitation Act ‘would The’ deemed to accrue when the leave to sue the receiwer Or 


e * Appeal from Original Decree No. 51 of 1938 against the decree of Kshitipati” 
Nath Mitra, Esq., Subordinate Judges Ist Court, Bakarganj at Barisal, dated 
the 3oth September, "1937. 
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Cm. ° the ex-recdiver is given to a person by the Court which had appointed the 
1941. receiver. e 
aw » | 
Ram Chandra Held also, that’ the estate does? T vest in a receiver appointed, under Me 
Paneijee provisions of order 40, rule 1 of the Code of Civil Procedure and auch a receiver 
Bai dYanath Roy. is not also a trustee whin the meaning of section 10 of the Limitation 
Chaudhury, . Act, 7 * . e 
e° wo . 
6 Appeal by the Defendant, Š 
. 
* e e . ! 
Suit for misfeasance,” malfeasance and neglect of duty and 
e ° accounts against a xeceiver. 6 ° 
- The material facts will appear from the judgmeht. . 
er, “Messrs. AN Bose, Jitendra Nath Guha, Satya Priya Ghose and 


Sailendra Nath Banerjee for the Appellant. * 
Dr. S. C. Basak and Mr. Bankim Chandra -Banerjee for the 


Respondents. 
e The judgment of the Court was delivered by 
December, 18... R. C. Mitter, J. :—The Madhabpashwa estate of which the res- 
(77 pondents are the proprietors was involved in debts. One of their 


creditors, a mortgagee, had instituted in 1927 a suit against them 

to recover his dues which was a hgavy one (Suit No. 4o of 1927 of ' 
the first Court of the Subordinate Judge Barisal). Two Óther 
creditors had started two execution proceedings (Nos. 4 and ro of 
1927) in that Court. In that suit and in those execution proceedings 
the appellant, a tetired judicial t füicer, was appointed receiver on 
the 3rd September, 1927 on his furnishing security for Rs. 10,000 
° and on eragfting a security bond. The Court of Wards assumed 
charge ef the Madhabpashwa estate in the early part of 1929 and 
. the appellant” was discharged ftom his office as receiver on the 2oth 
January, 1929. He sibmitted his accounts to the Court which had 
appointed bim, but dosi of directing a ministerial officer of the 
Court to check his acgounts the learned Subordinate Judge appoint- 
ed the managef of the Court of Wards to check the same and 
6 directed bim to report. *'l'he said officer submitted two reports— 
one on, the 7th Feyruaty and the other on the znd May, 1930. 

The said reports came ‘ip for consideration on the 5th January, - 
1931. By an order made on that date the learned Subordinate 
. Judge following athe rale of practice indicated in Coomar Sattya 
Sankar Ghosal v. Ranee Golapmonee Debee (1 ) held that all the mat- 
tere dealt with in those two reports could not "be properly dealt with e 
e in proceedings arising out of exceptions to a receiver’s accounts. He 
Accordingly dealt with some of the matters weferred to inthe reports 

(1) (1900) 5 C. W. N. 223. 
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. 
and some of the objections of théeproprictors of the Madhabpashwa 
etate to the receiver's aecount amd gave the latter leave to sue the 
receiver*in respect of other matters which concerned the manage- 
ment of the estate by the shid receiver. The receiver was finally 
discharged by an ordez dated the 2gst January, 1932, which, * how-* 
ever, expressly reserved the*right of the Court of Wards and pro- 
prietors of the Madhabpashw& estate “ fo establish any claim they 

, may make against him in a suit properly framed for the purpose. ” 


On the 28th November, 1938, the manager of the Court of Wards 


aeting on behalf of the proprietors gave a notice under section 80 of 
the Code of Civil Procedure to the appellant, “and on the 21st 
March, 1932 instituted this suit against him. In the suit the 
appellant ig sought to be made liable for his negligence in the 
management of the estate which had been committed to him as 
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receiver. In the plaint the details of the claim have been set out: 


in two schedules—B and C. The substance of the charge against* 


him is that he negligently allowed rents due from the tenants to be 
barred by time, that he made large advances to his subordinate 
officers and failed to recover them, that he paid money without the 
sanction of the Court and that he allowed the tashildars to incur 
expenditure not’ sanctfoned by the Court and which the Court 
ultimately refused to sanction. The learned Subordinate Judge in 
his preliminary judgment dated the 3oth September, 1937 found 
that the appellant was “guilty o$ wilful neglect and gross negligence 
in managing the estate.” He held the receiver liable to render 
account of his minagement from the 3rd September, 1o] to 19th 
January, 1929, that is to say for the period during yhich he had 
acted as receiver. This appeal is directed against that decree while 
this appeal was passed on the basisof the yoiso, S report 
by which the appellant has been directed to pay the ,gzespondents 
the sum of Rs. 5168-11-6 and costs. Tle appellant does not 
challenge the Commissioners report or the correctness of the 
gmount mentioned in the final decree. Nor ddes hechallenge the 
finding against him in the preliminary decree so the effect «that he 
had been guilty of wilful neglect and gross negligence in the manage- 
ment of the estate? The gnly point raised by his advocate is the 
question of limitation, . On that question tffe leagned Subordinate 
Judge held shat Article 120 of the Limitation Act was applicable and 
* so the suit waS in time, ? 


¢ In our judgment neither sÉction 10 nor Article 89-of thé,Limitg- " 


tion Act is applicable to this suit, The estate does not vest ina 


receiver appointed under the provisions of Order XL of the Civil 
. 
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Procedure Code. While fu nctiorfing he is net a trustee much less a 
trustee for a specific purpose, lis position is that of an officer Qf 
the Court appointing him and his officiale duty isto preserve and 
manage the subject-matter of the litigatfon. He is not the agent of 
the parties to the litigation in yhich he is appointed or of any one of 
them. He acts for the benefit of theeparty who altimately becomes 
successful. The property is in custodia legis and through him the 
Court discharges its functions of preserving the subject-matter of 
thelitigation. He is only accountable fo the Court which appointed 


e him in his capacity as its officers. The right to take account from 


him or to take account of his management is primarily in the Court 
which appointed him and the right of an individual to sue him for 
accounts or in matters respecting his management is a gight derived : 
from the Court by reason of the leave given to him by the Court 
to sue. The real competition is between Article 36 and Article 120 
of the Limitation Act. If the case comes within Article 36, 
Article 120 cannot apply. . 
Article 36 is a residuary article in respect of one class of suits. 
Itisa general article for suits for compensation for acts and omis- 
sions amounting to torts which axe not provided for elsewhere in 
the first division of Schedule I of the Limitation Act. That that 
article is applicable to torts only is indicated in the first culumn. 
The mal-feasance or non-feasance complained of must be “indepen- 
dent of contract” in order to agtract that article. That article 
applies to suits which has for its basis the commission by the 
defendant @f° some act which is in itself unlawful or the improper 
perform&nce of some lawful act, e.g. with negligence, or some 
illegal omission, but “the breach must be of a duty imposed by. 
general law of the WE and nota duty created by orresting upon 
a special eggagement, in which case Article 36 would not apply but 
some other Article ef the Limitation Act, would. A receiver 
appointed under Order XL of the Code engages to collect and 
account for the rent and'profits. He engages to perform his duties 
well. One of his important duties for which he had engaged with 
the Court is to manage like a prudent owner. Evep in matters of 
management he has not the same amount of distretion as an owner 
has, for in many gnatter$ he must seek directiqn from the Court and 
act under its sanction. Such being his position if any less occurs by 
reason of his misfeasance, malfeasance or nop-feasande in respect of 
the property committed to his care dr if loss results from his mis, 
management or neglect of duties he is to måke good the"loss not by 
reason of , any provision of the general law of the land but because 
. "4 
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of the breach of the«duties he. had agreed to dischhrge. The mis- 
geasance; malfeasance «or non-feaeance, as the case may be, or his 
part weuld not be “independent of contract.” We accordingly 
hold that Article 36 is ndt applicable to a suit of this description. 
Moreover this is not a suit for compensation but in essence a suk 
for account against him. e He is “asked to give an &ccount of his 
management. To establish” rima facie case against him the wo 
schedules give details about monies losh on account of his negligence. 
Tf the Cotirt found him guflty of negligence in the management of 
ethe property cómmitted to his charge the corrett form of the prelio 
minary decree would have been to call upon hih to give an account 
of his managemerx for the whole period of his receivership. Neither 
the Commissioner appointed to take accounts nor the Court at the 
final stage of the suit would have been limited to an enquiry in 
regard to those items only which are specified in the two schedules, 
and the plaintiff would have been entitled to have a decree for other 
sums of money not specified therein but which on enquiry at the 
final stage would have been found to have been lost by his default 
or negligent management. This is an additional reason on which we 
hold that Article 36 is inapplicable. This additional reason leads us 
to hold that Article *15 of the Limitation Act is not also applicable. 
There being thus no specific Article of the Limitation- Act applic- 
able to this suit, the residuary Article, namely Article 120 must 
apply. It is unnecessary to cgnsider in this case the third column 
of that Article, for the suit has been instituted within six years even 
of the date of the appointment of the defendant. EVgn if the right 
to sue had accrued the day after his appointment this su& would be 
But as the question if of some importance we would 
express our views on the point. - \ : 
We have already said that one of the important duties ef the 
receiver is to give an account of his management to the Court which 
appointed him. At any time before he is fina]ly aħd unconditionally 
. discharged the Court which had appoint&d bifn can require him to 
give such account. That Court had futl jurisdiction to enquire not 
only into thg question whether he had Showed in llis accounts the 
credits and deUfts correctly but could have enquired into the 
question as to whether he had been negligent jn his management, 
and if so, what loss he had caused thereby. It is only as a matter of 
convenience and practice that the: Court generally confines ‘itself 
to the first mentioned question in exceptions to the. receiver "s 
account And leaves tle other ayrestion to be gone into in ^ suit; on 
the footing that the investigation" in the suit would be thorough and 
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more satisfactory and fair to all, , the parties and the rüceiver, for 

there would be the opportunity afforded te them to appeal to a, 
higher tribunal from the decree passed imthe suit. There would 

thus be no occasion or,necessity to sue the receiver till that Court 
had cdfme to the conclusion in a particular case that an enquiry into 

the receiver's* management should be cenducted ngt by itself in the 

proceedings started on exceptions but*na suit. In the latter case 

leave to sue tó a named indiyidual or to à group of named indivi- 

duals is and must a given, for the Ceurt not being £ juridical 
person cannot sue În its name. [Raj Raghubar Singh v. Jai Indra | 
Bahadur Singh (f)) The leave to sue in such cases gives the 
plaintiff “ the right to sue” and “the right to swe ” does not arise 
till the Court which had appointed the receiver has determined 
that it would not itself proceed to make any enquiry into ‘the alleged 
mis-management of the receiver but would leave that enquiry to be 
eonducted in a properly constituted suit to be filed by the person 
to whom it gives the leave to sue. The leave to sue in such cases in 
our opinion stands ona different footing from the leave to sue the 
receiver given toa person who could have sued any one or all the 
parties to the litigation in which thg receiver had been appointed in 
respect of any of the items of property committed to the charge of 
the receiver. In such cases the cause of action was already there 
and the leave to sue the receiver only obviates contempt proceedings 
to which the plaintiff in that suit wofja have beenotherwise liable to, 

but it does add to, modify or become a part of the cause of action. 
The "righQiÓ sue” accrues only when a person becomes clothed 
with a legal character entitling him to a relief which a Court of law 
is competent to giant [Sheik Abdul Rahim v. Mussamat Barira (2)]. 
Wé accordingly hold Y the “right to sue " accrues in this class of 
Suits eyhich we have before us, when the leave to sue the receiver or 
the ex-receiver is givan to a person by the Court which had 
appointed the rectiver, This suit is accordingly not barred by time. 
The result is that this*appétl is dismissed with costs. 


eP R o e 3 Appeal dismissed. 


(1) (1919) L. R. 46 I. A. 228 ; I. L. R.'42 All. 158. e 
(2) (1921) 6 Pat. L. J. 2734 A. I. R. [1921] Pate 165. 
e . 
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Before Mr, Justice R. C. Mitter and Mr. Justice ° 
j o NA. Khundkar. . 
E SACHINDRA NATH CHATTERJEE €ivir, 
7. ° e e 1941. 
= . " wry 
THE BEN GAL NAGPUR “RAILWAY COMPANY, November? m. 
GIMITED.* oo 
e . Hi s ? 
Indian Liņitatian Act (IX of 1908), Arli®e 56, applicability of—Suit for 9 © 
` recovery of Jees by an advocate. " 
A suit instituted by an advocate for recovery of his fees is governed by ® ` 
Article 56 of Schedule I of the Limitation Act, s ° 


Appeal by the” Plaintiff. 
Suit fof recovery of fees. 
The material facts will appear from the judgment. 


Messrs. A. N. Bose, Sitaram Banerjee, Surja Kumar Aich, 
Amal Kumar Mukherjee and Khagendra Nath Ganguly for the 
Appellant. 


Messrs. Surajit Chandra Lahiri and Rakhal Chandra Dutta for 
the Respondent. s 


The judgment of the Court was as follows 


Khundkar, J. :—This appeal arises out of a suit instituted 
by an advocate forhis fees. Te learnéd advocate was engaged 
by the defendant company to watch their interests in connection 
with the prosecution of a criminal case which was first instituted 
in the Court at Cuttack. This criminal prosecution arase out of 
an accident which took place at a leveltrossing"of defendant's 
railway, and in which a railway-train BN a motor bus were 
involved. 

The Crown decided to prosecute the drjver of the motor bus. 
The accident in question occurred on the 9th» November, 1924. 
Although the prosecution was conductede on behalf of the Crown, 
the defendant Railway Company were anxious that their interests 
should be watched by their own lawyers “during the ‘continuance of 
the case. For tbis purpose they accordingly engaged the services of 


the Public Prosecutor, and the GovernmentePleader of Howrah. . 


Although ihe. case was instituted at Cüttack; it was transferred 


| #Appeal Boni Original Decree No. 158 of 1958, against the detree of Tej 
Chandra Mukherjee Esq., Sufordinate Judge, 4th Court of ‘g-Pargqnas 
(at Alipuf), in Money "Suit No. 46. of 1933; dated the 28th day of 
February, 1938. | 
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. to a Cour'at Balasore before any evidence had been rect ded. After 


the order for transfer was obtained, the defegdant company engaged 
the services of Mr. Bose the' Public Prosecutor of Balasore to 
hold a second watching brief in additiom to that already held by 
dhe Government Pleadgr and Public Prosecutor of Howrah. The 
plaintiff woulel appear. to have been engaged asa junior to these 
gentlemen. » 

The order® for the tfapsfer of the case. from Cuttack to 
Balasore was made by the High Court*at Patna upon ån applica- 
tion filed on behalf of the defendant Company. It is not disputed 
that the plaintiff di some work in connection with this transfer 
application. It is in evidence that he came edown to Calcutta 
where he had a conference with the officers of the defendant 
company at their offices. Thereafter he proceeded to Patna and 
instructed learned Counsel who actually moved the application. 
‘his seems to have been the only substantial piece of work which 
the plaintiff did in connection with bis employment. It is true 
that on one or two occasions he travelled backwards and forwards 
between Calcutta, Cuttack and Balasore. But these journies seem 
to have been undertaken only ein connection with certain io 
called conferences on interviews which the plaintiff had with ‘the 
officers and the solicitors of the defendant Company, at their offices 
in Calcutta. » , 

Regarding the question of his fs, the plaintiff had an inter- 
view with the Députy Manager of the defendant company Mr. 
Duncan at a Very early stage of his employment. The evidence 
is that nothing was settled between the plaintiff and Mr. Duncan 
with regard to the amount to which the plaintiff would be entitled 
aghis fees. Itis in epidence that Mr. Duncan leftit to the plain- 
tiff te submipa bill d the conclusion of his employment, and 
made jt clear that onlyeuch charges would be paid as the Company 
considered reasofiable. : 

The case was tak€n uf in the Court at Balasore on the 3rd 
May, 1925, and was heard | continuously until the oth May, 1925. 
It was again taken upon "the 25th May and heard yntil the 28th. 
After that there were hearings each day betwétn the rsth and 
27th June. On the 29th July the defendant company sent a 
telegram to the plaintiff asking him to submit hs bild in respect 
of the days on which the case had been so,far heard. It would 


'seem thst at this stage the defendant company contemplated , 


dispensing with the services of the. plaintiff. There is" evidence 
to show that the plaintiff ignores ‘the defendant company's reque t 
. e , 
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for the payment ‘of His bill aad” managed to have his employment 
@ontinued. : ` s E 

Thé case was taken ‘up and heard again on the 26th August, 
and again from the 5th. September until the oth September. The 
judgment was delivered on the 15th Septemlser. j 


After the corfclusion of the trial the plaintiff éubsinitted three 
bills ; one was for fees, anether was fos out of packet expenses, 
and the third was for halting allowafices during journies which 
took the plaintiff away from Cuttack. The plaintiff charges fees 
at the rate of Rs. 2coa day for days upon which the case was 
actually taken up in Court, Rs. roo a day for days upon which 
the case was not béing heard, and under the heading of ‘halting 
allowances'e charges were made upon an extremely extravagant 
scale. The defendant Company considered these bills to be 
exorbitant and cut them down  disallowing the halting charges 
in their totality, and allowing the plaintiff fees at the rate of 
Rs. so a day for working days and Rs. 25 a day for non-work- 
ing days. 

The suit was instituted on “the ath Fane, 1933. It is conten- 
deg on behalf of the plaintiff “that asthe contract was an oral 
contract, the case was not covered by Article rrg or Article 116 
of the Indian Limitation Act, but by Article 120. Alternatively 
it is contended that that Artgle applies in any case because 
the plaintiff was suing also 8n a quantum meruit. Upon the 
question of contract the evidence which relates to, the meeting 
between the plaintiff and Mr. Duncan at which the sulfect of fees 
was discussed, shows that no ‘contract had beene entered into 
between the plaintiff and Mr. Duncan acting on behalf of 
the defendant Company. .For the reasons given by the learntd 
Subordinate Judge, reasons with which we entirely egree, wé are 
satisfied that: the matter comes under Article 56 of the Indian 
Limitation Act, and that the plaintiff's suit yas hopelessly time 
barred. f 

"Ihe merits of the case, however, have been argued before 
us, and we have examined with care the relevant evidence for 
ourselves. The plaintiff's, standing at the Bar was not such as to 
entitle him, in any view of the case, to the “fees which he claimed, 
and in all the facts and circumstances of the case we are satisfied 
that the sums of thesRs. so and Rs. 25a day allowed to him by 


éthe defendant Company, -wére more than ample. We “are algo” 


satisfied that the halting allowances were rightly disallowed. The 


plaintiff was paid by the defendant Company altogether,a sum of 
e ° 44 
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Cit. Rs. 3566-1-6, for his services in connection with the cite, and in 
1941, our judgment, regard being had to the plaintiff's position at the 

Sachindrs Nath Bar, this was a most liberal payment. x : 

Chatterjee The appeal must, accordingly, be di$missed. We allow a con- 


The Bengal Nagpur *solidated sum of Rs. 1$o (one, hundred ang fifty) to the defendant 


Targ ood Company as‘total costs of this appeal. ° ° 
HET: a -e Mitter T T agrees d 
e RR s . Appead dismissed. 


' APPELLATE CRIMINAL. 


Before Mr. Justice A. S. M. Akram and Mr, Justice 


R. B, Pal. ; 
CRIMINAL, THE EMPEROR 
m e. e 


speed NAIBULLAH ALIAS FULIR BAT.* 

. Criminal Prggtdure Code (Act V of 1898), section 374, reference under— 
Material error in verdict of jury—Powers and duties under section 376— 
High Court, Pif may look into evidance and confirm conviction on its own view 

o of facts or must direct new trial—Trial by jury—Circumstantial evidence and 

* case depending solely bn confession of acctised —Omission to direct fury with 

Proper cang, effect of. 

When there has been Such an error as would entitle the High Court to reverse 
the verdict of the jury under.section 423(2) of the Code of Criminal Procedure, 
the question is whether"it is dhen to the High Court to look into the evidence in 
Order to confirm the gonvictioa on its own view of the facts or whether it is 
Incumbent on ifto direct a nfw trial if in its view, there isevidence on record 
for the jury : ° 
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OT TO BE REMOVED* 





Held, that an order of getrial by the jury would be the only course left to 
the High Court in sich cases, "t 


A. 





e 0. 
-Held also, that in cases of trial by the jury and where thére has been no 


€, . - 
e“ Capital Sentence Case No. 20 of 1941 and Appeal No. 515 oÑ 1941 froma 
decision of R. S. Trivedi, Esq , Additional Sessions Judge, ist Court, Datca, 
dated 6th August, 1941. 
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sentence of Geath the appellate Court, cannot convict on its ewn dppreciation of : CRIMINAL. 
facts. Ifin its opinion the verdict of the jury is vitiated that verdict is to be 1941. 
@et aside and unless the appellate Court eacquits or discharges the accused a haod 
retrial b¥ jury should be dire&ted. The, oo tia 
Section 376 (b) expressly empowers the High Cotrt to order a new trial and Naibyllah, 
there cannot be any possiple controversy that if tle High Court finds that tle . 
verdict of the jury gs erroneous owing toa mis-direction by thf Judge the High "c. *e 
Court can direct a retrial. . . "M e 


e 
Where the whole evidence is circumstantia] and where the whole case practi- 










and the Judge should use great care in directing the jury and the jury Aff ve 
been warned that unless they were in a position to say that the cifculhs ^er. . AN WA 
are pointed only to the guilt of the accused and to nothing else and tha [c 
were not at gll consistent with his innocence they should not find 


accused. " 7M. UR "Y OF ch 
Reference under section 374 of the Code of Criminal Procedure = 

and appeal by the accused. B 
The material facts will appear from the judgment. 


2 © 
Mr. Jajneswar Mondal fox the Appellant. CP ABS P 


Mr. Nirmal Kumar Sen for the Crown. 
e The judgments of the Court*were as follows : 


Pal, J.:—This is a reference under ‘section 374, Criminal September, 16. 
Procedure Code, for confirmation of the sentence of ‘death passed IX 
on the accused by the Additiorfl Sessions Judge of Dacca, on 6th 
August, 1941. "The accused also has preferred the Appeal No. 515 
of 1941 from the same order of conviction and sentence. The 
Reference and the Appeal are heard together and disposed of by 


this judgment. Š . . 
The prosecution case is that on r2th April, 1941, at village 
Atusal, Police Station Monohardi at abot IO A.M. the accused * 


Naibulla killed his wife by inflicting cut wounds on Ifér neck in his 
hut and then ran away. The cries of the “deceased attracted the 
attention of a neighbour P. W. 1 who saw the gccused running away, 
chased him and arrested him about hglf a mile away with the help 
of two others. He was made over to the rural Police and then sente 
up to the PélicaStation. Information of the crime was given to 
the Police by the elder Brother of the accused. Upon these facts , 
the accused has, b&n'charged with having comofitted murder of his 
wife, an offence® punishable under section 302, Indian 
Code. . . 

The accused pleaded not guilty. He has not set 


story by way of defence, . 
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The actused was tried by a jury of nine juyors. Eleyen witness- 
es jncluding the investigating Police Officers and the Medical Officer 
‘who held the post mortem éxamination, were examined,by the 
prosecution.in this case. The jury returaed a unanimous verdict of 
guilty under section 302, Indian Penal-Code, against the accused 
and the learzed Additional SesSions Judge accepting this unanimous 
verdict convicted the accused under segtion 302, Indian Penal Code, 
and passed tke sentence*of death on 6th August, 1641. The 
Reference by the Additionaf Sessions Judge is for the cenfirmation 
of this sentence of@ death and the appeal by the accused is from this 


e 
conviction and sentence. 


The learned Advocate appearing in support ef the appeal urges 
the following points for our consideration :— = 

I. The verdict of the jury is erroneous owing to a misdirection 

by the Judge on a material point ; 
e 2. The verdict of the jury having been vitiated by the mis- 
direction, the conviction and the sentence based on such verdict 
must be set aside and the case sent back for retrial unless the High 
Court acquits or discharges the accused in exercise of power 
under section 423 (1) (b), Criminal Procedure Code ; 

3. Iftheappealof the accused thus sueceeds, the Reference 
under section 374, Criminal Procedure Code, automatically fails and 
the High Court can no longer exercise the powers conferred upon it 
by section 376, Criminal Procedurf Code. 

4. Even if the High Court can Still proceed under section 376, 
Criminal Pygeedure Code, the evidence in the case is not sufficient 
to establish the guilt of the accused. " 

In support*of the ftrst point the learned Advocate refers to a 
péssage in the heads of charge to the jury where the Additional 
Sessipns Judge charge the jury inthe following terms:—* The 
'evidence which consigjs of the depositions of witnesses and the 
‘First Informatio Report and a search list is entirely circumstantial, 
that is to say, nobod$ sawethe accused inflicting wounds on his wife 
which resulted in her deathy but there are circumstances which are 
* supposed to lead to the oly inference therefrom that it was the 
“accused and none else who caused the death of hiswife. ” 

‘ (The First Information Report ran as folloys : — 
“Tam Abdul" Hossain, son of late Basir Fakir of Atushail, 


` Police Station Manohardi, District Dacca. Coming to the Thana 


in company with Ashanulla Chowkidar gf my Mahalla, and Chowki- . 
-dat Upehdra Dey of Patali “Union, and producing before you my 
brother N ayebulla bronhit under*arrest and one dao with wooden 


, "Vor. 75.] "HIGH COURT. , 
"handle, boff dao and*handlebesmeared with blood; Ilodge this 
Wahar to the effect follbwing:—fo day at about ro A.M, I was 
informed at my house by Soratali, son of Umarali of Galgalia that 
my brother Nayebulla had murdered his wife Mijajennessa alias 


Lalirma. His house ise some quartes mile off to the- north-east of j 


mine. I then wert to the hóuse of Nayebulla and found that the 
neck of the said Mijajennessa alias Laligma was cut, from behintl 
“and slightly remaining attached in the feont and she was lying dead 
in the west-bhiti kitchen of Nayebulla. I found i ig that house Assu, 


Kadir, Alimaddin Munshi, dead wife of Nayebulla and also ojher e 


people of Atushail and learnt from them that Nayebulla had 
murdered Lalirma ^t about 9 A.M. this day. I found in the kitchen 
near the dead body cooked rice in an earthen pot (shanki) and also 
scattered around. I did not ask any body why he had committed 
murder. My presumption is that the quarrel arose over rice and 


'Nayebulla killed her. I learnt from them that after committing* 


murder Nayebulla had gone towards south. Ithen went to that 
direction to search for him and after going to some distance I came 
to learn from Jalu, son of Naju, of Galgalia that Nayebulla had 
beep arrested at Kashva. I went there at 12 noon and found 
'"Nayebulla in custody “of Chowkidars Ashanulla and Upendra in 
the house of Abdul Ali Sarkar at Atushail and also found President 
Hamid Bhuya and (also) a dao bgsmeared with blpod in the hand 
‘of Chowkidar Ashanulla and «heard from the Chowkidars that 
Nayebulla had murdered his wife with this dao and the said dao was 
found by them in the ghar where murder had been@ommitted. 
`The accused Nayebulla made a confession before Pregiderit Hamid 
Bhuya in my ptesence that he had” murdered his wife. Then the 
said Hamid Bhuya directed me and the Chowkidars to come to 
the Manohardi Police Station with the accuséd Nayebylla and that 
dao and lodge Ejahar ; hence I came to the eT hana and lodge this 
Ejahar. Nayebulla is my younger brother and we'live in separate 
“mess. I am in good terms with him. * Lalitma would be about 


35/36 years old. She has two sons and bne daughter, Thisismy , 


Ejahar. The Fjahar being read over to me and finding the same 
to have been recottled accogding to my statement I put my signature 
thereon below. It pay be noted that We reaghed the Thana 
atj-15PM.e  * ` oy : 


The learned Advodite contends that here the Additional Sessions 
. Judge committed the following errors:— | ieee a 


46 9 


. (a) The First Information- Réport is not substantive: evidence 
* . 
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in the case;*yet the jury was told as if it was such substantive 
evidence on which alone the jury, could bage its finding; 

(b) The First Information Report contained a statengent as "t 
confession by the accused while in the eustody of the Police ; this 
conféssion was not admissible in evidence. The Additional Sessions 
Judge didmot warn the jury as to this; ên the other hand his 
direction that the First Information Report was evidence in the case 
must have le the jury td accept and rely on the entire document 
with all its contents as admissible evidance ; I. 

(c) The warfing of the Additional Sessions #Judge as to cutie 
fesfion containede else-where in the charge refers to another con- 
fession and as the record itself will show he djd not expunge the 
portion of the First Information Report containing the alleged 
confessional statements. 

2. (a) The learned Additional Sessions Judge did not at all 
direct the jury as to how to deal with the evidence when it is purely 
circumstantial ; 

(b) On the other hand, he directed the jury that the circums- 
tances were such as to lead to the only inference therefrom that 
it was the accused and none else who caused the death of his wife. 
Nothing was thus left to the jury to find. The Judge expressed his 
opinion unduly strongly and did not even warn the jury that it 

was not bound to accept this opinion. 

In our opinión there is muclf substance i in the first point thus 
urged by the learned Advocate “appearing for the accused. We 
are unablg to take the view that the jury was properly directed 
on this, important point. In a case like this where the whole 
evidence is ‘circumstantial and where the whole case practically 
hinges on the evidence of a single man, the confession of the 
acqused, if any, is ofwery great consequence and is certainly likely to 
weigh much with the j jury. It is really regrettable that the learned 
Judge did not take that amount of care in directing the jury which 
the gravity of the charge demanded. 

We are not satisfied with the learned Judge’s direction on the 
point “of ciftumstantial*evidence also. The handling of the cir- 
cumstantial evidence is indeed a very difficult mattér, and it is too 
much to expect that agury can deal with it Nh put any assistance 
from the judge on the point. The jury * should have been 
warned that unless they were in a position fo Say that the circums- 
tances s Al pointed only to the guilt of the accused and to nothing 
*else and that they were not at all consistentewith his i innacence, they 

should not find against the accused, 
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* . 
The thie] contention of the'learned Acvocate "appearing for CRIMINAL, 


the accused in thi case raises a question about whieh 1941. 
there. has already beenea good deal of divergence of judicial The Emperor 
opinion. The power of the High Court gn a reference under 
section 374, Criminal Procedure Code is defined by sectio? 376* , 
ofthe Code. It is beyond * controversy that on such*a reference Pal. free 
the High Court may look int® the evidence in the case and may , e ^ 
acquit the accused person [section 376 40)) or ordef a new trial 
on the samb or an amended *charge [section 376 (b)—last portion]. 
Ib is again beyond all controversy that if there be no valid ground " 
for an appeal, the High Court may confirm thé sentence or pass .. 
any other sentence warranted by law [section 376 (a)]. The ques- 

tion about yhich there has been divergence of judicial opinion 

can really be reduced to this : where there has been such an error as 

would entitle the High Court to reverse the verdict of the jury under 

section 423 (2), Criminal Procedure Code whether it is open toe 

the High Court to look into the evidence in order to confirm the 

conviction on its own view of the facts or whether it is incumbent 

on it to direct a new trialif in its view, there is evidence on record 

for the jury. . 

The latest case of this Court on the point is Emperor v. 

Benoyendra Chandra Pandey and another (1). In this case Lort- 

Williams, J., seems to have taken the view that a new trial would 

be necessary in such circumstances. There are some errors of 

law at the trial by the jury in this case. Lort-Williams, J., refer- 

ring to these errors, observed: “On the whole, ho’waver, I have e 
come to the conclusion that none.of these errors are more than 
comparatively minor blemishes on” what was otherwise a careful 
and very able charge, and a masterly exposition of intricate eği- 
dence, at the end of alongand difficult trial. Nevertheless, if 
I thought that these errors had seriously prejudiced the accused 
or that their omission would possibly have lel to a different 
result, or that they had caused any faflure*of justice it would . 
have been necessary to order a new trit. No doubt, the learned 
Judge did ngt discuss the law or the Various decisions on the 
point. But at th€same time he expresscd his view clearly ehough 
in the above passage. Our learned brother Nagim Ali, J.,in this “ 
case, however, held otherwise on this point. Ona review of the 
various decisions as ajso ofthe law on the point he seems to have 
- concluded that the High Court can convict the accused on, its own 
view of tie facts and i$ not bound to order a re-trial, 


(1) (1936) 40 C. W. N. 432. 


v. 
Naibullah, 
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Crmmaz, Had it bèen necessary for u$ tọ come to any déeision on the 
1941. peinta reference to the Full Bench perhaps would have begn 
The Emperor desirable in view of the divergence of judicial opinion which has 
Neri a already accumulated gound this point. ‘The inclination of our own 
1Dullan. 
e views on the point is gowards .holding that an order of retrial by 
e eal, 7. ` the jury woftld be the only course lefteto the High Court on such 


e oœ an occasion. . 
: Section 376, Criminal® Procedure Code by its proviso clearly 
indicates that even when there has been a reference ufder section 
Z 374, the appeal fy the accused still remains tó be disposed «of 
m on its own grourfls. Section 423, Criminal Procedure Code lays 
down the powers of the Appellate Court im disposing of such 
appeals. It seems to be the settled law that at least in cases of 
trial by jury and where there has been no sentence "et death the 
appellate Court cannot convict on its own appreciation of facts. 
e If in its opinion the verdict of the jury is vitiated, that verdict is 
to be set aside and unless the appellate Court acquits or dis- 
charges the accused a retrial by the jury should be directed. 
Section 418 (2), Criminal Procedure Code no doubt extends the 
right of appeal of an accused so,as to entitle him to appeal on 
matters of fact as well. But that, in oer opinion, would’ not 
necessarily mean that where the accused prefers an appeal 
on a question of law only the High Court will be entitled to look into 
the questions of” fact as well in Syder to maintain the conviction. 
Section 376 (a), Criminal Procedure Code empowers the High 
. Court to gênfirm the sentence only after the disposal of the 
appeal, if any, by the accused. Consequently, if in the appeal 
the accused makes oft his grounds of appeal and thus succeeds 
if having the conviction set aside there will be nothing. before 
thee High Court fore confirmation under section 376 (a). No 
doubt, usually the apgeal under section 4:8 Criminal Procedure 
Code and the ‘reference under section 374 are heard together. 
è But that, in our ofinior§ should not prejudice the appellant in 
any way so as to enbitle theeHigh Court to throw out the appeal ds 
the result of its own appréciation of the denos coming before it 
for the purposes of the reference. í 
d Section 376 (D) Creminal Procedure Cade. ee down that on 
a reference under section 374 the High Court * “may annul the 
conviction, and convict the accused of any, offence - ‘of which the 
Sessions Court might have convicted him, or order a new trial, 
On the" same or amended charge’. This:#t the first bltish might 


appear wide enough to cover exactly the-case -iñ question and to 
e. e P] 


Vor. 75.) ^^ gióu COURT. ° A 
empower wle High Court to convict the accused of its own appre- 
giation of facts. The clause eno doubt says "may annul- the 
conyiction and convict ethe accused of any offence”, but it seems 
that the clause really has m view the circumstances of section 237, 
Criminal Procedure Code. If the words “any offence’ would 
include also the gffence of which there was conviction? then at least 


when the accused is convicted again of the same offence it amoynts | 


to confirmation of the conviction and npt a conviction on annulment , 
ofthe cohviction. In our opinion, the power conferred on thet” 
High Court on & reference under section 374, Criminal Procedure, 
Code is subject to the results of the appeal tinder section 418, 
Criminal Procedure Code. If the appeal itself succeeds on its 
own grounds its result shóuld not be allowed to be affected by 
the exercise of any power -conferred on the High Court by sections 
374 to 376, Criminal Procedure Code. 

Section 376 (b) expressly empowers the High Court to ordee 
a new trial and there cannot be any possible controversy that if 
the High Court finds that the verdict of the jury is erroneous 
owing toa misdirection. by the Judge, the High Court can direct 
a re-trial As we are inclingd to follow this course in the 


. e . . H 
present case it is notmecessary for us to discuss the controversial 


point any further. 

As we are going to direct = re-trial in this case, it is not 
necessary for us to consider thg” fourth point raised by the learned 
Advocate for the accused. It would be sufficient to say that in our 
opinion even after excluding the inadmissible evidehigg there will 
still remain enough evidence for the jury. 

The result is that we reject th® reference and allow the appeal, 
the conviction and the sentence passed on the accused are jet 


aside, and the case is sent back for retrial byea fresh jury. e 
Akram, J. :—1 agree. 6 
P. S. f Appeal allowed : Retrial ordered ; 
Reference rejected, 
1 e 
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2 Before Mr. Justice N. G. A. Edgley and Mr. Justiie + 
e C. C. Biswas? 


* 


e Cm. RAJKUMARI PROFULLANALINI IJASI AND ANOTHER 
HL. 4 . v ° 
May, 1. 
lee MOHINI MOHAN DUTT AND OTHERS.* è 
e . 


© Exeqiion -of decree—Execution case dismissed on full satisfaction—Subse- 
quent application to re-open execution proceedings on the ground that 
pleader of decree:holder was misled by agent of one d the judgment-debtors 
in recording some payment twice over—Execution proceedings, if may be 
re-opened, 


An execution case was dismissed on full satisfaction. Subsequently the 
eiecree-holders filed an application to re-open the execution proceedings on 
the ground that the pleader of the decree-holders was misled by the agent of 
one of the judgment-debtors which resulted in credit being given to the 
judgment-debtors of an amount which in fact they had not paid. 


Held, that the judgment-debtors cannot take advantage of a mistake of this 
nature and the.decree-holder would be at “liberty to continue the execution, pro- 
ceedings by re-opening the same, 

Dwijendra Krishna Dutt v. Kedar Nath Poddar (1) distinguished. 


Appeal by the Decree-holders. a | 
Application in execution by “the Decree-holders to re-open 
execution prqceedings. - 
The material facts will appear from the judgments. 
Messrs., Gopendra "Nath Das and Biraj Mohan Roy for the 
: Appellants. : 
Messrs. Abinash Chandra Ghose and Amarendra Nath Roy 
Choudhury for the Respondent No. 43. 
Mr. Ramaprasad, Mooperjee for the Respondent No. 29. 
Mr. Surjya Kumar Aich for the Deputy Registrar. 
The judgments of the Court were as follows : " 
May, 1, Edgley, J. :—This appeal is directed agafhst the order of, 


Mr. S. C. Sen, Subordirfate Judge of Nadia, daggd the 29th of April, à 
1939, by which he refused to re-open certain gxertitioneproceedings 


"Appeal from Original Order No. 180 of 1:939, 'against the order of S. 
° M, Sen Bel, Sudordinate Judge of Nadia in*Ex. Case No. 159 of 1937, dated* 
e thé 29th April, 1939. e 
(1) (1929) 33 C. W. N. 739. ° 
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on the grosfnd that ay order had-been passed in these proceedings, oe 
gamely Execution Case No. 159 of 1937, that the decree had been 1941, 


fully satisfied. | í 

Admittedly, the order*in question was hased on a mistake. It d 
appears that in a preyious Execution Case No. 242 of 1926, the Mohini Mohan Dutt. 
sum of Rs. 1000 had been -paid by one of the judÉBment-debtors Bg 
to the pleader for the decree-holders who accordingly entered . 779 
part satisfaction in respect of their payment in the'execution case. : 
Thereaftet the agent of jfigment-debtor No. 18 told the pleader 
for the decree-Holders that the execution case "had actually been » 
dismissed for default and the pleader relying “on this statement 
entered satisfaction to the extent of Rs. 1000 in the suit. It 
subsequently transpired that Execution Case No. 242 of 1936 
had not in fact been dismissed for default. The result was that, 
when the requisite entries were made in the suit register these 
entries indicated that on the 16th of January, 1937, the sum af 
Rs: 2000 had been paid towards the satisfaction of the decree. 
Ona subsequent date the decree-holders again put their decree 
into execution in Execution Case No. 159 of 1937 and before 
doing so they applied to the of§ce for information as to the extent 
to which the decree shad been satisfied. The information which 
was ‘supplied to them was admittedly based on the erroneous 
entries which had been made in the suit register, which gave the 
judgment-debtors credit for a sim of Rs. rcoo "in excess of that 
to which they were entitled. In due course in the proceedings 
in Execution Case No. 159 of 1937 various paymefitg were made 
by the judgment-debtors, which resulted in the Execution Case 
being dismissed on full satisfactioft. It is clear thafthe judgment- 
debtors would not have been entitled to this order in the execution 
case but for the mistake which had resulted jn the credit to them of 
a sum of Rs. rooo which in fact they had not paid dn the 16th of 
January, 1937- . 

It is contended on behalf of the $udgifent-debtors that the 
Court was functus officio after having dismigsed Execution Case 
No. 159 of 1937 on full satisfactiofi, and thit consequently* 
the decree-hold@rs are not entitled to have their execution 
proceedings reopened, as. they should have discovered at the time - 
of filing their application for execution that there was an erroneous 
entry in thé executjon column of ihe suit register, and, in, this 
- connection, we have been referred to a decision of this, Court in 
the case of Dwijentra Krishna Dutt v. Kedar Nath Poddar 1). 


(1) (1929) 33 C. W. N. 739. . l 


Rajkurgari Prafulla- 
nalini Dasi 
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Civit, We are not prépared to accept this, argumant. The'«ase cited 
1941, above is clearly distinguishable on its faets. In that case, ag 
inibi Partt pointed out in the judgment, "the sole gound upon which .the 
zem: Dasi decree-holder sought to reopen the preceedings was that there 
Mohini Mohan Dutt. was a fhistake which myst have been due to his own negligence 
m, F 3. or negligencé of his own agents. Ine the- “present case, on the 


oe MN other hand, the pleader of the decreeholders was clearly misled 
by the agent of one of the ejudgment-debtors. Further, it’ is clear 
that the mistake which occurred on the r6th of Janufry, 1937, 
e was continued i in the entry made in the execution*’column of the 
suit "register upon* which the information was based which was 
subsequently obtained by the decree-holders ebefore they filed 
their application for execution in Case No. 159 of 1037. In my 
view, it would not be proper to allow the judgment-debtors to 
take advantage of a mistake of this natare and Ido not think that 
éhe order of the learned Subordinate Judge can be supported. 

We, therefore, allow this appeal with costs. The order of the 
Court below in so far as the learned Judge refused to reopen 
Execution Case No. 159 of 1937 is set aside and it is directed 
that the decree-holders be at liberty to continue the execution 
proceedings. ° 

The appellants are entitled to their costs in this appeal. The 
hearing-fee is assessed at one gold mohur. 

Biswas, J. :-*1 agree. y 


. ` z n 
e A. K. D. G. Appeal allowed, 


———— 


Before Mr. Justice R. B. Pal. 
e 


n MAHARAJA SRISH CHANDRA NANDI 
Civir, REPRESENTED BY HIS MANAGER KASIM BAZAR RAJ WARD ESTATE 


* Movember, 18, 19. KALA "CHÁND RAY AND OTHERS.* 


* Res judicata—Noissue as to re» judicata raised but trial Court and appeal Court 
consider incidentally whether particular decision operates asa bar or not— 
Remand of whole suit by the appellate Court—Question of res judicata, if can 
be raised on remaral—Decision under section 267 Ofke Bengal Tenancy Act 
whether operates as res judicata in respect of incidgnt ts “of tenancy—State- 

* Appeal from Appellate Decree No. 961, of 1930, against the decree of , 

. Ar Govinda (Chandra Chakrabarty, Esq., Subordinate Judge, Burdwan, dated t the 6th 

VPE February, 1939, yeversing the decree of ,Pitanindra Mohan Lahiri, Esq., Munsiff, : 
Katwa,- dated the goth July, 1938. 


° : : j 
P 4 e z 
. 
VoL. 75.] HIGH COURT. ^, ° . E AA 
» 

ments in domiments descyibing the nature of tenancy in which landlord is Civit. 
we a party, whether admissible in ewidence under section 13(b) of the Evi- 1941. 
—À 


dence Ag) in suit by landlord, for arrears of rent. MR 
Maharaja Stis Chan- 

When no issue as to res judicaéa is raised but the question whether a decision dra Nandi 
operates as a bar or not is incidentally considered by the trial Court and the 


v. 
Kala Chand Roy. 
appellate Court an d the appeMate Court remands the whole suit, the question of "Kali Ghand Roy 





—— . o 
res judicata can be raifed after remand, < 
. . , 
A decision in a proceeding under ‘section 26] of&he Bengal Tesancy Act does ? 
not operate as res judicata in respect of the incid@nts of the tenancy. oe à 
e 
Maha Luxmi Bank, Limited v. Abdul Khaleque (1) followed. 
Krishna Chandra Mukherji v. Manik Lal Mukherji (2) disgented from. . s u 
e. . 
Bhagwan Din v, Gir Har Saroop (3) referred to. 
'The word “claimed” in section 13(b) of the Indian Evidence Act implies a 
demand which involves the presence of the party against whom such demand is 
made, Consequently statements in documents describing the nature of tenancy 
in which tke landlord was not a party are not admissible in evidence in a suit by m 
the landlord for arrears of rent. Moreover section 13 of the Evidence Act does . 
not bring in the statement itself but only the instances in which the exercise of 
the right was asserted. 
Case laws referred to. 
Section 18A of the Bengal Tenancy Act as amended in 1928 excludes such 
statements from being used fh evidence against the landlord. 
Appeal by the Plaintiff. 
' Suit for recovery of arrears of rant. . 
The material facts will appear from the judgment. 
Mr. Bankim Chandra Banerji for the Appellant. ° e = 
Messrs, Gunada Charan Sen and D urushottam Chatgerji for the 
Respondents. 
. 
Mr. Paresh Nath Mukherji (Jr.) for Mr. Ramendra Chanéra d 
. e 
Roy for the Deputy Registrar. r . 
e 
The judgment of the Court was as follows ; . 
P al, J.: November, 19. 


of arrears of rent. The defendant No. ra appeags and contests the we 
suit alleging that the tenancy isa #iskar onb. The learned Munsif 
who heard the suit et first instance raised inter alia Issue No. 2 in 
the following terms :—“ Is the plaintiff entitled to recover any rent 
for the holding p While deciding this Issue, the Teatned Munsiff 
< observes : e Ft appears from Khatian (Exhibit 2) that the holding 


(1) (1939) 43 C. W. N. 1046. s e E ° . 
(2) (1938) 42 C. W. N. 793 ; 67 C. L? J 363. 
(8) (1939) 44 C. W. N. 294 (P. C.) ; 71 C. L. J. 169. d cs 
e e 
e . 
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Maharaja#Sris Chan- 


Kala Chand Roy.” 
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was assessed With rent. The assessment was under tht»provisions of 
section 105A of the Bengal Tenancy Act. 2 This assessment hasghe 
effect of a decree. Ido not think the defendant is conepetent to 
agitate the matter ig this Court. So*I find that the plaintiff is 
entifled to recover rents as claimed. ” He, therefore, decreed the 
suit. . . 

. On appeal by the defendant, the *earned District Judge, being of 
opinion that” an ex parte " decision under section 105 of the Bengal 
Tenancy Act settling a fair and efjuitable rent do&s not bara 
tenant from claiming ziskar title in a subsequeht Rent Suit, and 
finding that the*section ros proceedings were decided ex parte in 
this case, allowed the appeal, and after setting aside the judgment 
and decree of the Court of the first instance, remanded the whole 
suit for re-hearing, giving both the parties opportunity to adduce 
further evidence. 

The learned Munsiff who heard the case after this remand raised 
the following Issue: “Is the Jama a sis£ar one?” He took this 
to be'the only point for decision. While deciding this point, the 
learned Munsiff observed as follows :— The plaintiff contends that 
the defendant cannot agitate the,matter after remand in view of the 
fact that the plaintiff filed an application ander section 26] ôf the 
Bengal Tenancy Act which was allowed. It appears from Exhibits 3, 
444 and 5 that the plaintiff filed an application under section 26] 
of the Bengal Tenancy Act claintipg landlords’ fee in respect of the 
disputed tank describing it belonging to an occupancy holding. 
The defegdant in this suit filed an objection similar to the objection 
taken in this suit. On the date of hearing ‘the defendant did not 
contest and the application ‘was allowed ex parte. The plaintiff 


‘contends that the objection of the defendant is barred by ves judicata. 


Im support the learned pleader for the plaintiff refers to the 
case of Krishna Ghandra v. Manikial, (1). The present suit 
was sent on refnand after setting aside the judgment and decree of 
this Court, and affer retnand the suit is taken up-anew. In view of 
the reported decision theeobjection of the defendant in this suit at 
this stage must be Held to be barred by the principles of 
ves judicata.” 

In this view,the learned Munsiff held that the Jama was nota 
niskar one and that the plaintiff was entitled t to«recoxer the rent as 


claimed. 
The defendant No. 1 preferred gn appeal against this decision 
“and the learned Subordinate Judge allowed “the ippen and dismissed 


, (1) (1988) 42 C. W. N. 793; 67 C. L. J. 363. 


. , bd 
e. 
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the plaintiffsSuit. He held that (t) after the decision'of the Court Civit 
of appeal remanding theesuit the *question of res judicata was mo 1941. 
longes open for decisiom by the learned Munsiff and (2) that Maharaja Sris Chan- 
the defendants succeeded in showing that the tenancy was gra Nandi 
niskar. X . ? * Kala Chand Roy. 
In the present appeal by tle plaintiff, it is contended ? 1(2)—that Pal, ° 
the Court of appeal below was wrong in holding that after remand, .v 


the question of ves judicata was no longer open ; 1(b)—that the 
Court of appeal below should have held that the decision in the 
preceeding under Section 26] of the Bengal Tenancy Act operated e 
as res judicata in respect of the incidents of the ténancy ; (2) that .. 
the statements in the documents relied on by the Court of appeal 
below were not admissible in evidence against the landlord. 
Section 18A of the Bengal Tenancy Act made them inadmissible, and 
consequently, the finding of the Court of appeal below that the 
tenancy is a ziskar one cannot be maintained, having been passed e 
on this inadmissible evidence. 

As regards point 1(a), the learned Subordinate Judge was wrong 
in holding that the plea of res judicata could no longer be taken 
-after remand. Normally, zes judigata is pleaded in bar to the hear- 
ing of the whole suit dr some issue init. When so pleaded, all 
the available grounds in support of it must be urged once for all. 
But when, as in the present case, no issue as to ves judicata is raised, 
but only a particular decision is jncidently considered as a bar by 
one Court and no bar by the appellate Court, the plea is not 
wholly excluded thereby specially when the whole suit i$ directed to . 
be retried on fresh evidence. 

As regards point 1(b), the guesflon is whether the’ decision in 
the proceeding under section 26] of the Bengal Tenancy Ad 
operates as ves judicata in this case. It appears from Exhibits 3, 
4-4A and 5 that the plaintiff filed an application under section 26] 
of the Bengal Tenancy Act claiming landlord's fees fn respect of the 
disputed tank described in it as an occupaflcy Holding bearing rent. . 
The defendant in that proceeding filed an objection on that ground 
that the tenancy was a #iskar one. On thé date of hearing, how- 
ever, he did not c8ntest and the application was allowed ex farte. 
The question is whether. this decision given* undeg section 26] of 
-the Bengal Tenaney Act involvés a decision that the tenancy is not 
a niskar one, ‘and whether it would operate as ves judicata in the 
present suit, . .. s 

In support of the vie that thig decision in the proceeding under i 
section 26] of the "Bengal Tenancy Act would debar the defendant 
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from re-agitfting the question in apy subsequent suit’ er proceeding, 
the learned Munsiff relied. or the decision in Krishna Chandra 
Mukherji v. Manik Lal Mukherji (1). «Mr. Banerji appearing for 
the appellant very fairly pointed out that a contrary view was taken 
in the later case af Maha Luxmi Bank Limited v. Abdul 
Khaleque 2). . e 
e In Krishna Chandra Mukherje v. Manik Lal Mukherji, (1), 
Costello, J. summarised% ipe essentials of the principles of ves judicata 
thus: “In order that the principle of ves judicata Should apply, 
it is essential that the former judgment in the present matter, 4. e. 
the decision of the Munsiff given in the proceedings under 
section 26] must be (i) that of a Court of cencurrent jurisdiction 
(ii) directly in question in the ubi péni e suit, and (ji) between the 
same parties. ’ : 
The learned Judge, it may be pointed out, omitted to notice 
that the previous proceeding must not be a summary one, and 
must be a proceeding of the nature of à suit as has been pointed 
out by the Judicial Committee in Bhagwan Din v. Gir Hor 
Saroop (3)." a 


In Moka Luxmi Bank Ltd,*. Abdul Khaleque (2), my learned 
brothers Mukherjea and Roxburgh, JJ. ‘took the contrary view. 
In delivering judgment in that case, my learned brother Mukherjea, 


` J. observed as follows: ‘‘Withgall respect to the learned Judges 


who decided the case, [referring eto. the case of Krishna Chandra 
Mukherjee v. Manik Lal Mukherjee (2)] I find it extremely 
difficult % accept this decision as correct. I think that the learned 
Judges entigely overlooked the fact that there is a vital difference 
between a suit and an application both as regards the scope and 


“nature of the orders passed therein, and that the powers of the: 


Cburt whije dealing ‘with the one are not the same as are exercised . 


with regard to thé other. Then later on the learned Judge 
observes : "In my opinion, the order of the Court in the section 
26] proceeding cannot operate as ves judicata in a subsequent 


suit for determination qf Status. Section 11 of the Civil Procedure ' 


Code has obviously no application.............. pe The question is 
whether there would be a bar under the general principles of 
-res judicata, quate apart from section 11° o% the Civil Procedure 
Code. TI think the answer to this question mist bein the nega- 
tive.” Later on, he says: "The immediate subject of adjudica 
e, (1)Xi938) 42 C. W. N. 793 (802) ; 67 C: L. J. 363. " s 

(2) (1939) 43 C. W. N. 1046. e. 

, (8) (1939) 44 C. W.N. m. (296) ;-71 C, L. J. 169. 
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tion in an application «under section 26 J of the Bengal Tenancy CIS 
Aet is whether the landlbrd is entitled to transfer fees ona pàr- 1941. 
ticular transfer. That matter cannot be withdrawn from the Maharaja eet Chan- 
operation of that order, but however much eit may be necessary dra Naqd i 
to pass that order that ghe Court should determine the nature of* Kala Chand Roy. 
the tenancy, such matter being outside the jurisdiction of the Pal, < x 





Court dealing with the petitio® would onl ly be ‘incidentally cognis- e ° 
able’ and could not operate as ves judigia.” I respectfully agree e 
with the viéw expressed by*my learned brother, in Moha Luxmi 
Bank Ltd. v. Abdul Khaleque (1). . 
As regards point (2) raised in this appeal, viz. that the state- °° 
ments in the documents relied on by the Court of appeal below, 
are not admissible in evidence against the landlord, the documents, 
in question are: Exhibit B, a mortgage decree dated the 14th 
June, 1933, in which the property is described as lakheraj but to 
which the landlord was not a party; Exhibit Dr, a mortgage * 
deed of the year 1883 wherein the tenant mortgagor described 
his interest as ziskar; Exhibit D2, another mortgage deed of 
the year 1899 ; Exhibit D, a mortgage deed of 19o4 by the old 
tenant describing his interest ase niskar ; Exhibit D3, a koala of 
the year 1904 to which “gain the landlord was nota party; and 
Exhibit D4, another 4oda/a of the year 1924, wherein the pro- 
perty was described as wiskar to which the landlord was nota 
party. e 
Mr. Banerjee appearing for the appellant contends— 
(1) that the statements in these documents as to fhe nista” 
character of the tenancy are notat all relevant under any of the 


provisions of the Evidence Act, and" ` 
(2) that even if so relevent they are excluded from evidence by . 
section 18A, Bengal Tenancy Act. M 


In support of this contention he relies on ethe language of that 
section as also on „the cases of Jogendra Krishna Banerjee and 
others v. Sm. Subasini Dassi (2) ; Kanta Mohan Mallik v. Basudeó ° 
Gora (3); and Brojendra Kishore Roy Choudhury v. Mahim 
Chandra Bhatigcharjyee (4). 
Mr. Sen appefring for the respondent contends that these 
statements may not kg used against the lafidlord. as evidence of 
the niskar ingident of the tenancy but there is no bar to their 
* being taken in'evidencg as éstances in which the xiskar right Was 


* (1) (939) 43 C. W. N. 1046. $ h : 
(2) (1941) 74 C. L, J. 145 158). * . (8) (1934) 39 C. WN. 311. 
(4) (1926) 31 C. W. N. 32. p UNE E 
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cm, asserted by the tenant within the meaning of section fa (b) of the 
x 1941, Evidence Act. In support of thie contention he relies on the cages 
Maharaja Sris Chan- Of Banwarilal Singh v. Dwarkanath Missir (1) and Keshaua Erasad 
dra Nandi Singh v. Brahmadev Qai (2). . 
Kala Chand Roy. * The only provision» of the Indian Evidence Act that could be 
ks pa x referred to* by Mr. Sen as making these statements relevant is 
— »  . section 13 of the Act. The section rins as follows :— 
. e 
.? “Where the question ises to the existence of any right or custom, 
. e 


the following factg are relevant :— 


* da) any trasagtion by which the right or custom in question was 


created, claimed, modified, recognized, asserted or denied, or 
. z H . . . . . ^ 
which was inconsistent with its existence : 


(b) particular instances in which the right of custom was 
claimed, recognised or exercised? or in which its exercise was dis- 
e puted, asserted or departed from.” 


In view of the earlier decisions of this Court noticed in 
Jogendra Krishna Banerjee v. Subasini Dassi (3), Mr. Sen con- 
ceded that the statements in question would not be relevant under 
clause (a) of the section. Hg, however, contends that these 
would be relevant under clause (b) of thatesection and in support 
of his contention strongly relies on Banwarilal Singh v. Dwarka- 
nath Missir (). 

Mr. Sen contends that the quégtion in the present case is as to 
the existence of the ziskar right. The above documents give 
instanceseifi which this szs&az right was asserted by the tenant. 
Consequently they are relevent under section 13 (b) of the Evi- 
dence Act. * r . 
$ The clause (b) however, does not bring in the particular ins- 
tamces in which the right was asserted. The clause speaks of 
the particular instances—(:) in which the right was claimed........ ‘ 

... Or (2) in Which £s exercise was asserted. The word ‘claimed’ 
implies a demand Which*involves the presence of the party against 
whom,such demagd is made. In my opinion none of the ins- 
tances evidenced by the*documents in question was an instance in 
whith the iskar right was exercised or its exercise was asserted. 
In my judgment, therefore, the documents in question were not 
admissible in evidence in this case under „Section 43 (b) of the 


Bwidence Act. F . . 


. (1) (1912) 29 C. L. J. 577 (581). z . 
(2) (2933) A. I. R. [1933] Patna 656 
JB) (1941) 74 C. L, J. 145 (188). 


. ° bd 
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Mateos the section does not bring in the statement itself, CIN 
bftonly the instances” in which the exercise of the right was 1941. 
asserted, i Maharaja Sris Chan- 
Even assuming that the documents are televant under Section, RD 
13 (b) of the EvidenceeAct, section 18A' of the Bengal Tenancy “Kala Chand, Roy. 
Act excludes thêm from “being used in evidence against the Pal, F. 
landlor d. Š ` $o Wb 
Section 18A of the Bengal Tenancy®Act stands as follows :— e e 


Notwithstanding any thing contained in eection r3 of the 
Indian Evidence. Act, nothing contained in,an instrument of * 
transfer to which the landlord is nota party shall be evidence 2 
against the landlord of the permanence, the amount or fixity of 
rent, the aree, the transferability or any incident of any tenure or 
holding referred to in such instrument. 

The words “Notwithstanding anything contained in section r3 
ofthe Evidence Act" have been added by the Bengal Tenancy” o 
(Amendment) Act, 1928, (Act IV of 1928). The case in Banwari- 
lal Singh v. Dwarkanath Missir (1) was decided long before this 
amendment of the section and Patna decision referred to by Mr. 

Sen was also in respect of rule of law without these words. 

Mr. Sen contends that the addition of these words did not in 
the least affect the substantive portion of the section which pro- 
hibits only evidence of any ingident of any tenure or holding 
against the landlord. His coftention is that he is using these 
statements not as evidence of the ziskar incident of, the tenancy 
but as evidence of instances in which this incident wis asserted. 

He contends that these two are distinct things and he supports 
his contention by reference to Section 5 of the Evidence Act 25 
also the decision in the case of Banwarilal umet v. Dwarkandih . 
Missir (1). . 

In my judgment section 18A, Bengal TÉnancy Act, even as it 
stood before the above amendment, excluded from evidence the 
statements contained in documents of the kind in question in the 
present case. When any incident of ng tenincy er right is in e 
question in a suit, ‘the particular instances’ which are made rele- 
vant by section 13 (b) ofethe Evidence Act become thereby evi- 
dence of the right osirfcident within the meaning of section 18A, 
Bengal Tenancy Act. The words “evidence of any incident" in 
section 18A, Bengal Tenancy Act, were, in my judgment, compre- 

ehensive enough to. mean and include the evidence of the e«istenge . . 
or non-existence of the incident in question as also of such other : 


(1) (1912) 29 C. L. J. 577 (581). d I 


Š | 
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Cin, facts as would be relevant in respecte thereof by the "fndian Evi- 
1941, :dence Act. . * 


“Maharaja Sris Chan- In any case after the amendment of. the section by tHe Amen- 
: dra Nandi a ding Act of 1928, the *position has been clear in this respect. As 
“Kala hand Roy. has been painted out*by Mr. Mukherjee appearing for the minor 
proforma respondents, section 13 of "the Evidehce Act does not 
e  cbntemplate evidence ofgany incident or right in the, sense of 
e  * evidence of any grant cresing these incidents or rights. Section 
13 contemplates sonly certain transactions and instances as evi- 
* ` denge of facts relevant to the fact in issue in any particular case, 
“s and it makes these transactions and instances relevant for the 
purpose of establishing any right or incident, thus making such 
transactions or instances evidence of the fact in issue. If the 
words ‘evidence of any incident’ in section 18A, Bengal Tenancy 
Act, be taken in the narrow sense contended for by Mr. Sen, 
e “then the words introduced by the amendment will be absolutely 
without any significance. With the narrow meaning given to the 
‘substantive portion of section 18A, Bengal Tenancy Act, no case 
.can be thought of where the facts relevant under section 13 of 
the Evidence Act will be excluded by section 18A of the Bengal 
‘Tenancy Act. In my opinion the content$ of the documents in 
‘question are not admissible in evidence against the present appel- 
lant and these must be excluded fgom consideration. 


Iam, however, of opinion that “even excluding these documents 
there is enough evidence in this case to establish the sis£arz right 
of the respondents. In order to come to his finding on the 
point, the learned S$ubordinatg Judge relied on three items of 
evidence. (1) The first item, Exhibit A, is an application dated 

1 the 6th March, 1933, for execution of a decree obtained by the 
present plaintiff against the respondent No.2. The plaintiff 
"prayed for execution Of his decree by attaching and selling the 
"present property aleng with certain other properties and in that 
application he described the interest of his debtor as /akheraj so 

* far as this property ‘vas eoncerned so that this “document contains 
an admission of the plaintiff that the tenancy was æ rent-free one. 
(2) The second item of evidence taken*into consideration by the 
learned. Subordinfte Judge is the long cour$eof conduct. There 
‘has been no realisation of rent in respect ofe this tency, and it 
is not the plaintiffs case that he ever ddmanded any rent or 

s S "ever realised any rent for this tenaficy. (3) The third item ote 

evidence taken into considerati6én is the statements "contained 
in the doeuments objected by the appellants in the present appeal, 


Fal, E? 
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The adrfission in ‘question is dated the 6th March, 1933, 
beffre any trouble arosè as to fhe status of this tenant. THe 1941. 
. ~ 
CadastrafSurvey Record “was finally published two months after Maharaja Sfris Chan- 
this date, and it recorded that though no remt was paid for this dra Nangi 
. 
tenancy, rent was payable for it. = * Hala Chand Roy. 
The whole trouble seems “to have arisen after this Record and ee 


the landlord who evidently fias all along been inagtive in ths œ m. 
respect proceeded immediately to haw the rent assessed and e 
succeeded in getting an order extarte from the revenue authorities. 
In'my opinion, the long inaction on the part of the succesgive 6 
landlords coupled: with this admission contained in Exhibit A e 
amply entitles me t come to the conclusion that the tenancy isa 
niskar one. e 

In the result, this appeal is dismissed, but I make no order as 
to costs. 





A. K. D. G. l Appeal dismissed. mL xw 
e. S | 
e 
a Mr. Justice A. S. y Akram and Mr. Justice 
R 5. Pal. 
RAJ KUMARI BAISNABI ° . Cir, 
ERE * ° ` 1941, 
T || 

MIRJA SAMSUDDIN AND OTHERS. Bo rae a 


. . 
Act X of 1859, applicability of—Tenancy, when governed by the Act—Occupancy 
right—Section 6 of Act X of 1859—'Raiyat? what it refers Yo. 


The word ‘raiyat’ as used in Act X of 1859, fefers fo the actual cultivators . ` 
and section 6 of the Act requires that the persone claiming to acquire ogcupancy 
right must be a raiyat, e . 


In order to apply he provisions of Act x of 1859 it must be shown that the 


land was being used for agricultural purposes. e . 


So where a tenangy was originally for agricultural purposes anda portion of 
. the tenancy was ased fðr dgricultural purposes: ` 


* Appeal from Appellate Decreg No. 18 of 1937 against the decree gf. A. S. 
Larkin, Esq» Deputy Commissioner as Subordinate -Judge of Zillah Darjeeling, ° 
dated the 6th and 9th of September, 1038, reversing that of D. N. Sen, Esq., 
Munsiff, Siliguri, dated the goth "November, 1936. . 
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Held, that Act X of 1859 was applicàble and the defendant acfuired occupancy 
right in the tenancy in question. by*aving helé the land fora period offover 
twelve years. ; . LIP 


Appeal by the Defendant. «7 

Suit for ejectment*after service of notice to quit. 

The material facts will appear from the judgment. 

Mr. Birendra Kuma? De for the Appellant. 

Messrs. Goperdra Nath Das and *Sambhu ae Banerji for the 
Respondents. ; . 

The judgments of the Court were as follows : 

Pal, J.:—This appeal by the defendant ina suit for ejectment 
after service of notice to quit. The case of the plaintiff is as follows. 
The defendant Raj Kumari Baisnabi holds 4 bighas of land under 
the plaintiffs as a tenant-at will at an annual rental of Rs. 4. The 
land appertains to a touzi belonging to the plaintiffs and is in the 
Shilliguri town. The plaintiffs served a written notice on the defen- 
dant on the rrth Aswin, 1341 B.S., asking her to quit the same 


after removing the structures constructed by her thereon by the end . 


of Kartick 1341 B.S. The plaintiffs’ case is that in spite o$ this 
notice, she did not quit the land and consequently the present suit 
was instituted on the oth May, 1935. 


The defence case is that the tenancy is a permanent one and 
that in any case the defendant has acquired an occupancy right in 
the tenangye under Act X of 1859, which Act is applicable to this 
particular tenancy. Her further case is that the notice served 
on her was inadequate for the purpose of determining the 
éenancy. 

The Court of first instance upheld the contentions of the defen- 
dant and dismissed the suit. On appeal by the plaintiffs, the Court 
of appeal below found that the defendant did not acquire occupancy 
right in the land. ia suit, inasmuch as she, having purchased this 
land in 1914, possessed,the same by cultivation upto 1918 but 
thereafter th& major postion of the land was possessed by her not 
by cultivation but for residential purposes. Ondhe$e findings, the 
learned lower appellgte Court thought that Act X of 1859 did 
not apply and that the tenancy was governed * by the Transfer of 


Property Act. In this view he accepted thé nbtice served as ade-. 


quate and decreed the plaintiffs’ suit. Herce this appeal by the 
tlefendant. : j . 

In support of this appealit)haS been contended that i in view of 
its.own fihding, that even yow a portion of the tenancy land is still 


\ 


e 
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under cultivation, the Court of appeal below was wreng in holding 
thag Act X of 1859 did mot apply te it. It has been further contend- ` 
ed that, án view of the figding by tlfe Court of first instance,— 
nowhere reversed by the Court of appeal below—that the original 


. 
*Civir, 


1941. 


ai 


Raj Kumari 


Baienabi 


tenancy was for agricultural purposes, the lattg: Court was wrong in e Mirja Samsuddin: 


applying the provigions Of the Transfer of Property Act ¢o this case. 
It was further contended thatein any case the notice served was 
inadequate in the facts and circumstances, ôf this case. * 

It appears that the tenandy in question dates at least from 1892. 
It*was found by the Court of first instance that this tenancy was for 
agricultural purposes. There is evidence on record find that evidence 
has been accepted by both the Courts below that this land was used 
for agricultural purposes at least upto the year 1918. The tenant 
who held the land in 1892 was one Abdul Rahaman. He transferred 
it to one Durga Charan in 1908 and this transfer was recognized by 
the landlord. Durga Charan on his part transferred it to the present 
defendant in rgr4 and this transfer was also recognized by the 
landlord. So there is no doubt that the tenancy is continuing at 
least from 1892 and according to the finding arrived at by the Court 
of first instance, the purpose of he tenancy was agricultural. So 
long as this finding staifds, it is difficult to see how the provisions of 
the Transfer of Property Act can be applied to this tenancy. 
Section 117 of the Transfer of Property Act lays down that none of 
the provisions of the chapter reiting to lease shall apply to leases 
for agricultural purposes. It is not the actual use of the land but 
the original purpose of the tenancy which determines tHfe éjuestion of 
applicability or otherwise of the Transfer of Property Act. Inour 
opinion, the Court of appeal below*has gone ‘wrong i ih applying the 
provisions of the Transfer of Property Act without setting aside tke 
finding arrived at by the Court of first instance, that the tenancy 
was for agricultural purposes. . t 

While coming to the question whether or not the defendant did 
acquire occupancy right in the land undér se€tion 6 of Act X of 
1859, the Court of appeal below held that fhe occupancy right 


acquired by the original tenant Abdul Rafiaman, did hot pass to the ° 


subsequent transferees, the occupancy right itself being non-transfer- 
able. He then next „proceeded to examéne whether the present 
defendant herself „acquired occupancy right in the land. Coming 
to this question, he fqund that she held this land by cultivation from 


, 1914 to 1918. Thereafter frpm 1918 to the date of the suit, (that- 
is 1935), 4ths of thes land have been converted into homestehd 


lands, but th id still under cultivation. On these facts, he conclu- 
4 
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ded that sectfon 6 of Act X of 1859 would npt apply té*this tenancy. 


"It is difficult to see why the defendant weuld be deprived of “he 


benefit of the section. Section 6 of the Act runs as fellows :— 
t Every raiyat, who shall have cultivated or held land for a period 
of 12 years, shall have a right of Occupancy dn the land so cultiyated 
or held by him............ ” The land ejin suit fowmed one tenancy. 
The present defendant was a raiyat within the meaning of Act X of 
1859, it having been foung that she took to cultivation in those 
days. She did cultivate this land at feast for the period from 1914 
to 1918. She still holds by cultivation at least a portion of the land 
comprised in thé tenancy. In this way, taking the lands of the - 
tenancy as one entity, she is still holding that land by. cultivation as 
a raiyat and in our opinion she has acquired ocgupancy right 
therein on-the completion of the period of r2 years from 1914. 
Mr. Dass, appearing for the respondents, contended that as soon as 
the land ceased to be used for agricultural purposes, it went out of 
‘the operation of Act X of 1859: the word ‘land’ in the Act means 
‘land used for agricultural purposes.’ In support of his contention, 
he relied on the decision in the case of Ranee Doorga Soonduree 
Dosste v. Bibee Oomdutoonissa (1), affirming the decision of Glover, 
J.: in Ranee Doorga Soonduree Dossee $. Bibee Oomdadoonissa 
reported in (2) and in the case of Prasanna Deb Raikat vw. 
Labiur Rahaman (3). 

In our opinion, these decisionsshall not help the plaintiffs in the 
present case, inasmuch asit has been found here that at leasta 
substantial Portion of the land of the tenancy is still being used for 
agricultural purposes. The tenancy being one and a portion of the 
land falling within tis tenancy; still being land within the meaning 
4f Act X of 1859, we do not see how the plaintiffs can split up this 
tenancy and say that «because a portion of the tenancy land is being 
used for another puepose, therefore, the tenancy ceases to be 
governed by Act X of 1859. 

Section 6 of Ac X of 1859 requires that the person claiming to 
acquire occupancy aight mest be a raiyat. The word ‘raiyat’ as used | 
-Act X in of 1859, refers to the actual cultivators, Ig this particular 
case ‘according to the finding arrived at,by the Courts below, the 
present defendang did satisfy this requirement and as we noticed 
above, taking the tenancy as one entity, the,land alsoe satisfies the 


condition of being still used for agricultugal purpose, We are, ` 


- e (1) (9872) 18 W. R. 234. 3 2 f e. 
I {(2)(1872) 17 W. R. 151. 6 


* * 


(8) (1938) 68 C. L. J. 381, 
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therefore, of qpinion that the provisions of Act X of 1859 shall apply Car, 
to thjs case and the defegdant Sucgeeded in acquiring Occupancy 1941, 
right in thg tenancy in question. In th® view it is not necessary for ` Raj- Kupari. 
us to see whether the notice aas otherwise adequate. It is not the Baishnabi 
case of the plaintiffs that even after the defendant acquired oecu- e Mirja Samsuddin. 
pancy right, she was still fiable £o eviction on service of notice. ^ page 
In the result this appeal is alowed ; the judgment and decree of, => 45 
the Court of appeal. below are set aside and those of the Courtof ° 
first instance are restored. Whe. defendant appellant will get her EE 
costs in this Court as also inthe Court of appeal below. The | 
cross-objection is not pressed and is dismissed without costs. . ° . 
Akram, J. :—I agree. 
BR | " * or Appeal allowed, 
ka e 
. 
© Before Mr. Justice B. K. Mukherjea aud Mr. Justice 
A. N. Sen. 
BENOY KUMAR ACHARJEE CHOWDHURY A 
IVIL. 
AND OWHERS rola 
I . 
€. . ee é 
e November, 18. 
AHAMMAD ALI AND OTHERS.” — 
. 4A . o9 
Bengal Wabf Act, 1934—Se ction 70— Provisions, if mandatory—Dispute as % 
wakf character, if makes the section inapplicable. * 
Notice to Commissioner of Wakfs under section 70 E the Bengal Wakf Act 
is mandatory. . 
Such notice would be necessary even if it is contested that the property is not 
wakf property. E 
. . 
Appeal by the Defendants: e. ° cw . 
Suit for a déclayation that a certain property was wakf pro- 
perty. : . é 
The material facts" will appear from the Judement. 
e * 
° *Appeal from Appellate @rder No. 11 of 1940, against the order of A. F. 
M. Rahman, Esq., District Judge of Dacca dated the 27th September, 1939, e 
reversing tha? df Jogesh Chandra Chatjerjee, Esq., Subordinate Judge, - First 
Court, Dacca dated the'3oth May, 1939. ° 
b . 
e. . 
. x e 
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Messrs, jotiuite Mohan Lhoudhury | and Rajit Akarya 
„Choudhury for the Appellants. 


Dr. Naresh Chandra Seh Gupta and, Khan Bahadur Shapfuddin 
med for the- Respondents. . 


*The judgments o£ the Court were as follows ! 
Sen, J. :—This appeal arises “out of a representative suit 


* instituted by certain Mghamedans òf the District of Mymensingh 


for a declaration that a certain property was Wakf property. The 
suit was institujed in the District Of Dacca. , The "learned Sub- 
oydinate Judge dismissed the suit on two preliminary grotinds, 
He held, first, that the plaintiffs had no cause of action and, 
secondly, that the suit was barred by the próvisions of section 42 


.of the Specific Relief Act, inasmuch as the plaintiffs had not 


prayed for consequential reliefs. Against this decision an appeal 
was taken to the District Judge. The learned Judge remanded 
the case holding that the decision of the learned Subordinate Judge 
on the preliminary issues were erroneons. The defendants have 
now appealed to this Court. 


In course of the argument it came to light that no notice was 
issued to the Commissioner of* Wakfs. Section 7o of the Wakf 
Actstates that in every suit or proceeding in respect of Wakf 
property the Court shall issue a notice to the Commissioner of 
Wakfs at the cest of the party énstituting such suits, an exception 
being made in the case of suits 8r proceedings for the recovery of 
rent by oy on behalf of the mutwalli In our opinion, it was 
mandatóry on the Court to issue this notice. Sub-section 4, 
section 7opsays that if such potice has not been issued the Com- 
missioner may apply to the Court to havea declaration that the 
decree passed in the suit is void. 

° It wascontended on behalf of the appellants that section 7o 
ofthe Wakf Act applies only where the suit is in respect of pro- 
perty which is adgnittedly Wakf and that no notice is necessary 
where the defendant, as in the present case, contends that the 
property is not "Wakt property. We are not impressed by this 
argument. The Commissioner of Wakfs is gn ®fficer appointed 
to protect. Wakf properties, The intention of the section is to 


‘enable the Cofnmissioner to carry out fhise function insuits, If 


in a suit a claim is made that certain property is Wakf, the Com; 
. missioner of Wakfs as protector of all Wak$s is obviously interested 


e to sêg that the suit is properly cokducted so that no Wakf estéte 


` is destroyed or adversely affected. Section 10. .enables" him to do 


f . \ 
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this. To linfit the extent of seetidn 7o in the manner suggested 
on Bfhalf of the appellarfts would" be, to stultify the very object 
of the«seftion. We are 6f opinion thatà notice under section 
ło is necessary even if the'claim that the property is Wakf is 
contested. * * ji 

In these circumstances, we “set aside the orders passed. by both 
the Courts below and direct that. the suit be heard de novo by thee 
trial Court on all the points after the KAE notice to the Commis- 
sioner of. Wakfs i in accordancé with the provisiong of section 7o. 


We"make no order as to costs. ^ 
Mukherjea, J. :—I agree. 
P. R. Appeal allowed, 
. FEDERAL.COURT. 


PRESENT : Sir Maurice Gwyer, Knight, Chief Justice, Mr. 
Justice S. Varadachariar and Mr. Justige 


Zafrillde Khan. 
SURAJ NARAIN ANAND * e. 
?.. & . 
THE NORTH-WEST FRONTIER PROVINCE. t 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER, 
NonTH-WxsT FRONTIER PROVINCE. | 
e 


Constitution Act of 1035, section 240, subsection (Qpand &ction 243, provisions 
of—Dismissal of a Police Officer from service py any authority subordinate 
to the appointing authority, validity of. ae ML x 
The-provisions “of «ection 240 sub-section (2) of the Constitution Act, can- 
not be qualified or taken away by Statutory rules. 
Section 243 òf the Cofititution Act has not totally exclua the application 
„OË section 240 or 241 of She Aet 
The plaintiff was appointed a Sub-Inspector in the Police force of the North 
West Frontier Province in March, 1528. In April, 1938, he was disnfigsed on, 
certain chargés by the Deputy Inspectar General of Police of that Province. 


His see” the Inspector General of -Pdlice and the Provincial Government 
i . 
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having failed he instituted the suit préying fora declaration tat the order of 
dismissal was illegal and void. The gwound urgeds was that as he was appeinted 
by the Inspector General of Poffce, the Depyty In spector General of Police 
was only a subordinate authority and was not competent to dismiss him, 

` Held that having regard to the provisions of sub- section (2) of section 240 
of the Constitution Act, the order of dismissal paed against him was void and 
RE z : 


"Federal Court Case NO 4 of idit. 
The Appellant appeared i in persone ° 


„Sardar Bahadar Raja Singh (The Advocate” General of North 
West Frontier Province ) and Mr. Kanwal Kishore Raizada (instruct- 
ed by Mr. B. Banerji, Agent) for the Respondents: 


Sir Broj.ndra Lal Mitter (Advocate General of Tadia) and Mr. 
Assadullah Khan (instructed by Mr. K. Y. Bhandarker, Agent) also 
appeared for the Respondents. 

The judgment of the Court was delivered by : 


Varadachariar, J. :—This isan appeal by a plaintiff whose 
suit against the North-West Frontier Province Government has 
been dismissed by the Courts below on a preliminary finding that 
the suit was not maintainable. The only point for determination 
by this Court is whether this finding is consistent with the true 
interpretation and effect of sections 240 and 243 of the Constitu- 
tion Act. * . 

The facts relevant at this st&ge may be briefly stated. The 
petitioner was appointed a Sub-Inspector in the police force of the 
North-West Frontier Province in March, 1928, and in April, 
1938, he wes dismigsed on qertain charges by the Deputy Ins- 
pos of Police of that Province. His appeals to the 
nspector-General of Police and to the Provincial Government 
failed andehe institüted this suit praying for a declaration that . 
the order of dismissal was illegal and void and that he ought 
still to be regarded aj continuing in office. He also claimed 
arrears of pay and, in the alternative, damages for wrongful. dis- 
missal. The plaint impugned the validity of the order of dismissal 
on yarious grounds ; but in the view we take ,of*the case, it is 
unnecessary to refer to allof them. Ie is sufficient to state that 
one. of the gréunds urged was that as tre plaintiff had been 
appointed by the Inspector-General- of Police, thg*Deputy Ins- 
‘pector-General who. was only a subordin&te authority was not 
«competent to dismiss him. Though the, papers relating to the. 
appointment are not on the record (as the suit has beeh disposed 
of on a preliminary point) i may be pointed ont that tee plaint 
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alleged tha? “the plaimiff had been appointed by the Inspector- fees 


Gfferal of Police and tHe written® statement admitted the correct- 1941. 

ness of this allegation. It is common ground that the order of Suraj Narin Anand 
. . . L/ 2 v. 

dismissal dated April 4; 1938, was passed by the Deputy Inspector . The Nortit West 

General of Police. he Provincial Govefnment .contested the Frontier Province, 

9 | 

suit, maintainingethat the “dismissal was. valid and "proper and Varadacharigg, F 

that in any event the plaintiff had no remegly by way of suit. They e 

asked for and obtained a preliminary decision on the question of e  , 

the maintainability of the sult. ~ - ° 





*. Founding himself on the declaration in sectign 240 (1) ofethe * 
Constitution Act and the decision of the Judicial Committee in 
Rangackari v. Secreta y of State for India (v) and Venkata Rao 
v. Secretary Wf State for India (2) that every person who holds f 
any civil post under the Crown in India holds office during His 
Majesty's: pleasure, the learned subordinate judge proceeded to 
hold that there was nothing in section 243 of the Constitution" e 
Act, or in the provisions of the Indian Police Act (V of 1861) 
or the rules framed thereunder to restrict the Crown’s unrestricted 
power of dismissal so'asto give the aggrieved officer a. remedy 
by «ivil action. The, appellate? Court confirmed this decision, 
with the following observation: ‘Our interpretation of section 

. 243 of the Government of India Act is that if anything were 
contained in the Indian Police Acé, then section 240 of the Govern- 
ment of India Act would not®apply to that extent. ' There. is 
however nothing in the' Indian Police Act which „restricts -the 
power of the Government to dismiss a police officer at its 
pleasure". It is apparent that the bearing ,of sub-ection (2) of 
section 240 of the Constitution Act on the case was not -sufficiently 
realised in the Courts below, though the- plaint and the groun S ` 
.of appeal laid stress on the circumstance fhat -the . plaintiff “had 
been dismissed not by. the authority that appointed him; but bya 
subordinate authority. . The: gut i ino! this Court mainly 
rested on this ground. 

- Tt may be covenient to -mention at- dt stag’ owes d of , 
dismissal came to be passed by- the Deputy Inspector-General. 
Under.section 7 of- -the Indian Police Act (v of 1867), -as it “stood 
prior to.its adaptation ‘by the Adaptation “of Intian Laws Order, 

1937, the appointments of all-police officers below a certain grade 
were (under such ritles as the Local Government should from 


.*time to time sanction). .madeft to - rest with the Inspector General, . è 
(1) (1939) L. R. 64 I. A. 40; 65 C*L, J: 211. 
(2) (1936) L. R., 64 I. A. 55 ; 6s C. L, J. 231. : E 
e 
e . 
e E e . e 


. 
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F.C. Deputy Inspectors-General, Assisfant, Inspeators Generfl and Dis- 
1941. trict Superintendents of Police; ahd the settion further provid&d 
Suraj Narain Anand that these officers “may, under such rutes as aforesaid,” ate any 
qua Hd th-West ime dismiss, suspendeor reduce any police officer". Though a 
Frontier Province, “number of Superior officers are specified jn the section, the in- 
ved dachariar, y. tention apparently was that the rules Should prowide for different 
——* e gmdes of officers in the subordinate pBlice service being appointed 
e and dismissed by specified grades of officers in the superior ranks 
of the service and not that the power "should be exercised by any 
e of them indiscriminately. The rules in force in “the North-West 
“e Frontier Province at the time of the plaintiffs appointment pro- 
vided that a Sub-Inspector of Police could bes dismissed by the 
Inspector-General of Police, and, as already stated, the appoint- 
ment of the plaintiff was also made by the Inspector-General of 
Police. It is only as regards officers below a Sub-Inspector in 
“rank that the rules provided for appointment and dismissal by 
officers subordinate in rank to the Inspector-General of Police. 
In 1934 however the Provincial Government modified these rules 
and provided that a Sub-Inspector could be dismissed by the 
Deputy InspectorGeneral The rule did not differentiate between 
Sub-Inspectors appointed before the date of*this modification and 
those who might be appointed later. We do not know whether 
at the same time,a change was pade to the effect that even the 
appointment of Sub-Inspectors cauld be made by the Deputy 
Inspector-General, though we have been told that some such rule is 
now in forĉeïn that Province. We presume that it was on the strength 
of the modified mule that the order dismissing the plaintiff was 

uisa by the Deputy". Inspector. "General. 
. Y Subsection (2) of section 240 of the Constitution Act contains 
a statutory ,prohibitión to the effect that no office-holder shall 
be dismissed from sefvice by any authority subordinate to that 
by which he "was, appointed. Referring to the corresponding 
provision in section “96-3 of the Government of India Act, 1919, 
e their Lordships of tte Judiéial Committee observed in Rangachari’s 
case (1) that the protection thus afforded to thg office-holder 
could not be permitted to be destroyed ky a delegation purporting 
to ‘be made unde» the files. Emphasizing the, distinction between 
a ‘safeguard enacted in the section itself and,'one merely con- 
tained in the rules, their Lordships expregsed it as their clear 


è e opinion that the dismissal by an authority subordinate in ranke, 
to the officer who made the appointment ĉwas by reagon of its 
(1) (1933) I. L. R. 57 Mad, 857 (864), ? \ 
So e " e 


M . 
: , "s 
. 7 ° 9 
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origin bad and inoperative". In, this saeh the eposilion under i F. C, 
seçtion 240 of the Act" of 1935'is,, “if anything, stronger than it was 1941. 
under the Act of 1919. In the latter, section 96-B opened with Suraj Nagain Anand 
the Words “Subject to the provisions of ....... MSS rules made 
The North -West 
thereunder", and this afforded some room for the argument, Frontier Province, 
[accepted by the High*Court at Madras in Rangachasi’s case (t)| I on 


Varddasiartar oy, 
that the declaration containgd in the section could be qualified by 


the rules to be made under the Act. Jm the Act of 1935, sub- ° 
section (2) of section 240 „has been erlacted in unqualified terms, ° œ 
and there is accordingly no scope for the cÓhtention that this 
provision can be qualified or taken away by statutory rules. Unless * 
the plaintiff is for any reason precluded from relying on this 
declaration, his dismissal by the Deputy Inspector-General of 
Police musf, on the authority of the decision in Rangachari’s 
case (1) be held to be insperative as one “made by an official who 
is prohibited by statute from making it". 





e 
It was accordingly contended on behalf of the respondent that 


in view of the terms of section 243 of the Constitution Act, the 
plaintiff was not entitled to rely upon section 24o. Section 243 
provides that the “conditions of, service" of the subordinate ranks 
of the police forces im India shall be determined by or under 
the Acts relating to those forces respectively, and the section 
opens with the words "Notwithstanding anything n the foregoing 
provisions of this chapter". Tyfe plaintiff’s office admittedly fell 
-under the category of subordinate ranks of the police force, and 
the rule authorising the dismissal of Sub-Inspeetars by the ° 
Deputy Inspector-General of Police must have been made either 

under the Indian Police Act of “1861 or tender tlle Devolution 

Rules [as appears from the High Court's judgment in Rangacharg’s 

case (1)]. We are however unable to hold that section 243 of the 

Constitution Act has the effect of depriving the pldintiff of the 

benefit of subsection (2) of section 240. It was eargued that the 

expression “conditions of service" in sect$on 243 was wide enough , 
to comprehend a provision as to the authority competent to 
terminate an, officers tenure of office ahd that it was clearly the 
intention of the section that even this should be piovided sfor by 
Indian, legislation or „rules made thereunder. Jt was also urged 
that the opening words “Notwithstanding anything i in the foregoing 
provisions of this chapter” had the effect of /o/a//j excluding «the 
: application of sections xi and 241 to the subordinate ranks of io 


1) (dig) L L. R. 57 Mad. 857 (809. 


e e e 
. 4 . 
. * 4 . 
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F : police fotce 4n India. These’ contentions do not egcem to us 
. e e. . P 
1941. warranted by the context. . . o * 
. goe T x . . . 7 . ws 
Suraj Nargin Anand The extent to which the opening werds of’ section €43. will 


The North-West ‘exclude or modify the’ egeneral words centained in the preceding 
‘Frontier Province. esectioh or sections in the chapter will depend upon the nature of 
-Vavadachariar, y, the positive ‘provision which follows, and it is oply to the extent 
e 7. | tQ which that positive provision is incensistent with the preceding 
“general provision that the" gperation of the general provision will 
“be excluded. "The real question therefore is whether the provi- 
e Sion relating to “conditions of service" in section 243 should 
o be understood fo include a rule relating to the authority 
by, whom the Crown’s pleasure to terminate an officer’s 
tenure of his office is to be signified. “It may be that 
as a matter of etymology, the expression “conditions of service” 
‘can be given a very comprehensive meaning ; but, reading the 
« four sections of the chapter together, it seems to us that the Act 
clearly intended to draw a distinction between the tenure on which 
_ an office is held on the one hand and the incidents relating to 
service in the office on the other and that the duration of the 
office as well as the authority by which the Crown’s pleasure to 
terminate it isto be signified were treated as fundamental matters 
standing on a difierent footing from the incidents of service, The 
former were, in Qur opinion, regarded as of such importance as 
to- justify a declaration by the "Act itself, while the latter were 
considered to be a proper subject for the rules. This interpre: 
. tation wilé be consistent with the grounds of the decision in 
Rangachar?s case (1). It seems to us clear that in sections 24x and 
242, the "conditions of servicf" left to be provided "for by rules 
opuld not have been intended to comprise the matters dealt with 
in subsections (1) and,(2) of section 240. It seems to us reasonable 
to hold-thaf the same sestricted meaning should have been intended 
: when the same expression was used in section 243. 
. We may also point ott that the respondent's reading of section 
243 would also exgude the declaration in subsection (1) of sec- 
tion. 240 as "to these offices being held during His Majesty's 
pleasure. It may be that the Government will fiot" be prejudiced 
thereby, because, even without the statutory, declaration contained 
in sub-section (1), they may fall back on the common law rule 
[ag stated in Shenton v. Smith (2) and Goxld S v. Start (3)] that * 
all puklic servants hold office only. dring His Majesty's pleasure, 
* (1) (1933) I. L. R. 57 Mad, 857. . . ` 
(2) [1895] A. C. 229. (8) [1896] A. C. 575. \ 
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But it doegenot seem to us, reasonable to assure that when 
pasging the Act of 1938 Parliament intended to place this prin- 
ciple on a statutory basis as regards ‘some offices, but allowed it 
to remain on a common law or implied contyact basis as regards 
the rest. It will be more reasonable to hold that the stattitory 
declaration as to the natüre af the tenure contained in® subsection 
(1) of section 240 was intended to apply as much to the offices 
referred to in section 243 as to the officés referred to in sections 
241 and 242; and for the same reason the protection afforded 
by,subsection (2) must equally be held to have been intended 
for the benefit of both. We see no justification in the reason of the 
thing for drawing a distinction for this purpose between one set of 
public officers and another. 


The Advocate-General of India, to whom we had directed 
that notice of the proceedings should be given and to whose argu- 
ment we are indebted, invited our attention to a decision of the 
High Court of Australia [Fetcher v. Nott (1)] in what he described 
as a similar case. That case no doubt bears some resemblance 
inits facts to the present case, but the judgment affords little 
guidance on the point now under consideration. The main 
attempt of the appellant there was to bring his case under the 
exception recognised in Gould v. Stuart (2), but in this he did not 
succeed. The argument based upon the rank of the dismissing 
authority in that case was differeng” from that arising here. There 
was an order of dismissal by the Commissioner of Police on the 
2nd of December, 1936, and an order of dismissal by the execu- 
tive government of the State on the 5th of February, 1937. 
Under the law of the State, the Commissicher (who had been 
substituted by an Act of the Legislature for the Inspector-Generalf 
was competent to dismiss the plaintiff. If the matter had rested 
with the dismissal by the Commissioner, the eplaintiff would have 
had a right to appeal to a Board with a District Court Judge sitting 
on it. But the supervening dismissal by thé executive government 
deprived him of this right of appeal, because no«appeal was provi- 
ded against a dismissal by the executive government. The plaintifi's 
complaint in the tase therefore was against the dismissal by à 
higher authority and, not against a dismissaléy an authority sub- 
ordinate in rank to ‘the appointing authority. The Judges who 
*dealt with this Argument answered it by holding that the executive 
government had a power of dismissal independently of the. provi-. 


sions of thgestatute. ‘ - 
(3) wf 60 Com. L. R. 35. : (8) [1896] A. C. 578. 
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It wab nest contended on behalf of the .respondeite that as the 
plaintiff in the present case had appealed to the Inspector-Gemeral 
of Police against the ,Deputy Inspector-General’s order dismissing | 
him, the rejection pf that appeal was equivalent to a dismissal 
front office by the Inspector-General himself and as such suffi- 
cient to satisfy subsection (2) of section 24q of the Act. We 
gannot accede to this contention. «In theory as well as in prac- 
tice, there isa well-marked difference between a decision given 
by an officer who acts in the consci®usness that he “is primarily 
responsible for "ibe investigation and decision* of the case «nd 
thé act of one who is expected only to satisfy himself that another 
officer who had the primary responsibility e has properly dealt 
with the case. The distinction seems to us one of Substance and 
is not merely formal or technical. The pre-existing rules 
provided, and section 241 of the Act of 1935 also contem- 
plates, that appeals may be preferred by the dismissed officer, 
and it is common knowledge that in most cases such appeals are 
in fact preferred. As these appeals would ordinarily be heard 
and decided by an authority superior in rank to the dismissing 
officer, the protection intended (o be afforded by subsection (2) 
of section 240 would have been almost illusory if if were 
sufficient that, no matter by what authority the order of dismissal 
was made, the appellate authority was not subordinate in 1ank to 
the appointing” authority. We etre accordingly of opinion that 
the plaintiff is entitled to invoke the aid of sub-section (2) of section 
240 of the Constitution Act, 


There isan altegnative aspect of the case which also requires 
consideration, though, in the view we have above taken, we do 
not propose to deal with it at length. The plaintiff was appointed 
at'a time when the Government of India Act of 1919 was in force. 
The provision jn section 96-B of that statute was not qualified by 
anything corresponding, the section 243 of the Act of 19353 nor 
was there anything i in the police rules in force at the time autho- 
rising his dismissal byean officer subordinate in rank to the Ins- 
pector-General. The change made in r934 in fhe rules cannot 
prevail against section 96-B of the Government of India Act, 
1919. Under Section 84 of that Act, 'affy „law made by any 
authority in British India would be void so *fam as it"was repugnant, 
to this provision of the statute, What ther? was the effect of the 


epassihg of the Act of 1935 on the*plaintgjffs position, even if "it 


should be assumed that section 1243 of the new.Act should be cons- 


E e. . < 
: ? 
. S , i 
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trued as excletding the applicatign tf sub-section (2) of section 240 ELC, 
to tle subordinate ranks ef the Inflian | police ? If the police rule 1941, 


of 1934 was void at its ineeption, so far as it authorised or could Suraj RUE Anand 
be construed as authorising the dismissal of existing Sub- -Inspectors 4 The North-West 
of police by an officer lower in rank than the Inspector-General, Frontier Province, 
could it be said (hat that rule became valid and operative as Varadaehari are F, 
against them merely by reason of the enactment of section 243 of » =- 

the new Act? Article 15 (2) of the Government of India (Com e , 
mencement ‘and Transitory Provisions) Order, $936, dated 3rd 

July 1936, providéd as follows :—'*Until other provision is made * 

under the new Act, the conditions of service applicable to any ss 
person or any class of persons appointed or to be appointed to 
serve His Majesty ina civil. capacity in India shall be the same 

as were applicable to that person or, as the case may be, to per- 
sons of that class immediately before the commencement of Part III 

of the new Act". Even if the expression “conditions of service" © 
should be understood in the comprehensive sense contended for 

on behalf of the respondent, the plaintiff was on April 1, 1937, 
entitled to the benefit of section 96-B of the Government of India 
Act, 1919, notwithstanding the change made in the Police Rules 

in 1934, so far as the same was inconsistent with the provision in 
the Act, and nothing has since happened to deprive him of that 
benefit. Further, it may reasonably be contended,that the bene- 

fit of section 96-B of the Act of 1919 isa rightor privilege which 

has been saved to the plaintiff by section 38 of the Interpretation 
Act, because there is nothing in the language of sectioft 243 of 
the Act of 1935 indicating an intention to deprive officers already 
inservice of their existing rights and privileges The Adaptation 

of Indian Laws Order dated March 18, 1937, slightly recast the? .* 
language of section 7 of the Indian Police Act, 1861, byt it dots 
not seem to us to have affected the substance of the section. Even 
if it did, the argument based on “pre-existing” rights ánd privileges 
will still remain unaffected, because Article 1? of that Order saved 
them in terms almost identical with section 38 of the Interpreta- 
tion Act. In this connection, the  Advocate-General of India 
drew our attention® to the judgment i in Reilly v. The King (1); 
we find nothing in it adverse to the plaintiff’? contention. Their 
Lordships only, observed that on the facts of that case, there was 
nothing to be savef bys this purely of interpretation, becausé 


the pre-existing right itself was gne “subject to be determined by , ° 
the office bejng abolished by statute", and that was what actually * ' 
happened. . 
(1) (1934) A. C. 176. . n 
. a e 
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It SU to consider what” rglief the plaintiff e enütled to, 
dn the footing that the order of dictates passed by the Deputy 
Inspector-General in April, “1938, was woid and inoperative, The 
plaintiff claims that ke is entitled to a declaration to that effect. 
The decision in Rangachari’s case (1) seems to usto support this 
contention, though a declaration wasein fact refysed in that case on 
ether grounds. The plaintiff is ebviously not entitled to any 
relief by way of damages ¿for wrongful dismissal." As the case has 
been disposed Qf by the Courts beléw on the prelifninary issue, 
we are not ina position to say what other qhestions remaim to 
be tried beforé the nature of the reliefs to be awarded to the 
plaintiff can be finally determined. It seems to us best in the 
circumstances to say that the plaintiff was at least entitled toa 
declaration that the order of dismissal passed against him was void 


and inoperative, and that the courts below were not justified in 


dismissing the suit as wholly unsustainable. . 

. We accordingly set aside the decree of the Judicial Commis- 
sioner’s Court and remit the case with a declaration that there 
shall be substituted for the decree appealed against a declaration 
in the terms above stated, with such further directions as the 
circumstances of the case may requise in the light of the 
observations in this judgment. The plaintiff will be entitled 
to the costs gf this appeal. The Judicial Commissioners Court 
will deal with the costs of the pyoceedings i in the Courts below. 

T. B. L. 5 P. R. Appeal allowed, 


(1) (1933) I. L. R. 57 Mad. 857. 
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SIBA PRASAD JANA AND ANOTHER* © uam 879, 
. e e 
Bengal Money Lender's Act (X B. C. of 1940), section 35 ghplicability of—Act, 
df has application"to sale proclamation drawn up and issued before the Act— 
Dismissal of application ona date fixed for compliancesof an interim order, 
if bad. 


e 
. 
Section 35 of the Bengal Money Lender's Act does not restrict its operation 
to loans! taken *after the Act or to decrees passed after the Act. ‘Ihe section 
only states that when property is sought to be sold in execution of a decree pass- 
ed in respect of a loan the proclamation shallbe drawn up in a certain way and 
the property specified therein shall not be sold below a certain price. a 


Section 35 of the Bengal Money Lenders Act deals with all decrees passed 
in respect of loans when a sale is intended in execution of the decree, 


Section 35 of the Bengal Money Lender's Act has no application to a sale 
of property included in a sale proclamation drawn up before the Act came into 
force. and there is no genesal prohibition against selling property at price lower 
than the decretal amount, 


On an application under section 35 of the Bengal Money Lender's Act by 
judgment debtor, the judgment debtor? undertook to pay a sum to the decree 
holder within a week and the matter was therefore adjourned toa certain date 
for further orders and the case was directed to be taken off the geremptory list. 
On the date fixed the judgment debtor filed a petition stating his inability to 
deposit the sum and prayed for the time to deposit but the same was rejected 
and by the same order the application ûnder section*35 of the Money Lender's 
Act was also rejected : 8 


Held that the order of dismissal of the application was bad, e. 
Appeal by the judgment debtor. . 


"Application under section 35 of the Bengal Money Lender's 
Act. i ° 


The material facts will appear from thesjudgment. i: M 


Messrs. Rame Prosad Mookerjee and Mohit Kumar Chatterjee 
for the Appellant. KS e ii 


x . 
Messrs. sisir Kumar Das and Amiya anga Roy Chane 
* for the Respondents. . 


.* * Appeal from Original Order Nb. 235 of 1941 with Civil Rivision ‘Case Ne. : s 
754 of 194f, against the order of N. M. Den Esq., Subordinate Judge, end. ¢ 
Court, M Hnapore, dated the 26th April, 1941, 
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The Jidgihents of the Court were as follows : : *. 


- Sen, J. :—' This is an appeal Ran in order dismissing an 


Girish Ganda Das application under section 35 of the Bengal Money Lemdews Act 


Siba Prasad Jana. , 





December, g? 
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for default, The application was mađe by the judgment-debtor. 
* On the 19th April, 1941, the parties were ready. On that date, 


. however, there seems to have been vide. sort, of understanding 


hetween the parties and the judgneent-debtor undertook to pay 
Rs. 2,000 within a week. Upon this undertaking being given, 
the matter was adjourned to the 26th “April, 1941, for*the further 
orders, and the case was directed to be taken off? from the peremp- 
tory list. On the 26th April, 1941, the judgment-debtor filed a 
petition stating that he was unable to deposit the sum owing to 
the fact that a boat containing merchandise belonging to him had 
sunk. He prayed for further time to deposit this amount. The 
learned Subordinate Judge rejected the prayer of the judgment- 
debtor and by the .same order dismissed his petition under 
section 35 of the Bengal Money Lender’s Act for default. 

It was argued on behalf of the appellant that this order of 
dismissal is bad, inasmuch as the 26th April, : 1941, was nota 
date fixed for the hearing of the petition. We are of the opinion 
that this contention is sound. The learwed Subordinate Judge 
should have fixed another date for hearing the petition. We 
would have been inclined to send the matter back for re-hearing 
but for the fact that we are ef the opinion that the petition 
under. section 35 of the Bengal Money Lenders Act cannot 
succeed. . ° 


The decree in this case was passed on the 6th September, 
1937. The "judgmerfi-debtor took all possible steps for delaying 
the realisation of the decree. The 18th August, 1938, was fixed 
by the Court for fixing the valuation of the property to be sold. 
On that day the judgment-debtor put in no objection and the 
property was vaľued, we understand, at Rs. 19,000, and the sale 
proclamation was issue? upon this valuation. Thereafter, the 
judgment-debtor obtained* a stay order from the Debt Settlement 


. Board and when the sfay order exhausted itself he made an 


applitation under section 36 (b) of the Bengaf Money Lender's 
Act. That app[catios having failed, the „present application 
under section 35 of the Bengal Money Lender; Aet wag made. 

* Section 35 of the Bengal Money Lender's fct runs ‘thus : 


e “Notwithstanding anything contained in any other law for the*- 
time being in force, a proclamation of the intended sald of pro- 
perty in execution of a decree passed in respect of -a lo§n shali 


et 
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specify only so much of the property of the Les dg id as Ciis 
the Court considers to bẹ saleable at a price sufficient pto satisfy 1941. 


the decree, and the property so spécified shall not be sold at Girish Chandra Das 
à price which is less than fhe price specified in such proclama- 
tion,’ : . * . 
Then there is a provfso with which we are not concesned. The Se F e 
contention on behalf .of the appellant is that the sale proclamation 
Should now be amended ; the property should be re-valued and 
only so much of the property,of the judgment-debtor should be sold 
as would be sufficient to satisfy the decree. a 
On behalf of the decree-holder, it was contended that secfion . 
35 of the Bengal Money Lenders Act had no application to a case 
where the loan was taken before the Act, or, at any rate, to a 
case where thè decree was passed before the Act. We are not. 
impressed by this argument. There is nothing in Section 35 of 
the Bengal Money Lander's Act which would justify us in holding 
that it is restricted to cases of loans taken after the Act or to s 
decrees passed after the Act. The section states that when pro- 
pertyis sought to be sold in execution of a decree passed in 
respect of a loan, the proclamation shall be drawn up in a 
certain way and the property specified therein shall not be sold 
below a certain price. There is nothing in the section which 
says or implies that the decree must be one which was passed 
after the Act or that the loan nfüst be one advanced after the 
Act. The section deals with all decrees passed in respect of 
loans when a sale is intended iu execution of the decreg. There ° 
are many sections in the Act which affect decrees passed betore 
the Act and loans taken before the Act. Tltere is fò room for 
suggesting that the scope of the Act is limited to post Act decreeg 
and post Act loans. In my opinion there would have been no 
difficulty in the way of the judgment-debtor getting thé proclama- 
tion framed and the sale held in accordance with ethe provisions 
of section 35 were it not for the fact thatether® has already been Te. 
a proclamation issued. The section myst be, construed strictly. 
It lays down what should be done at the time of drawing up the 
sale proclamatión «nd ata sale held pursuant to such proclama- 
tion. When the present sal proclamation was drawn up the Bengal 
Money Lender's Act was not in force and section 35 could not 
. therefore affecb sucl? a ‘proclamation. . 
The section nowhére ays that a sale proclamation „validly 
*fisued before the Act would “cease to have effect after the Act’ 
nor does ft say that such sale progamation should be amended 
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in Yid d with its provisions. It merely directs what should 
he done {when a sale proclamation i is abght to be drawn up,and 


at a sale held pursuant to suéh proclamation. a 


Mr. Mookerjee dor- the appellan& contends that there is a 
prolfibition in the section against selling property ata price lower 
than the d&cretal amount and he argues that this provision should 
apply to the present sale. If the seetion be read carefully it will 
be found that it contains no such general prohibition. The 
relevant portion of the section says*-"and the propefty so speci- 
fied shall not be sold at a price which is less thaif the price speci- 
fied in the salt proclamation”. The prohibition is restricted to 
the sale of “property so specified” i.e. to the sale of property 
specified in a sale proclamation framed in accordance with the 
first part of section 35. It has no, application to a sale of property 
included in a sale proclamation drawn up before the Act came into 
Operation. 


In my opinion the section does not require the Court to set “ 
aside or amend a sale proclamation validly and duly drawn up. 
Section 35 has no application to this case. For these reasons the 
application of the judgment-delstor must fail. The appeal js dis- 
missed. There will be no order for costs. ° ` 

No further order is necessary on the Rule. 

Mukherjea, J. :—I agree. A 
P. R. Rule discharged. 
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PRESENT: dn thin, dod *Russell of Killowen 
and Str, George Rankin. | 


RAJA VELUGOTI SARVAGNA KUMARA "B.C. 


KRISHNA YACHENDRA BAHADUR ` Su 
. e 
WARU , 


October, 16. 
9. . a 


Ld, RAJESWARA RAO AND ANOGHER, 


[ON APPEAL FROM THE HICH COURT or JUDICATURE 
AT Mapras.] 


Hindu Low— Impartible Estate—Maintenance—No right in junior male members | 
of the family =No interest as co-owners. 


The defendant was the holder of a Hindu impartible estate, the plaintiffs 
being the illegitimate sons of V, a younger brother of his grandfather, a previous - 
holder of theestate, and their mother being a das? within the meaning of the 
Mitakshara. The grandfather had entered into a deed whereby he covenanted 
to pay an allowance of Rs. 1,000 a month to each of his three younger brothers, 

* including V. for life. The deed so far as it concerned V. provided that “after 
the life of the said V., his purusha santaghi shall, in perpetuity, be paid the 


same alfbwance............... if in any of the............... branches of our family......... 
any male should die without purusha santathi, either by way of aurasa or 
adoption the allowance......... teerereseeeereceived by the person who so died without 


purusha santathi shall go to the gratis whg are nearest.to  hirff............... should 
any of the said three branches...............8ecome extinct by the total absence of 
purusha santathi either by way of 'aurasa or by way of adoption the allowance 
TET to that branch shall be stopped...... ..,” On a claim by the plaintiffs 
to be paid the allowance either under the deed or by virtue of. an alleged right 
to maintenance : . * 


Held (1) that the deed meant by death ** without purusha,santathi ” deathe 
without leaving either a legitimate or an adopted son, the word aurasa not 
. 
including an illegitimate son. . 


e 
(2) That, in the absence of a special custom, the plaintiffs were not at Hindu 


Law entitled to maintenance, P . 
Collector of Income Tax, Panjab etc, v. Dewan Bahadur Krishna lishore; 
Rais Lahore (1) followed. : e. P 


Decision of the Hégh Court, Madras reversed. E 
Consolidated. cross-appeals'Nos. 38 and 39 qf 1940 froma deci-' 

sion, dated February 16; 1939, of the' High Court, Madras, (Leach, 

Cf. & Krishnaswamt Ayyangar, J.) varying a decree, dated 


` March 18, 1936, of the Subordinate Judge, Nellore. 


.. . ; 
(1) saf C. L. J. 508; A. I. R (P. C.) 120; 196 L.C. 707 ; (1941) 2 * 


M. L. J. 942. 
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e imde judgment was, delivered By së 
- Sir &eorge Rankin: " . . 
RAJA KUMARA YACHAMA e. 
aga ngan  —— 
| e | ‘| 
Rajegopala Muttu Venkata Venugopal 
(covenantos, (died childless) | o (died 1920 
in 1889) . f _. Krishrfa Bahadur e unmarried) 
P Govinda r ' ? 
(original defendant " ] l 
died 1937) ] Rajeswara e — Maheswara 
|| ° (plaintif 1) aintif 2), 


Kumara 
(defendani) à 


The question in this case arise within a Sudra family of which 
the defendant, the Raja of Venkatagiri, is the head. He is the 
present holder of the impartible estate which goe#by that name, 
having succeeded to his father in 1937 while the present suit was 
pending in appeal before the High Court of Madras. The estate is 
admittedly joint family property though impartible. The two 
plaintiffs are the illegitimate sons of one Venugopal, younger 
brother of Rajagopala, the defendant’s grandfather, who was a, 
previous holder of the impartible estate. The plaintiffs’ mother, 
though not married to Venugofal, co-habited with him in a manner 
exclusive and continuous so as to bea dasi within the meaning of 
the text of the Mitakshara (chapter r, section 12, verse 2) which 
confers certajie rights of inherigance upon the sons of Sudras if born 
ofsuch a union. The meaning*and effect of this passage in the 
Mitakshara were much considered by the Board in Raja Jogendra 
Bhupati Hurri Chundun Mahapatra v. Nityanund Mansingh, (1), 
and. Vellagyappa Chetty v. Ngtaranjan (2), but no disputable matter 
has to be decided thereunder in the present case. The claim of 
the plaintiffs is threefold. First, they say that by the terms of a 
deed dated the 8tH April, 1889, they are entitled between them to 
an allownce of Rs. 1,000 per month payable by the defendant as 
holder of the impartible estate. As their second string, they claim 
that by custom maintenance is payable to them as junior members 
of the family. Thirdly; they say that apart from the deed and apart 
from any custom they have the right to be paid maintenance out of 


the impartible estate as a matter of Hindu law. They brought their 


suit on the 4th Jul 1932, in the Court df the Subordinate Judge of 
, Nellore who found in their favour as regafdsstheig *claim under the 
“deed but rejected their other grounds of "claim (18th March, 1936). ` 


a (1890) L. R. 17 L A. 128; I. L. R18 Cale. 151. i 
(2) (1931) L. R. 581. A. 402 ; 36 C. W. N. 1278. * N 
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On appeal the High Court of Madras (Leach, C. J. ‘nafs 
swami Ayyangar, J.) held against them on the deed ahd on tlre 
custom, but decided that they had a good claim by the Hindu law 
to maintenance out of the impartible estate and fixed the amount 
at Rs. 250 per month for each: ‘plaintiff (roth February, 1939). 
The evidence iaiia to þrove the alleged custom was held by 
both Courts to be insufficient :*even if the,guestion be any long&t 
“open before the Board, it was not contended that the evidence is of 


such CARMEN to make it reasonable that their Ieordships should 
be ifffited to disagree with the concurrent findings of thé Cougts - 


in India. Hence custom as a ground of claim goes out of 
the case. j $ ; 


The claim ander the deed of 1889 depends upon the question 
whether the plaintiffs are within the words purusha santathi (male 
descendants) as they occur in a clause which provides, that on the 
death of Venugopal his male descend ants shall in perpetuity be paid 
the amount of the allowance of Rs. 1,coo which had by the deed 
been made payable to him for life. En 


It is unnecessary to set out the deed at length or to describe in 
detailethe circumstances in which it'came to be entered into ; just as 
it is unnecessary that their Lordships should endeavour to set forth 
the various considerations which may bear more orless effectively 
upon the problem whether—aparie from any case$ of adoption— 
words meaning “son”, “family”, ."Éescendants" and so forth are to 
be taken as restricted to persons of legitimate birth. At the time of 
the deed Raja Kumara Yachama was alive and Venugopal was a 
‘minor. It appears that the Raja had,in 1878 made over the estate 
‘and much other property to his eldest son, Rajagopala ; 3 but that i in 
1885 the younger sons, Muttu and Venkata, had been. minded to” 
claim that the estate was partible, and had beef persuaded by their 
. father to recognise the impartibility of the estate on being given 
certain money and jewellery and on a gropes allowance being 
provided in perpetuity for each of the three junior branches. The 
Raja of Bobbili having acted as mediator" qnd fixed the amotint of 
the allowance te each branch at Rs. t, ooo per month, the deed of 
8th April, 1889, gives the- sum of Rs. 1,003 PE month to each of 
the three younger brethérs for life and then setseforth in detail 
the.persons wig ar& to become entitled to the allowances thereafter. 
"The operative clause so far as .régards Venugopal’s branch, when 
stripped of certain verbiage and of clause with reference to Widows,. 
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“anh the life of the said Sr Venugopala KrishnateYachendrulu, 
his puMsha santathi, shall, $n perpetuity, be paid the esame 
allowance amount, that is, at the rate sof Rupees One thousand 
(Rs. 1,000) per mqnth in the aforesaid manner. But, if, ‘at any 
time, in any one of the branches of the’ said Sri Muttukrishna 
Vachendrflu, Sri Venkatakrishna Yachendrulu and Sri Venugopala 
Geishna Yachendrulu, there be nore than one male member, 


such males, and theif* purusha santhathi shall take the said 


allowance amount of Rupees One thousand in propgrtion to their 
respective share$, i in the same manner as ig A EDEN 
take their other properties separately by way of inheritance 
according to the Hindu Law. Moreover, if in any of the afore- 
said three branches of our family ...... m any male should die 
without purusha santathi, either by way of awrasa' or by way of 
adoption, the allowance amount that was being received by the 
person who so died without Purusha santathi shall go to the 
gratis (agnates) who are nearest io him in his own branch accor- 
ding to Hindu Law ............. aana Further, should any 0f the 
said three branches of our family become extinct by the total 
absence of purusha santathi either by way of aurasa or by way 
of adoption, the allowance being paid jo that branch sHAll be 
stopped..............." 


Both of the learned iud of the High Court have held that 
if the clause to which the plafgtifis make their appeal is consi- 
dered in the light of its immediate context it becomes clear that 
as words ùre used in this deeda man is said to die. “without 


Purusha santathi” if he die leaving neither a legitimate nor an 


adopted son. Theif Lordshifs are in agreement with this veiw 
hich makes an end of the plaintiffs’ claim upon the deed. That 
an,illegitimate son is, not an arasa son as that word is used in 
Hindu la& seems (o their Lordships to be elementary. The 
learned judges of the High Court both say that this was not 
disputed before them,*and their Lordships do not find that the 
learned trial | Judge had been of any different opinion. The Court 
translator appended to Mis version of the deed a glossary of terms 
whieh is to the same effect. No weight can be attributed to any 
suggestion that, in æ Telugu deed of 1889 regulating the legal 
rights of a Hindu family in respect of an ingpaxtiblo gaj in Madras 
the word auzasa includes natural sons because tffe etymology “of 
the Sanskrit word awzasa shows its original root meaning as 
"'iproduced from the breast." Aurasa has always been used to 
import the highest class of &on—the son begotten bA the man 
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himself on lis lawful wife : of Jower kinds once recognia several 
weft not sons in any physical sense, e. g., the fufzifa putra "or 
son of .aħ appointed daughter [Mayne: Hindu Law and Usage, 
6th edition 1900, seclions 67-8, pp. 79, 8o]. «Their Lordships think 
that the deed of 1889 provides its own guide to the meaning ‘of the® 
words purusha santathi amd that in the language of the deed 
Venugopal’s branch became ettinct on his death. =~ 
. The interesting question which remains is -whether the plaintiffs 
pr eh a from the impartigle estate on the 

nd that it is Me prima facie right at law of all junior male 
members of the family-to be maintained out of "impartible estate 
which is family ard not separate property. The answer made 
by the defendant to this claim is that junior male members have 
no such right save by custom and that, apart altogether from any 
question of legitimacy, the plaintiffs not being sons or brothers 
of any holder of the impartible estate can succeed only by prov- 
ing a special custom, which they have failed to do. For this 
view of the law the defendant relies upon a line of decisions of the 
Board—the second  ZiZafur case (1), the Jeyfore case (2), 
Baijnath’s case (3), the Dhalbhuy case, (4), Shiba Prasad Singh's 
case” (5). The plaintiffs’ reply is that this line of decision was 
abandoned or deflected by the judgment of the Board in the 
Gorakhpur case (6), which, as he contends, established the right 
to maintenance as belonging to ,A junior male 'members of the 
family by virtue of their interest as co-owners. This interesting 
and difficult questión has recently (ath July, 1941) “been deter- 
mined by the Board in another case [Commissioner of Income Tax, 
Punjab, etc. v. Dewan Bahadur Dewan Krishna Kihore (7) ] in 
a sense unfavourable to the plaintiffs, whose learned counsel recog- 
nised that it would be neither reasonable nor yseful to ask the Bgard 
to give a contrary decision in the present case, Their Lordships on 
this part of the case agree with the learned Subordinate Judge who 
negatived this ground of claim. e ° 

Their Lordships have read the Subordinate Judge’s judg- 
ment and pom judgments in the High Court, with” high appre- 


(1) (1918) L. Re 45 L. A. 148, 28 C. L. J. 428. 
(2) (1919) 24 C. W. N. 226. e 
(3) (1921) L. R. 48 I. &. 195; 33 C. L. J. 388. 


. ""(4) (1927) L. R. SI. A, 289 ; 46 C, L. j. 136. K 


(5) (1932) L. R. 59 L A* 331 ; 54 C. L. J. 92. 
e (6) (1934) L. R. 61 I. A. 286. 6 Uf 
(7) (1949 74 C.L. J. 508 ; A. a R. (P- C.) 120; 196 L C. 707; 5 
M.L.J.of2. | °° ` 


/ 


1041. 
Naya) 


Raja Velfgoti Sar- ` 
vagna Kumara 
° Krishna Yachendra 
e Bahadur Varu 
v. e 
Raja Rajeswara Rao. 
e e. 





- Sr George Rankin, 


P. C. 


1941, 
MÀ 


Raja VeMgoti Sar- 
vagna Kumara 


j N . 
. * TH CALCUTTA LAW JOURNAL. [Von 75. 
ciation ide ‘have been struck by the skill and caré® with’ which 
thé various questions have „bech elucidated. and by the ability 


with which they have been discussed» But the plaintiffs suit 
must fail. . e $ 
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Their Lordships will humbly advise His Majesty that the appeal 
of the defendant should be allowed, thé appeal of the plaintiffs dis- 
nffssed, the decrees of the Indian C8urts set aside, and thé suit 
dismissed. The plaintiffs must pay the defendant’s costs of -both 
Courts in India amd of these appeals save that the $ must 
pay,to the plaintiffs their costs in the trial Court Of the issue num- 
bered 5 which relates to the paternity of the plaintiffs, with a set-off 
in India in respect of these costs. 


Harold Shephard ; Solicitor for the Appellant. S, 
Barrow, Rogers & Nevill : Solicitors for the Respondent. 


R. C. C. | : < ` , Appeal allowed. 
Tlair:tifs cross-appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice A. S. M. Akram and Mr. Justice ` 
. R.*B. Pal. 


SHEIKH JARU BEPARI 


e E 
è 9. 


Mr. A. G. PETERS AND orHEns.* 
e 


. 
Damages—Claim for money for wrongful act—Actual pecuniary loss , if comes 


info tonsidegation for assessment of damages—Compensation—Indian Con- 
. 
tract Act (IX of 1672) Section 43. 


. 
In" a case for recovery of a sum of money by a party tu jured for the wrong- 
ful act of another, ipe prifciple indicated in section’ 43 of the Indian Contract 


Act cannot have any application. l 
. m" -e 


"s Appeal from Appellate Decree No. 87 of 1939, against the decree of K, : 
B. Sen} Esq., Additional District Judge of Mymensingh, 2nd Court,dated the uth, 
Jine, 1938, reversing that of Babu Benoy Bhusan Sn, Esq., ES Judge, 
Mymensingh, 3rd Court, dated the 9th December, 1937. A 
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The injury. ,complained of need not amount to any actual pefuniary loss, * oye 
which comes into considération only ® help the determination 4 measure 1941, X 


of damages to be awarded ih sach a case. Sheikh Jaru Bepari 
In Bases where elements of fraud, oppression, malice or the like are found ve 

the law does not confine its renfedy to the payment of compensation ‘merely o Mr. A. G. Peters. 

proportional to any pecuniary loss actually suffered by the injured person,” T 

it can grant vindictiye or. exemplary damage by way of punishment of the $ 


wrong doer. 


Appeal by the Plaintiff. 


eme ‘of mbney due under a rgceipt and in the 
altfrnative for dathages. : e 


e w e e. 


The material facts*will appear from the judgment. ee 


Messrs. Sarat aan Janahand Hiran Kumar Roy for the 
Appellant. * 


Messrs. Nirmal Chandra Nandi and Himaja Sankar Majumdar 
for the Respondents. 


~/ 


December, 10. 


The judgment of the Court was as follows : 


This appeal by the plaintiff arises out of a suit for the recovery 
of Rs. 3500 from the defendant No.1 undera receipt dated 7th 
March, 1932, or in me alternative from the defendant No. 2 as 
damages. 





The plaintiff's case shortly stated was : 


That the defendants Nos. 1 as 2 were partner$ in a Jute busi- 
ness. That for constructing some structures in connection with the 
business, they purchased timber from defendant No..3 and for the 
price thereof amounting to Rs. 3700, Defendant No. 1 alone execu- 


ted a receipt in favour of defendant No.43: That. defendants 
Nos. 1 and 2 then fell out with each other "and in order to harass 
defendant No. 1 and teach hima lesson on 21st November, 1932, . 


defendant No. 2 purchased for Rs. 3000 the "receipt ine the ženami 

of the plaintiff (Ext. I) and took from him on,the same day a 
promissory note for Rs. 3000 by way qf seeurity: That subse- 
quently the defendants Nos. 1 and 2 made up. their differences and 

the defendant No. 2 then assigned the promissory note to the e 
defendant Nô. mand the defendant No.1 on the’ strength, of it 
instituted Money Suit No.*r26/35 and secyred a decree against the 
plaintiff for Rs. 35 notwithstanding his contention that no con- 

. sstderation Wae-patd fgr the promissory note ‘and it was executed 
Prasad as security for the receipt purchased in his bewami Ext. I: 

* That defendant No. 2,did not appear in order to contest-the suit ° . 
but onf the contrary colludetl | with © the plaintiff: That the / 
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1941, 
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plaintiff t us suffered loss and injury not being áblejo sue upon 
the Ext. and also being made lfable gh account of the pro- 
missory note in Suit No. 126/35 by the fraudulent conduct of the 
defendants : That consequently the plaintiff instituted the present 

e Suit in September r9$6 for the recovery of the amount due on 
"the basis Qf the Ext. I and in case this “daim was found to be 
barred by limitation for damages to” the extet of the amount 
deed against him in Suit No. 126 of 35. 
The defence inter alia was that the plaintiff was not the 
benamdar of thee defendant No. 2 in respect o Xinh. that. 


o 


* in fact he paid,the consideration money for Ext. I with the 


money borrowed from , defendant No. 2 üpon the hand-note : 
that the suit was barred by limitation and ves judicata: that there 
was no fraud on the part of defendants. In tbe trial eCourt it was 
‘conceded by the plaintiff that the suit was barred by limitation as 
well as by ves judicata so far as defendant No. 1 was concerned but it 


NV was contended that so far as the defendant No. 2 was concerned there 


was no question of limitation in respect of his fraud in connection 
with the decree in Suit No. 126/35 nor was there any bar ‘of res 
judicata as the question of the ženami of the Ext. I and the security 
given by the hand-note ih connectfon therewith were not Televaat to 
that suit having regard to the nature and the “scope of the suit and 
the provisions of section 43 of the Negotiable Instruments Act. 

The trial Couet accepted thesegcontentions and passed a decree 
as against defendant No. 2 only, Üiismissing the claim as against 
defendant No. r. | 

From the decision the defendant No, 2 appealed and the lower 
appellate Coyrt while, agreeing, with the trial Court as regards the 
liability of the defendant No. r, dismissed the claim as against 
defendant No. 2 as well holding that there was no fraud in 
: confection with the Seit No. 126 of 35 in respect of the hand-note. 

The plaintiff thereupon preferred the present appeal. 


It is urged by the learped Advocate on behalf of the appellant 
that the Court of appeal below misapprehended the plaintiffs case 
and that the findings reaprded were insufficient for the disposal 
of the appeal inasmuch as the Court below had,orfitted to. con- 
Sider the: question of the bewami of Ext.I and the Security given 


by the hand-noté which were specifically aped i in Issue No. 3,. 
which ran as follows : . um" =. 


e 
“Did the defendant No. 2 purchase a recelpt from Mona Shaik 


(D. 3)" the ženami of the plaintiff anti take, a hand-note from the** 


plaintiff by way of security ?" mn . X 


: Y 


~ , | | . 
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On this x the Court of first.instance came to the  fonaron Civit- 
tha defendant No. 2 püschased the receipt in the Zesatsi of the 1941. 


plaintiff and that he took the hand-note from the plaintiff by way Sheikh Jasu Bepari 
of security. A finding on this point is essential for the purpose . Mr. AG. Pelers, 
of disposal of this case : but unfortunately, the Court of appeale . — 
below did not adyert fo this matter atall. If defentlant No. 2 . 
purchased the receipt in thee enami of the plaintiff and if ‘ke . x 
hand-note from the plaintiff was taken by defendant No. 2 only 
by ee a the very fact that defendant No. 2 trans- 
ferr is hande to defendant No. 1, thus entitling the latter , 
to have a decree againgt the plaintiff on that hanfl-note, would be 

a fraud which will sustain the claim of the plaintiff for damages 
in the present suit. Further, if this was the real nature of the 
transaction, then it is difficult to see why the plaintiff would think 
of suing the defendant No. r on the strength of the receipt. He 
was a mere Jeramdar and there is nothing on the record to show ~ 
that he had any reason to suspect that defendant No. 2 was thin- 

king of putting him to trouble by transferring the sham hand- 
note to defendant No. r. The learned Additional District Judge 
disposes of the plaintiff's claim on two alternate suppositions. He 
seems to reason that either the plaintiff was a bewamdas in respect 

of the purchase of the receipt or he was the real owner. If a 
benambar, then he had no right to realise the amount due under 

that receipt and therefore by not® realising the hand note he did 

not suffer any loss. Ifthe real purchaser, he should have sued 
defendant No. 1 on this receipt in due time. If he tid not do 
that, he was to blame for it and consequently even if he had 
suffered any loss on this account, that loss w&s caused to him by 

his own fault. The learned Judge failed to see that if the transac 

tion was benami one, the plaintiff suffered any loss not by npn- 
realization of the amount due under the rgceipt, buf a decree 
having been made against him on the sham hand-nose which was a 

part of the same ženami transaction. e m 


As regards the fraud of defendant No. 2, avhich | caused loss 
to the plaintiff, the learned Judge says’ “There is no direct 
evidence to show that the plaintiff i in that suit and Peters collided 
to obtain a decree against Jharu the present plaintiff ............ No 
active contrivance. of {Peters to constitute fraud could be proved 
sant it is signifi@®™|t to wotice that Peters, has left the district long 
ago.” Unfortunately, the learned Additional District Judge filed 
to see that if thé transaction was a enami one, then the very act 
by which Peters placed the sham Band-note inthe hands of defen- 
dant No. 1, thus enabling defendant Noer to get a decree against 
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Ci the plaingiff, “would constitute a, fraud and that Wwe itself will 
1941. ' be dens to sustain the cause of action against Peters. e 
Sheikh Jaru Bepari The learned Advocate apfearing on behalf of the respondent, 


Mee Pale contended that in any case as the decyee against the plaintiff has 
i ——  . not yet been executed, he has suffered no damages and conse- 
. -  quently hisepresent suit for damages is prefhature. We are unable 
. tg,accept this contention. The plaintiff has already been placed 
° under a legal liability: anti damage is not caused toa person only 
s: m by causing actual pecuniary loss tos him. Defendan No. 1 has 
è succeeded in obtaining a decree against het that 
decree can be executed at any moment, and, in our opinion, this is 
sufficient damage caused to him. , We are, therefore, of opinion 

that the present suit is not premature. 

In support of his contention that the suit is [femature, the 
learned Advocate appearing for the respondent relied on Putti 
Naryan Murthi Ayyar v. Mazimuthu Pillai (1), but that was a 

NI case relating toa claim for contribution arising out of joint pro- 
mises. The rulé of law relating to such a claim as indicated from 
the illustrations to section 43 of the Indian Contract Act appears 
to be that when the claimant performs the whole of the joint 
promise, orat least, in excess Of his share of the promise, his 
right to contribution arises. This principle, therefore, cannot 
have any application to cases of the present type where the relief 
claimed is based on the right to . satisfaction for wrongful injury or 
liability suffered by the claimant on account of the act of the 
defendanj. e : 

A claim to contribution arising out of joint promises is nota 
claim against a wrgngdoer. .But the present case is one by a 
party injured by the wrongful act of another. The injury com- 
plained of need not amount to any actual pecuniary loss. The 
pecuniary 4oss comes, into consideration only to help the deter- 
mination of the measure of damages to be awarded in sucha 
case, In cases where the elements of fraud, oppression, malice or 
the like are found, the law does not confine its remedy to the 

* payment of *compensatien merely proportionate to any pecuniary 
loss,actually suffered by the injured person. It gan*grant vindictive 
or exemplary Gamageg by way of punishment to the wrongdoer. 

We accordingly set aside the judgment an decree of the lower 
appellate Court and remit the case for r$ reaginge And disposing 
of the appeal in accordance with law. Costs to abide the result. 

? P. R : Appeal allowed ; Case sent bada 


(1) (1902) I. L. R. 26 Mad, 322., » \ 
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THAKUR PRASAD SAHA AND ANOTHER* 


Hindu Law—Joint family property-Managing member; power of, to aliete— , ° 
Mitakshara, verses 27 to 29, chapter I, section 1—New business, if included— 
Party to $t withholding material document—Onus of proof, 
cn EB of a joint family governed by the Mitakshara can g 
alienate immovable property belonging to the family in case of need and for 
the benefit of the estate. This power is contained in verses 27 to 29 of 


chapter I section 1 of the Mitakshara. The judgment of the Judicial Committee 
in the case of Hysnooman Persaud v. Mst. Babooee (1) was apparently founded 


ee 


on these verses. 


/ 
Benares Bank Limited v. Hari Narain (2); Palaniappa Chetty v. Devasi 
Kamony (3), Sahu Ram v. Bhup Singh (4) referred to. AS 


A new business started by the kartais not within the purview of verses 2 
to 29 of chapter I section 1 of the Mitakshara. 


Benares Bank Limited v. Hari Narain (2) followed. 


Pe Pal, J.: When a new businefs is adopted (as in the present) as a 
‘family business and the minors even after attaining majority continue to 
enjoy the benefit of the same and claim it as their joint business, its require- 
ments will be requirements of the family and will be covered, by the verses 27 to 
29 of chapter I section 1 of the Mitaksh@a. 


When the plaintiff mortgagee relies on admission by Defendants mort- ü 
gagors in their account-books for showing that the money barged by the 
karta was spent for the benefit of the family and the defendants refused to 
produce the account-books, though called fog, on insuffigent grounds : 


Held, that although the onus is on the plaintiff to show that the monies 
raised on the mortgage was spent for running the business of the joint famfly . 
the defendants cannot, by withholding those documests, rely on, the abstract 
doctrine of onus of pro of. e 
Murugesam Pillai v. Manikrasaka (5) relied on. è d 
g . 
Sannyasi Charan Mandal v. Krishnadhan Banerji (6) ; and Benares Bank 


Limited v. Hari Narain (2) referred to. * . . 


* Appeal frome Orjginal Decree No. 193 of 1938 against the decree of 
A. Ahmed,Esq., Special Subordjnate Judge, Assam Vaney Districts at Dibru- 
garh, dated the 26th Fehguary, 1938. e 

(1) (1856) 6,M. I.eA. P3 (423). , 

e To) (1932) L. EED 1. À 500 (308) , 55 C. L. J. 583. | s; 
© (3) C917) L, R. 44 I. AS 147 ; 26 C. L. J 153. 
** (4) (1917) L. R. 441. A.426 ; 26 C. L. J. 1... > ° .* . 
(5) (1917) L. R. 44 I. A. 98 ; 25 C. P, J. 389. : / 
(6) (1922) L. Re 491. A. 108 ; 35 C. L `J. 498. 
` e 
2 


f * ee 
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Civit, Per Pa. : * All the three expresgions, SIANG, Brac gif cccur- 
1941, ring in seas 27to 29 of chapter! sedtion 1 of «the Mitakshara, conveg the 
Ma sense Of necessity. The father's? power of disposal for the *benefit of the 
Budhkaran Chow- E f h d 
khani estate’ or the ‘benefit of the family’ is an extension beyond what is conferre 
e by the verses and is justlf made to suit modern'conditions of life. 
Thak Pr 
= E rosad Saha” Pes Pal Ją: Where family necessity exists, thmt necessity rests upon the 


coparceners as a whole and it is proper to imply a consent of all of them to 
e =,  -tWff act of the one which such, necessity has*demanded, and every one of them 


is bound by the transaction. This rule is not.inconsistent with or an exception 


to the fundamental rule of the Mitakshara. e 

Suraj Bansi Koern; Sheo Proshad Singh (1) referred gm N 
se. "Mr. S. M. “Bose, Mr. Ambika Pada Chowdhury and Bhabesh 
W. Bose for the Appellants. . 


Dr. S. C. Basak, Mr. Sitaram Banerjee and Mr. Prasanta 


B. Gupta for the Respondents. 
C. A. V. 


NS The judgment of the Court was as follows : 
à Nasim Ali, J. :—The facts which are not in dispute in this 
appeal are these :— 


One Sitaram Chowkhani was the karta of a Mitakshara undi- 
‘vided joint Hindu family consistifig of himself and his two sons. 


June, 26. 


This family carried on a business under the name and style of 


“Sitaram Budhkaran" and acquired various properties including 
a tea estate known as Gograjan bea Estate in Dibrugar within the 
province of Assam. Sitaram as Wirta of this joint family was in 
charge ofthe management of the joint family business "Sitaram 
Budhkaran" and other properties belonging to the joint family. 
On September 28, 1926, he borrowed Rs. 25, 00 with interest 
at 1014 per cent, per ‘annum from the plaintiffs on the mortgage 
df the Gograjan Tea Estate. In the mortgage bond (Ex. 1) he 
stated that fhe was thè absolute owner of the said tea garden. The 
due date of payment ‘of the mortgage money was 30th November, 
1927. On the TgthyMarch, 1928, the mortgagor paid Rs. 2,794-12 
towards interest due on the. ‘mortgage debt. On 6th March, 1934, 
the firm “Sitaram *BudhKaran” wrote to the mortgagee a letter 
( Ex. 2 ) stating that they had not been able to make any arrange- 
ment for the payment of the mortgage money. Rs. 2,000 was 
paid as intereste for fhe loan on the sth June, 1934. The 
mortgagor died on the rsth of February 1936. “On 3othogf 
March, 1936, his eldest son defendant No. r ón behalf of the firm 


“Sitaram Budhkaran” signed a memorandum of accounts [Extse, 


(1) (1880) L. R. 6 l A. 8; L. L. R, $ Calc, 148, . 


e. 1 


L . E 
` 
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6, 6 (1) and & KA AN the, liability under thé said mort- Civit, 
gagee»ond fora sum of «Rs. 53,18& up to 3oth of March, 1936, 1941. 
includipg einterest at the stipulated “ate after deduction of al BudhkaraneChow- 
payments made up to thatedate. On the rgt of June, 1936, a khani 


letter (Ex. 3) was written by the firm “Sitaram Budhkaran" tothe "Phakur Prosad Saha. 
mortgagee informing them thats they were trying to procfire money Nasim Alis F 

for paying off the mortgage debt and that if they would succes, A 
they would pay of the amount. On 4th? December, 1936, the 
firm "Sitaragy Dudhkaran" supplied to the mortgagee timber worth 
Rs. re73-3 and WMinamount was credited towards the interest on 
the mortgage debt. Qn December, 23rd, 1936, *the mortgagées 
raised the present suit against the two sons of Sitaram Chowkhani 
(defendants Nos. 1 and 2) and the two sons of defendant No. 1 
(defendants Nds. 3 and 4) for recovery of Rs. 25,000 as principal 
and Rs. 25,020 as interest on the basis of the mortgage bond 
executed in their favour by Sitaram Chowkhani on the 28th ~/ 
September, 1925. 





oe 


The case of the plaintiff mortgagees is that Sitaram Chowkhani 
as karta of the joint family borrowed Rs. 25,000 from them on 
the bond in suit in the interest apd for the benefit of the joint 


family: e 


Defendant No. 2 did not appear. The suit was contested by 
defendant No. 1 on his own behalf and on behalf of his minor 
sons defendants Nos. 3 and 4. eTheir- defence is that Sitaram 
Chowkhani did not borrow the money on the bond in suit in the 
interest or forthe benefit of the joint family as alleged® by the 
plaintiffs. Their case further is that he borrowed the said money 
not as karta of the joint famlly but in his* personal capacity 
for the purchase of a tea estate called Molan Tea Estate ine : 
partnership with two other persons who wese strangers to the 
family. ° 

The trial Judge has found that Sitaram, Chawkhani borrowed 
Rs. 25,000 on the bond in suit as karta of the joint family and 
that the loan was taken in the interest and for the benefit of the e 
joint family, that ¢he mortgage was ratified be defendants Nos. 1 and 
2 and that the plaintiffs were entitled to get Rs. TIT I-9 as interest 
after deducting the amepnt paid towards interest. Me has accor- 
diqg]y passed ea preliminary mortgage decree for Rs. 45,777- 1-9 


with proportionate costs. , 
. 9 


-* Hence this appeal by the defendants. - ° » 
The power of the manager of*a joint family governed by the / 


2 
. * . 
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Civ. Mitakshara Law to alienate irymoyable property Mhonging to the 
. a . .9 9 . 
1941. family is defined in the following verseseof Chapter I section 1 of 
Ó— u 
Budhkaran Chow- the Mitakshara : f . . . 
khani : Mu 1 : 
2n “27. Therefore it is a settled*point, that property in the 


v. . 
Thakur Prosad Sah. paternal or ancestral estate is by birth, (glthough) the father have 
Nasim AH, 9f. independent power in the disposal of* effects other than immovables, 
° ~ Sr indispensable acts eof duty afd for purposes prescribed by 
texts of law, as gifts through affection, support of the family, relief 
from distress, gind so forth; but e is subject ontrol of 
e  hjs sons and the rest, in regard to the imm@able estate, Whether 
se acguired by himself or inherited from hfs father or other pre- 
decessor ; since it is ordained, '"Though itnmovables or bipeds 
have been acquired by a man himself, a gift or sale of them 
should not be made without convening all the sons. They, 
who are yet unbegotten, and they who are still in the womb; 
NG require the means of support, no gift or sale should therefore, be 

made." 








*28. An exception to it follows : 


. 

"Even a single individual may conclude a donation, mortgage or 
sale, of immovable property, during a season of distress, for the sake 
of the family, and especially for pious purposes.” 


“29. The meaning of that text is this: while the:sons and 
grandsons are minors, and ifigapable of giving their consent to 
a gift and the like : or while brothers are so and continue unse- 
paratede €ven one person, who is capable, may conclude a gift, 
hypothecation, or. sale, of immovable property, if a calamity ' 
affecting the whole family require it, or the support of the family 
erender it necessary, or indispensable duties, such as the obsequies 
of the father or the Jike, make it un-avoidable.” 


'The judgment ofthe Judicial Committee in the case of Ziunuman 
Prasad Pandey v. Mussumat Babooee Munraj Koonweree (1) was 
x apparently founded on” these verses [Bevares Bank Ltd. v. Hari’ 
Narain (2)| The expression “in case of need" in this judgment 
may be traced to the words "during a season of distress" in verse 
28 and the expression "for the benefit, of the eState" to the words 
“for the sake of the f&mily'' in the said verse_-(Mulla's Hindu Law, 
oth Edition, 275) In FPalaniappa cip V. Deivasikamon 
Pandara (3) Lord Atkinson said : = _ 


@e 
A 4 (1) (1856) 6 M. I. A. 393 (423). e z . 
\ (2) (1932) L. R. 59 I. A. 300, (308)? » 

(3) (1917) L. R. 44 I. A. 147; 25 C, L, J. 153. 


* » . 
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“No indicon is to be found i ingny of Hen [Huntenan Prasad 
Panday v. Mussamut Babooee “Manraj Koonweree G). Prasunng 
Kumari Dgbya v. Golab Chand Baboo%2). Konwur Doorga Nath 
Roy v. "Ram Chunder Sen (3)a] as to what is, in this connection, 
the precise nature of the things to be included under the desarip- 
tion, “benefit to the esfue"., It is impossible, their «Lordships 
think, to give a precise definition of it applicable to all cases, aad 
they do not attempt to do so. The preser¥ation, however, of the 
estate from e extinction, thee defence against hostile litigation 
affecting ‘it, the proigction of it or portions from Injury or deterio- 
ration by inundation, thgse and such like things would obviously 
benefit. The difficulty is to draw the line as to what are, in this 
connection, to be taken as benefits and what not." : 

In Sahu "Ram Chandra v. Bhup Shingh (4). Lord Shaw 
said : 


“Under the law of the Mitakshara the joint family property 
owned, as stated by all the members of the family as coparceners, 
cannot be the subject of a gift, sale, or mortgage by one copar- 
cener except with the consent express or implied, of all the other 
coparceners. A deed of gift, sale, or mortgage granted by one 
coparcener of hig own aceount of or over the joint family property 
is invalid; the estate is wholly unaffected by it, and its 
entirety stands free of it. The rule of the Mitakshara is clear 
(C. 1. S. x. V. 27) ; even the fathey® "is subject to “the control of 
his sons and the rent in regard to the immovable estate, whether 
acquired by himself or inherited from his father or ‘other pre- 
decessor ; since it is ordained "though immovables or bipeds have 
been acquired by a man himself a giftor sale 6f them “should not 


be made without convening all the sons." x 


“The law of the Mitakshara has, however, egiven to the fatleer 


.in his capacity of manager and head of the family certain powers 


with reference to the joint family property. The" general prin- 
ciple in regard to that matter is that he i$ at liberty to affect or 
to dispose of the joint property in respect of purposes denomjnated 
necessary purpoges. The principle in regard to this is analogous 
to that of the power vested ip the head of a religious endowrhent 
or math, or in his gyardian of an infant ífmily., In all of the 
cases where itean be edtablished that the estate itself that is under 
‘administration demandgd, or the ‘amily ' ‘interests justified, the 


* (1) (1856) 6 M. I. A. 393, (423). 6 ° 


(2) (1874) L. R. 2 1, A. 145. e (3) (1877) L. R. 41. A. 52. 
(4) (1917) L: R. 44 I. A. 126. ` 
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expenditure hen. those cabled to the estate ar&@bound by the 

transaction. Itis not accurate’ to descsibe this as either éncon- 

sistent with or in exception *to the fundamental rule of, the Mitak- 

shara. For where estate or family necessity exists, that necessity 

resis upon the coparceners as a whole, and it is proper to imply 

a consenteof all of them to that act of the®°one which such necessity 
s demanded”, 

The answer to the dhestion as i6 whether the alienation by the 
Karta of the joint family was “for the sake of the family or “for 
the benefit of the estate” or “for family interestz} -would depend on 
tlfe facts of each particular case. 

Exhibits 2, 6, 6 (1), 6 (b) and Ex. 3 Hoy that the mortgagor 
and after his death defendant No.1 treated on the debt as the 
debt of their joint family business “Sitaram Bodhkar&n". 

This joint family business however was not an ancestral busi- 
ness of Sitaram. It was stated by him while his eldest son (defen- 
dant No. r ) was a mere boy. Atthe time of the mortgage defen- 
dant No. 1 was 24 years old and defendant No. 2 was 16 years 
old. A new business is not within the purview of verses 27 to 
29 of Chapter I of the Mitakshara [ Beneras Bank Ltd. v. Hari 
Narayan (1) ]. . ° 

In their plaint the mortgagees simply titel that the loan was 
taken in the interest and for the benefit of the joint family. How 
the loan benefited the joint family was, not stated in the plaint, 


Thé defendants in their written "statement denied the allegation of `’ 


the plaintiffs that the loan was taken in the interest and for the 
benefit of the joint family. ' 
The iseues in the suit weze settled on the 18th March, 1937. 


On the 9th November, 1937, the plaintiffs summoned the defen- : 


"dants to produce in Court all the account books of the firm "Sita- 
ram Bodbkaran" fróm I923 to 1937 and the cash book of the 
mortgaged Tea Estate. On igth November, 1937, the defendant 
No. 1 filed an applicatipn before the trial Judge Stating that some 
of the account books were once removed from their shop by 
his father te his county home in Rajputana in connection with 
a claim against one Dedraj Ramballav. On "oth November, 
1937, the plaintiffs filed an application before. the trial Judge 
stating inter Mia that the account boolg? of the joint family 
concern “Sitaram Bodhkaran" would show Is: ‘amount ofthe 
mortgage bond was taken for the purposes and benefit of the joint 
» family, that the defendants were is possession of‘ these accoutrt 


(1) (1932) L. R. 59 I. A, 300 (308) ; $58 C. L. J. 583. « 


*. 
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books and tha? were withholding then on flimsy excuses. On 22nd. Ci, 
_ January, 1938, the plaintiffs again applied to the trial Judge for 1941. 6 

an order*upon the defendants to produce the account books before Bu nah Chow- 
the hearing of this suit for their Inspection. On 24th January, 6 , Khani 
1938, the trial Judge ordered the defendants to produce the docu- 
ments in Court for "inspection of the plaintiffs. The defendants. „ =. 
however did not-produce these documents. e ec Mind F. 
The hearigg of the suit commenced on the 4th of February, EE 
1938. On that date plaintiff No. 1 Thakur Prasad “Shah gave his 
evidence. In his examination in chief he said: `» d 

- “The loan was taken to spend in the garden and on timber 
business and on their shop business." f 

In cross-examination he stated : 

"I did not ask for account from them to show how the money 
was spent by them nor.did I look into their account. Sitaram 
and Bodhkaran (defendant No. 1) both said that they were spend- 
ing the money in the garden,” : 





v. è 
Thakur Prosad Saha. 
. 





e  Bodhram gave his evidence on the 8th F ebruaty. In his evidence 

he did not deny the statement of the plaintiff No. 7 that he told him 
that the money raised was,being spent for the garden. He, however, 

in his evidence stated that the money raised by the mortgage was 
notspenton the tea garden. In his cross-examinatign , defendant 
No. 1 admitted that the expenses ingtirred on the tea garden were 
entered in the books of their joint family business “Sitaram 
Bodhkaran” and that that business was still a running bifiness., 
P. W. 4 who was admittedly the manager of the Gogarjan Tea 
Estate from 1925 to 1629 in his evidente said tat all money for 
the garden (Gogarjan Tea Estate) was taken from Sitaram Bodh- e 
karan firm. There cannot be any doubt, therefore, that the moneye 
‘spent for running the mortgaged tea garden was supplied from the 
joint family firm Sitaram Bodhkaran and was entered in'the account 
books of this firm. is : 

It can be reasonably inferred from Exte. 2, 6 and 3 that fhe 
sum of Rs. 25,000 which was borrowed by Sitaram was entered 
in the account books ef the firm Sitaram Bodhkaran. Defendant 
No. 1 in his evidence stated. thàt money required for, running the 
mortgaged tea garden, due year 1926 was obtained from his 
couste» This eviderit shbws that in 1926 they had not sufficient 
money for running the tea "garden. The several applications filed 
by tfe plaintiff before the hearin of the suit clearly show that 
the defendants had sufficient notice of the plaintiffs case that the 
loan was spent for running the mortgaged fea garden, Apparently 


ry . e . Š 
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_ the plaintiffs called for the cash book of the mortgafed tea garden 
1941. “and the account books qf the firm Sitaram Bodbkaran i$ show 
e Naw 

Budhkaran Chow- the amount of money which was spent after the mortgagé for running 
khani `s the tea garden and also to show the "soufce from which that money 
e Thakur Prosad Saha, came. ¿The defendants in their written statement said that the 
4money raised on the mortgage was spent for purchasing another 
tea garden, namely, Mullen Tea “Estate. The defendant No. 1 in 
his evidence, however, simply stated that his father purchased the 
„Mullen Tea state jointly with ° Surajmal and Hunuman Bux. 
He, however, did not say that the mortgag/money was spent by 
his father for purchasing the Mullen Tea "Estate. In his evidence 
defendant No. 1 said that in 1926 the expenses for running the 
mortgaged tea estate were met by loan from his gousins and that | 
the money raised on the mortgage bond in suit was not spent for 
- the mortgaged'garden. The best evidence to substantiate these 
statements of the defendant No. r are the account books called 
for by the plaintiffs from the defendants. Sitaram is dead. It 
has been already, stated that Bodhkaran did not deny the state- 
ment of plaintiff No. 1 that he told him that the money was speht 
forthe garden. In order to show that the admission, by Sitaram 
and Bodhkaran to plaintiff No. 1 that te money was being spent 
for running the garden was true plaintiffs called: for the account 
‘books from *the defendants. , The defendants, however, refused to 
produce the account books On flimsy grounds. The onus is no 
doubt pn the plaintiffs to show that the money raised on the 
mortgage was spent for running the garden. In Murugesam 

Pillai ve Manikavasaka Pandara (1), Lord Shaw said : 
“A practice has grown up in Indian procedure of those in posses- 
` sion of important documents or information lying by, trusting to 
* the abstract doctrine of the onus of proof, and failing accordingly, 
to furnish to the'Courts the best material for its decision. With 
regard to third parties, this may be right enough—they have no 
responsibility for the conduct of the suit; but with regard to the 
Parties éo the” suit d is, in their Lordships' opinion, an inversion 
, of sound practice for those desiring to rely upon a certain state 
“of facts to withhold from the Caurt the written evidence in their 
possession® which would throw light n the proposition. The 
present is a good instance of this badjpragticee It is proyed in 
the case by the first witness that “the, math has regular fair day- 
*bboks; they are not now before the Court; ledgers arg also 
maintained in the math". ‘hese ledgers and day-books were in the 


(1) (1917) L. R. 44 I. A. &. 
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` à 
possession of ee defendants Or those of them who wére setae of Civir, 
the inetitution and they Were not but in evidence. The proposi- 1941, 
tion that these defendants challenged" Was that the expenses in- ^ pughkaran €how- 
curred had been incurred for the math and veie necessary for khani 


its purposes. The best assistance to a Court of justice wotild Thakur Prosad Saha. 
have been a scrutiny of these documents, and their Lordships Nasim Ali, 5, 
feel free to conclude that if they had been, by -their entries co#-.  , —- ° 
firmatory of the defendants view the defendants would have 
brought thenf into Court." ° 

The observation qf Lord Shaw apply to the facts in the pre « 
sent case. ` 

The plaintiff No. rein his evidence said that both Sian and 
.defendant No.1 told him that the mortgage money was being 
spent by them for the tea garden. It was open to the defendants 
to show that this statement.of plaintiff No. 1 was false by the pro- 
duction of the account books called for by the plaintiffs. They, 
however, did not do so. We have, therefore, no hesitation in 
believing the statement of the plaintiff No. r that Sitaram and 
*defendant No. r admitted that the money borrowed was being 
spent for the garden. From the withholding of the account books 
called for by the plaintif&s it would not be unreasonable to pre- 
sume that if the account books had been produced that would 
have shown that the entire account raised by the mortgage was 
spent for running the.tea garden. $n view of the facts and cir- 
cumstances of this case we are of opinion that the money raised 
with mortgage in suit was spent for running the mortfaged tea 
garden. . i 

This tea garden is admittedly a *joint fanfsly property. The 
evidence of defendant No. r is that at the time of the mortgage, 
tea was being grown over 6o to 7o acres of land in this garden 
and that 5oo to 550 maunds of tea were used t be manffactured 
in the garden factory. To maintain the garden ande factory evi- 
dently money was necessary. Money being not available for 
maintaining the garden which was a sourcesof ingome to the joint 
family Sitaram had to ‘borrow money frofn the plaintiffs. We 
therefore hold that imterests of the joint family justified the expen- 
diture of the money raised by loan on the. mortgage bond ina 
suit and that all the niémbers of the joint family are bound by 
" this Transaction. * The shi Judge was therefore right in decreeing» 
the suit. f M 

“In the decree passed by the tfial Judge there- isa direction that ,” 
if the money realised ‘by the sale of Qe mortgaged property be 
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not sufficient for payment of the „decretal amount gigintiff shall be 
at liberty to apply for a persona’ decree against the defendaats for 
the balance. The learned'Advocate appearing for the Waintiff Tes- 
pondents conceded,that the defendants were not personally liable 
forthe mortgaged money and that the trial Judge.was wrong in 
passing a*personal decree against the défendants for the balance. 
Phe personal decree against the defendants is therefore set 
aside. Subject to this modification the decree of the trial 
Judge is affirmed and the appead is dismissed‘ with “costs to 
the plaintiff respondents. Hearing fee is y assessed at 5 gold 
Mohurs. ° Pj 

Pal, J. :—I agree that this appeal shoujd be dismissed and I 
respectfully concur in the views of the law and of the fact taken 
by my learned brother. I would only add a few wofds. 

Property is not an institution having a fixed form constantly 
remaining the same. In reality it has assumed the most diverse 
forms and is still susceptible of great and unforeseen modi- 
fication. 

What is the best form of property at any given moment we cane 
only learn from the study of man’s nature, of his wants and senti- 
ments and the ordinary consequences of hjs acts. . 

In the Sanskrit language, in which etymologies often disclose 
a complete philosophy, the words for ‘property’ and ‘ownership’ 
are “gand nating and these infolve a certain relation between per- 
sons and things. : 

It wil? serve no useful purpose to examine how far the Smriti 
texts relied oh by Vijnaneshwara support the propositions laid 
down by fim. As*was pointed out by the Judicial Committee in 
o Collector of Madura v. Moottoo Ramlinga (1) the duty of a Judge 
” while administering Hindu Law “is not so much to inquire whether 
a disputfd doctring is fairly deducible from the earliest authorities 
(Smritis), ase to. ascertain whether it has been received by the 
particular school*which governs the district with which he has to 
deal, and has there keen sanctioned by usage. For under the 
Hindu system of law, elear proof of usage will outweigh the written 
text of the law". The commentators, while prefe8sing to interpret 
the law laid down ein. the Smrilis, ‘feally expounded the customs 
and usages which they found prevailing M the locality. This is 
«why their interpretations have been acceyted ts authoritative td 
it js no longer permissible to go beyond such interpretations of the 


(1), (1868) 12 M. I. A. 397 (4355430). ‘ 
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The Smusj texts seem to relqr to an age when” property was Civit 
stilleprimarily and essbatially a$group affairj--In its origin, its 1941. 
force, J itsecontinuance as property, . it Was still chiefly an exercise of ~ Budhkaran Chow- 
group-energy. . "enl 

The operation of a group function GONE the attachment of Thakur Prosad Saha, 
the members is perhaps the most primary.aspect.of property which Pag. e 
we can distinguish. It is .an, attribute of self conscious persons Te 

. 


to desire objective possessions in exclusiorf of all others possessing. 

Guarantee *of this desire te a decree, and in certain forms, in 
enforcing as property certain claims to possession; isa part of the 

price which the group pay for its continuance as a group. A 

When the family, becomes ‘certain and. establishes itself its mem- 
bers take to the cultivation of land and later makes the beginning of 
ownership, which appears as, a collection of means suitable to the 
preservation and development of that collective body. Owner- 
ship in a family undergoes modification according. to the nature 
and purpose of the family itself, which is an interpretation of 
persons, a communion of sentiments, affections, ideas and. wills. 
A sort of.co-ownership is bound to arise in these circumstances. 
The sons, participators in the community, did not acquire upon the 
death of the father a nqw right but merely obtained greater freedom 
in the administration of the goods. 

In the family there are superiors and inferiors. The inequa- 
lity does not render co-ownership “impossible, but “only makes the 
different members enjoy an unegual property right. 

To the father, that is to the head, belongs the decisiog of what 
are necessary or useful expenses of the family accótding to the norm 
of a wise control. . ©, . i 

Vijnaneshwara bases ‘property’ on popular recognition and 
advocates what is known as — as distinguished from voted. 
According to him everyone ought to have property as it 9s necessary 

“ for his support. é 

For every man property is a conditien of his existence and 
development. It is based on the acfual nature of man, and 
should therefore be regarded as an origimal, absolufe right which * 
is not the result of any outward act, such as occüpation, labour 
or contract. . The right Springing directly from human nature, 
the title of being a hn is sufficient to confer a right of property. 
.Vifiameshwata omly Ismits his theory toa son anda grandson gnd 

« confines it within the Compass of a family. 
* The right of property includes the condition and means fer 
the acquisition, yetention and Pinoy nem of property and come 
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prises at “the «same time the juridical actions givengo the proper 
person for the exercise of ownersltip: E ~ o 

After explaining how ‘property’ is basęd on popular recognition 
( cite AFIA i) Vijnaneshwara procgeds to examine whether 
property arises from birth or from the death of the prior owner. 
His conclusion is that property in ihe. patefnal (takaran) and grand- 
paternal êdelatz) estates is by bigth : CARAT eee 5 G3] aa 
Fe . | ; 

Even then ‘the father has independent power in the disposal of 
effects other than” immovables for indispensable acts of duty and 
for purposes preseribed by texts of law, as gits through affection, 
support of family, relief from distress and so forth : 

“su Pig wie qf enap 
Ramie zie hears Sio fien T 

After propounding the proposition that property arises from 
birth ‘in the paternal as well as in the grand-paternal estates, 
Vijnaneshwara proceeds to explain to what extent, in spite of such 
co-ownership in sons and grandsons, the property may be disposed 
of by the father,—father, not as guardian of his sons, but asa 
co-owner. i M 

The co-owner has the duty and, therefore, the power to employ 
his wealth to satisfy individual needs and especially his own needs,’ 
and to employ his wealth for the development of his ‘physical, 
intellectual and moral forces. p | 

The co-owner kas the duty and, therefore, the power to employ 
the propeXy*to the satisfaction of the needs of the family. But 
he is subject to the control of his sons and the rest in regard to 
immovable estate, whether acquited by himself or inherited from his 
father or other predecessor. 


* — xig v ao, Pale 5 gali NIR | 
alan, PAT waht To | 
OBA TOTAL « visas A 5 IFR | 
a Slot aaao ab eS Tafel | 
* dé confsotorie A wine 4 5 RaR Pa Tati | 
Since it is otdained “Though immovables or bipêds have been 
acquired by a man himgelf, a gift or salé of them should not be 
made without convening all the sons. They ‘Who are born, and 
they who are yet unbegotten and they who afe stt in the woh,” 


require the means of support, no gift or gale should, therefore, ' 
eo 


be made”, 


wm 


x s e ` " 
r 
Š . . ` zt 
Vor. 751 * mien COURT. zd ps n 11 
| f . ‘ 
An exceg#ion to it follows ;—4 pede 
° amie Baa Sota C ; im A 
. ° . P d B Ow- 
spese stes tici 5 foe: efe | bm 


: "me . A v. 
“Even a single individual may conclude a donation, mortgage OF » Thakur Prosad Saha. 
sale of immovable property during a season of distress, for the sake 
of family and especially for pipus purposes”. i 


saé 
The meaning of the text'is this :— ° | j 
eene Nuus che 5 San seme, ate wl? 
wiley ARA, TEPA SAT v ST Aha 
5 iga etam MAARTI, TA sme SONGS | 


While the sons and grandsons are minors and incapable of 
giving their consent to a gift and the like, or while brothers are 
so and continue unseparated, even one person who is capable, may 
conclude a gift, hypothecation or sale of immovable property, if 
a calamity affecting the whole family require it, or the support 
of the family render it necessary or indispensable duties such as the 
obsequies of the father or the like, make it unavoidable. 


Xe: NEIDR 
afset Reek a afet aka vd: d, 
aii Hea noaa efe | 


“Separated kinsmen, as those who are unseparated, are equal 
in respect of immovables ; for one has not power over the whole, to 
make a gift, sale or mortgage". e D . 


wiry fqecex am Wale FT 
«auis eRe] eq AS ° 


: * 
This passage from Manu must bé interpreted: “Among mm 
unseparated kinsmen, the consent of all is éndispensably requisite, 


because no one is fully empowered to make an alienation, since the x 
. 


estate is in common" : . à . 4 
* Reta veas ROS qve aio. 
qj a Lak aaa e 
ut among separated kindred, the consent of all tends to the 


facility of the transaction by obviating any future doubt, whether 
they be serparate or uniteq”. | .. 
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Cons “it is not reqtfired, on account of, any want of sufficidfft power in a 
194. single owner",  - i 7 | ^ 
Budhlgran Chow- xa RSSA asia Ts 
ant e 
UTE Fiora Rt Ular | 
Thakur Prosad Sahas oo fhe transaction is consequently valid even without the consent 
" e . 
* Pal, F, of separated kinsmen. . c 
— e 
" a». °> ait . ° 
"EE" TAAT ma 5 ^ F 


festino apie spats GAS | 


1n the text which expresses “Land passes Sy six formalities by 
consent of townsman, of kinsman, of neighbous and of heirs, and 
N by gift.of gold and of water", 


^ saft aaaf: | 


--— f 


afore ce ws giaa Rore: Bo yit aeieea] | 


a a 
~ CPR fast aia fel asia] fale | 
consent of townsmen is'required for the publicity of the transac- 
tion since it is provided that "Acceptance of a gift, especial of 


land, should be public," but the econtract is not invalid without ` 


their consent. The approbation of neighbeurs serves to obviate 
any dispute concerning the boundary. The use of the consent of 
. kinsmen and of heirs has been explained. 
M e 
tfaa PISE 5 TAAT aah 
, o FOR SHI fioa Ala gera quias | 

“In respect of the right by birth, of the estate paternal or ances- 
tral, we shalb mentign a distinction under a subsequent text. 
(section 53). 

* Vijnaneshwara Says that ‘although property arises by. birth in 
paternal as well as in .Srand-paternal estate, there is a distinctive 
peculiarity in degling with them. The peculiarity referred to is 
explained by him latet on ahile commenting on the sloka— 

&— X6 fiee fae aon ai 
wa DIK TPR Wary fte jas t5 afz "Le 

“For the ownership of father and son f$. the same in land which 
was acquired by the grandfather, or ina cofdy or in Chattels 
(which belong to him). MERE PTT ed 

> | He says :— ; f : 
. -o Poia Asas Raif aay wa ff^ 5 wu. eire 
afs eal Reite 1" ^ c 
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In such *property, which wagacquired by the paternal grand- 
fath¢ét, through acceptance of diits or by consequent or other 
means. (f$ commerce, agriculture or service) the ownership of 
father and son is notorious : and thereforeepartition does take 
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place: 


fs rats cempe aka n a Prefet fawica «ift Pryt- 
EUM - 

For, or because, the right is equal or aie: therefore partition is 
notrestricted to be made Dy the father's choice ;.nor has hea 
double share. \ . 


eee 


So likewise the sadon tias a right of’ piolbitiani if bis- unse- 
parated father,s making a donation, or a sale, of effects inherited 
from the grandfather : 


falfe g a Madia Be. vtae SASS FÉT | 
but he has no right of interference, if the effects were acquired by 
the father. On the contrary, he must acquiesce, because he is 
dependant. 


adife tafar trotte 5 aby gaf aata etf tafar Prota- 
gme fips Akia Pal Aga NS WO Hal 
aga: «gl | 

4 e z 

Consequently: the difference ig® this : although he has a right 
by birth in his father's and his grandfather's property, still, since 
he is depéndant on his father in regard to the paternat estate and 
since the father has a predominant interest as it was acquired by 
himself, the son must acquiesce in the father’s *disposal* of. his own 
acquired property. e 

trot | Tis abus MAA Shs . . 
facwtfaetetrdfe fant | t, 

but since both have indiscriminately a right uf the grandfather’s 
estate, the son has a power of interdiction, (f the AREE be dissipat- 
ing the property). . d 

The propositiéns of law as propounded by Vijnaneshwara 
through the above texts seem to be the following :— 

1. Itis certain that property in the paternal (f+) as well 
gas grant=petertial ( Ds: ) estate arises by birth : . 
| 2. Although property arises by birth in paternal as well gsin 
grand-paternal estate, there ifthe following distinctive peculiarity” 
in them. ° 
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diia (a) In idu to properly derived frgm the gnd- father, the 

1941, ào Tather's right of alienation ig restrained By the co- equal co- Owner- 
Budħkaran Chow- ship of the son. e $5 

khani 


= : (b) In regard t&'the properties atquired by the father himself 
. Thakur ProsadeSalfh, the son has no right to object to the fagher’s alienation but must 


“Pal, 9. ` acquiesce " therein ; E ° 
—w- -œ (i) although he hasa right by*birth in his father’s as well in 
s s grand father’s property, still, since he is dependant on his father 


in'regard to tha paternal estate and since the father has a predomi- 
e nant interest as it was acquired by himself thg son must acquiesce 


me in the father’s disposal of his own acquired roperty ; ; 


N - (ii) but since both have indiscriminately “a right in the grand- 
N "father's estate, theson has power of interdiction jf the father. be 
dissipating the property. 

From the above, two propositions of law seem to follow, viz., 

_ that the fathers power of alienation without the concurrence of 
the son is absolutely unrestrained in respect of his self-acqüired 
property and is absolutely restrained in respect of the grand- 
paternal properties. 

Both the propositions, however, would require some qualifica- 

- tion, first, with regard to self-acquired #:mdvadies and, secondly, 
with regard to grand-paternal sovadles. 

(a) As regards the self-acquired immovable there is some 
apparent conflict in the rules giwen in the Mitakshara: According 
to chapter 1. section V, 10, since the father hasa predominant 
interesfas it was acquired by himself the son must acquiesce ‘in 
the fathers disposal of his own selfacquired property. This is 
quite general and does not make any distinction as to immovables. 
: i * According to chapter I, section 1, 27, however, the father is sub- 

ject to the control eof his sons in regard to the immovable estate 

T —— though acquired by'himself : This conflict is reconciled by rea- 
ding the general yile as subject to the special rule regarding im- 

` movables. Thus father’s absolute power of alienation in bis self- 
acquisition, is limited. fo properties other than immovables. As 
regards immovables his power is restricted. ` 

' "This is what- seems to have been, the view of Vijnaneshwara. 
But the rule has beefi understood in a different way by our Courts 
“of law and it is now settled law that the father has unrestrained 
power in respect of his selfacquisitions, both ‘movable "iff immot- 
" " ^ able ao Valwant Singh v. Rani Kishori (1). The passage, Ån 

° - the Mitakshara prohibiting the ,aliénatioit of his self- Beau im- 


(1) (1898) L. R. 251. A. 54 5, 
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movable proporty by the father „Without the uc of 'the sons vits 
has peen construed as laying idown a rule founded merely 1941, 
on moral and religious consideratioms, carrying with it no legal Budhkarag Chow- 
obligafion. khani 
Again while making his own deductions from the text : . el hakur Prosad Saha. 
«celorum aps MAKA | ° Pay. € 
spetta Tini Retas | A ° 
Vijnaneshwara is not expounding the position of a guardianof | 
an infant owner or of a meré manager. 'He is digcussing the right 
of disposal of a cgowner as such. Whatever be the practical e 
value of the distinctioM, he was thinking here of thé power of dispo- Do — 
sal of à co-owner and not of a manager or guardian of an infant. / 
After propounding the proposition that property arises from Wi 


birth in'the"paternal.as well as in the grand-paternal estates, 
Vijnaneswara proceeds to explain to what extent, in spite of such 
co-ownership in sons and grandsons, the property may be disposed 4 
of by the father,—father, not as guardian of his son, butas a * 
co-owner. 
Our Courts of law, however, have developed a different set 
of propositions. But even if sucha proposition be not in strict 
accordance with the Mitekshara view it must be taken to be the 
settled law: communis error facit legem. 
While examining the decided cases on the point three things must 
be kept distinct :— bs 
1. The power of the father 
(a) as mere manager or guardian =e 
(b) as co-owner of the joint property. 
2. The power of the father M E 
(a) to make a ‘binding loan e 
(b) to dispose of the joint property for the loan. . 
3. The validating occasion. A . i ~—- 
(a) for loan HAE 
(b) for disposal of the joint property. °. ps: 
As regards the power of the father as the manager of jhe in- 
fant's share or 25 his guardian neither the Smriti texts nor the 
commentaries will’ be of much assistance. The Hindu Rishis 
made it a duty of the King to look after thesinfantg properties and 
consequently the legal position, in this respect must be determined 
pith Neefe to, the. principles of justice, equity and goód 
konscience. .. 
As regards the guardtanshig of an infant, the Hindu law vespa it . 


in the King as parens patriae, A . 
e. 
e à 
. e x - P . 
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QUE e : 
Cm, AN i to Manu : ‘ " 
1941. z qanita gR Satata . 
Bid Glow: Tas a vis aigeal Tapis; te 
Y. A e` Manu VIII. 27. 
Thakur Prosad Şah. “According to dignis — 
uo : ITR TIRRI alise — 
`e e Goutama X, 48. 
. -œ Vasistha says : 


ael qatet Atte p S vm 
; * The King might entrust others with the iyfíints' affairs : 
N According to Narada, of the persons gompetent to be the 
guardian, father is the fittest : 


` sanf Poker Iaeiae 
4 aska NGGI atol weta v spei: 1 
. The father has the first claim ; after him comes the mother, 


and then comes the elder brother. His power as such guardian 
will be determined by the king and will extend to whatever may 
be deemed justly required for the benefit of the infant. 

The power of the father as *co-owner and as the managing co- 
owner is determined by the commentaries. The Mitakshara in 
chapter I, paragraphs 27 to 29, makes provisions in this respect. 
An examinatidn of the decided cases will, however, disclose .that 
these verses have been taken to” contain the rules regarding the 
power gf,the father as manager of the estate or as guardian of 
the infant, 

The power of the father or, grand-father to make a binding iom 
is now settled by the decision of the Judicial Committee in Brij 

: ° Narain v. Magla Prosad (1) His power of disposal of the 
property,in satisfaction of or for the purpose of securing the loan 


DONUM taken by him is, however, not co-extensive with the power of making 
" a binding loan. ‘She power of disposal of the family property is. 
limited to certain specified occasions, specifed in Mitakshara, 
e — chapler I, section'z, verses 28 and 29. 
from the above it is clear thatthe validating occasion fora 
loan made by the father is much widere than that for creating a right 
„în vem in respeét of the joint-family property» + 
. In Hunooman Persaud Pandey vy. Mussumat BALLE aprire? 
Koonwaree (2) the Rt.  Hon'ble Knight Bruce, L. Jy 
° «observed — | é c "E oa 
° * (1) (1923) L. R. 511. A. 129. ° 
2) (1856) 6 M. 1. A. 
N N (2) (1850) 393 (423€ 
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The poser of the Manager for an infant heir to charge an eas 
estate not his own, is, “under the? Hindu law, a limited and quali- 1941. 


fied power. It can only be exercised rightly ina case of need, Budhkarap Chow- 
or for the benefit of the.estate. But whege, in the particular ae 
instance, the charge is one that a prudent owner would make, in Jhakur Prosad Saha. 
order to benefit the estafe, the Jona fide lender is not Affected by ` Pal, 9 4 e 
the precedent mismanagement of the estate. The actual prestur Sa ag 

on the estate, the danger to be averted, or the benefit to be 
conferred «pon it, in the particular instance, is the thing to be 
regarded. But, of course, if that danger arises or has arisen from ¢ 

any misconduct to Nich the lender is or has “been a party, he 

cannot: take advantage of his own wrong, to support a charge in / 
his own favour against the heir, grounded on a necessity which PA 
his wrong haf helped to cause, therefore, the lender in this case, 

unless he is shown to have acted mala fide, will not be affected, 

though it be shown that, with better management, the estate might Ld 
"have been kept free from debt. Their Lordships think that the : 
“lender is bound to inquire into the necessities for the loan, and 

‘to satisfy himself as well as he can, with reference to the parties 

with whom he is dealing, that the Manager is acting in the parti- 
cular*instance for the benefit of the estate. But they think that 

ifhe does so inquire, and acts honestly, the real existence of an 

alleged sufficient and reasonably credited necessity is not a condi- 

‘tion precedent to the validity df his charge, and they do not 

-think that, under such circumstances; he is bound to see to the 

application of the money. It is obvious that money to *be secured 

' on any estate is likely.to: be obtained on easier terms than 

a loan which rests on mere personal*security, “and that, therefore, 

the mere creation of a charge securing a proper debt cannot bg 

viewed as improvident management; the purposes for which a 

loan is wanted are often future, as respects the actual aplication, — 9 
'and a lender can rarely have, unless he enters on the management, 
the means of controlling and rightly directing the actual applica- 
tion. Their Lordships do not think that a dona fide creditor 
-should suffer when he has acted honestly arl with due" caution, but 
is himself deceited" " . 


It should be remembered that in this case their e Lordships. were 
considering—(1) the binding effect of a mortgage bond executed 
by thesNfee in the character of guardian of the infant, (2) 
the binding nature of certain debts, antecendent to the bond. e 


As regards the binding character of a debt .as Such, the text in 
the Mitakshara has no direct bearing. N Š / 
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yas As PA bond the Ranee was not a co-owner Qr co-parcener < 
1941. with the infant ; consequently, strictly speaking, "ihe tenis of 
Budhkaran Chow- the Mitakshara in chapter I,*section r, did not apply to „this case 
Khani and their Lordships did not refer tq these texts. It ha$, how- 
Thakur Prosad Saha ever been observed by tlie Judicial Committee in the Benares | 
. Bank v. Barinarain and others (x) that thé Judgment in Hunooman 


Pal, F. 
ee Persaud’s case (2) was founded apparently on thése verses. 


Inthe Benares Bah Ltd. v. Harinarain ard others (1), the 
* © Rr Hon'ble Sir Dinshah Mulla in delivering the judgment of the 
; ` Judicial Committee observed : 
° “Next it wase argued that a business stapled by the father as 
N manager, even if new, must be regarded,as ancestral. Their 
Lordships do notagree. Itis in direct opposition to the ruling 
N ofthe Board in Sanyasi Charan Mandal v. Krishaadhan Banerji 
(3). The judgment in that case proceeded on the broad ground 
` that the manager of a joint family has no power to impose upon 
. “a minor member of the family the risk and liability of a new 
business started by him. That, no doubt, wasa Dayabhaga case, 
but there is no distinction in principle on this subject between 
a case under the Dayabhaga and | one under the Mitakshara. The 
power: of the manager of a joint family governed by theeMita- 
ksbara law to alienate immovable property belonging to the 
family is defined in verses 27 to 29, chapter I of the Mitakshara. 
The judgment" of the Boarde in Hunooman Persaud Pandey v. 
Mt. Munraj Koonwaree (2), relied on "by the bank, was founded 
apparenglye on those verses. A new business, their Lordships 
think, is not within the purview of those verses. It does not make. 
any difference that the manager starting the new business is the 
“father. Their Lordships find. that ‘the balance of authority in 
“India i is in accordance with this view” 
It may be pointed out that these Pn were made while 
considering the validity or otherwise of a mortgage, a part ofthe. 
T consideration for fhis peing an item of loan for a new business 
(theka business) started by the father. The minor members who 
* - are minors iso at the date of the mortgage contested the claim. 
The necessity created by the new business was, considered as not 
a necessity contemplated by the vefses. The question whether 
a father can staft a fresh business or not, of *fourse, is not covered 


hy any text. In PURSE Charan’s case o theid gedas 1 





"E a (t):68932) L. R. $91. A. 300 (303). : . « 
, - (2) (1856) 6 M. I. A. 393 (423). : i 
(3) (1922) L. R. 49I. A, au 2 
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the udiciaf  Committeg. had bere them the question how fara fatis 
co-parcener can bind an infant by stagting a new business. But in 1941, 
neithe? case it has been decided what will be the position if the ^ Budhkaran Chow- 
business be adopted (as in'the present) as @ family business and , c Het 
the minors even after eattai | ning majority continue tq enjoy the Thakur Prosad Saha 
benefit of the sam® and claim itas their joint business. In my Pal, 7.6 
judgment in such a case its requirements will be requirements of thé 
family and yill be covered by the verses. LC 

In Niamat Rai v. Dindayal (1) Sir John Walli¢ observed :— 

“Where theré isa joint family business the manager, as already * 
pointed out, has authority to ‘raise money not only for the pay- P edad 
ment of debt, but alSo for the purpose of carrying on the business. 
The learned Judges of the High Court were of opinion that, as , 
in this case the business had recently resulted in loss, the mana- 
ging member was not justified in, putting more money into it, " 


and that in any case he should have raised money by mortgage r 
instead of by sale. As regards the latter question, itis not clear 
that borrowing, probably at a high rate of interest, would have 
been more beneficial than sale. In any case this wasa question 
for the manager to decide. ItWas actually a question for the 
manager whether it would be better to raise more money or to 
close down the business and it would, in their Lordships’ opinion, 
be unreasonable to require a lendeg or purchaser to go into questions 
of this kind, as to which he woul@ rarely be in a position to form a 
sound opinion." arg 
Vijnaneshwaia explains the words : : 
“abala, gêmi and ff” thus SaNaT AAN, 
citm 5 cwm a.a watface, akee wt y EL 
aapt A, (2) SAT 5, (3), emm STAD fagia, 
aas aaea Raa KERA we slo" o . 
The expression $P4l«( explained by Vijfianeshwara as &% ( 359) 
clad i.e. as required for maintaining tMe family, hgs somewhat 
beeri extended by judicial interpretation so as to include the cases 
of “benefit of the éstate” or "benefit of the family". The expres 


sion, literally construgd, would bear this meaifing. dLiterally it may 
pan “for the sake of the family” and might have been used to 


{limit the ower to the cases of family requirements as distinguished 
om the individual requirement , of the head: The expression 


would embrace not only” the case, of immediate necessity but also- E 
(1) (1927) L. R. 54 1. A. 211 (216). x By. 5 
`» 
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Ci of benefit. The present benefit? i is indeed a provis&Ón for future 
1941. need. The Smriti text itse]f seems to Be the product of dn age 

Budhfaran Chow- When the problem had already arisen ôf combining tht free use 
khani . of power and individtial initiative with their control in the interests 


Thakur Prosad Saha’ ofthe family—of giving scope and yet pyeventing the evil arising 
S e Pal, F from any possible irresponsibility. “If the pewer of disposal is 
= ee vithdrawn from thé cases of self redhirements of the co-owner but 

e o isextended to the cases of family requirements, the chance of its 
irresponsible exercise is eliminated toa great extent.” The entire 

* verse has now been taken to cover also the cage of an expenditure 


: far the family benefit. 
\ Thus in Sahu Ram Chandra v. Bhup Singh (1) Lord Shaw 
in delivering the judgment of the Judicial Committee,observed : i 
“The mortgagor was the defendant Bhup Singh. His sons and 
grand-sons were’ also defendants. Under the Mitakshara law 
they are, as members of a joint family, co-parceners in the owner- 
ship of the property over which the mortgage was granted. It 
is well to keep the general principle applicable to such a situation 
in mind. There have been so many decisions by Courts of law 
on the exception to the principles that the principle itself has been 
apt to be forgotten. z 

` Under the law of Mitakshara the joint family apa owned, 
as stated by allethe members of, the family as coparceners, ‘cannot 
be the subject of a gift, saleor mortgage by one co-parcener 
except with the consent, express or implied, of all the other co- 
parceners. Any deed of gift, sale, or mortgage granted by one. 
co-parceney on his own account of or over the joint family pro- 
perty is invalid ; the estate ‘is wholly unaffected by it, and its 
. *entirety stands free of it. The rule of the Mitakshara is clear 
(d r,s. 1, v. 27) even the’ father “is subject to the control of 
iere his sons and the res? in regard to the immovable estate, whether 
acquired by himgelf or inherited from his father or other 
predecessor ; since it ‘Is ordained ‘though immovables or bipeds 
have*been acquired by a man himself a git orsale of them should 

not be made without convening all the sons’. P 
“The law of the Mitakshara has, however Ziven to the father 
in his capacity ef mafager and head of thg family certain powers 
with reference to the joint family property. "The, general, prin- 
ciple in regard to that mattef is that he is at liberty affect dr 
è e . to flispose of the joint property in respect of purposes di 
“necessary purposes. ‘The principle" in régard to this -is analogous 


(1) (1917) Li R. 44 I. A, 126 28), ` 
e 


"e | 
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i 
to that of the'p Dower vested i in the Head of a religious endowment 
or math, or in the guardian of an infant family. In all of the 
cases where it can be established that the estate itself that is under 
administration ‘demanded, or the family interests justified the 
expenditure, then those entitled to the estate are bound by the 
transaction. Itis fot accurate to describe this as either incgn- 


Shara. For where estate or family necessity exists, that necessity 
rests upon the co-parceners asa whole, and it issproper to imply 
a consent of all of they to that act of the one which such necessity 
has demanded. 

This'view is in no way novel In Suraji Bunsi Koer v. Sheo 
Proshad Singh (1) Sir James Colvile said: “All are agreed ` 
that the alienation of any portion of the joint estate, without such 
express or implied authority, may be impeached by the’ co- 
parceners,and that such an. authority will be implied, at ledst in 
the case of minors, if it can be shown that the alienation was 
made by the managing member of the family for legitimate family 
purposes. It isnot so clearly settled whether, in order to bind 
adult go-parceners, their express cofisent is not required’. But for 
the exception immediately to be noted, these two principles would 
cover the ground, and it would be clear that if the father ofa 
family purported or presumed to mgrtgage or sellthe joint family 
estate the mortgage or sale would W entirely ineffectual”. " 

It may only be noticed here that the limited power. of dis- 
posal given to father is looked upon by Vijnaneshwara himself as an 
exception to the Fundamental principles. In Lalaniapga Chetty v. 
Deiva Sikamony Pandara (2), Lord Atkinson observed: 

“It is necessary in order to ascertain the sense in which such” 
general and elastic terms as ‘necessity’ and ‘benefit of tpe estafe’ 
were used in ‘these authorities. to examine thé facts in reference 
-to which the. terms were used. In the first case a’ certain mort- 
gage executed by a Ranee in her character, as was found, -of the 
guardian of her infant son and manager of his estate? was ` 
impeached. By gt those estates were charged with the payment 
` of a debt dué by the- -deceased father of the infant- to- the mortgagee 
and already secured ,wpón the property, and also -charged ‘with 
the paient ghp sum advanced by thè mortgagee to be applied 
ih payment of the arrears of revenue due to the Government in 
rÜepect of these-estates, and thus save them from sequestratfon. 

(1) (1880) L. R. 61. A. 88; I. L. R. seCalc. 148. ` 
(2) (1917) L. R. 44 I. A. 647. : vx 
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There was no suggestion that the debt of the infagfs father was 
contracted for illegal or immoral purposes. It was not disbuted 
that according to Hindu law a son is bound to pay his father's 
debts if not of that character, and*that the ancestral property 
descending to the son may be charged by him with payment of 


them. It is clear that no greater befiefit could well be conferred 
e 


— Q9" upon an estate than to.save it from extinction by sequestration ; 


the payment of the arrears of revenue by the mortgagee was 
therefore in thegqnature of salvage e&penditure. The ĉase was not 
fipally decided by thé Board. It was sent back to the Court 
below for further inquiry on some of the many points raised ; 
but to prevent a further miscarriage Knigltt Bruce L. J. thought . 
it right to state the general principles to be applied to its final 
decision. His words so much relied upon runs as follows : 


‘The power ‘of the manager for an infant heir to charge an 
estate not his own is under the Hindu lawa limited and qualified 
power. Itcan only be exercised rightly ina case of need or for 
the benefit of the estate. But where, in the particular instance 
the charge is one that a prudent owner would make in order to 
benefit the estate the Jona fide lender is not affected by the pre- 
cedent mismanagement of the estate. Tite actual pressure on the 
estate, the danger to be averted, or the benefit to be conferred 
upon it in thee particular instapce, is the thing to be regarded. 
He continues: ‘Their Lordships think that the lender is bound 
to inquire into the necessities for the loan, and to satisfy himself, 
as well%s° he-can, with reference to the parties with whom he is 
dealing, that the manager is acting in the particular instance for 
the benefit of thé estate. ‘But they think that, if he does so 

e inquire and acts honestly, the real existence of an alleged suffi- 
cient and reasonably credited necessity is not a condition precedent 
to the €alidity of his charge and they do not think that under 
such circumsthncgs he is bound to see to the application of the 
money." ° 

‘Phis was the ease of%ale of an Idol’s property by its Shebaits and 
certainly the Mitakshara verses had no direct application. 

"Referring to Prosunno Kumari Dgbya v. Golap Chand Baboo ` 
(1); KonwareDooranath Ray v. Ram Chandra Sen (2) and 
Hunooman Prosad Panday v. Moonraj Kanwaree (3) «Lord Atkinson 
Observed :— ` A madi i 

-"So that the only specific point touching the present cabe 

(1) 0874) L. R. 21, A.'145 (151). e (2) (1877) L. R. 41. A. ga. 

(3) (1856) 6 M. I. A, 393 “ey 
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actually decided i in these three authorities was this, that a delottar 
estate may be mortgagMd to s&cure the repayment of money 
borrowed,and applied to prevent its dwn extinction by sequestra- 
tion. No indication is to bg found in any of them as to what is, 
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in this connection, the precise nature of the things to be included dhakur Prosad Saha. 


under the description *benefit to the estate’. It is impossible, 
their Lordships think, to give g precise definition of it applicable, 
to all cases, and they do not attempt to d& so. The preservation, 
however, ofethe estate from extinction, the defence against hostile 


litigation affecting it, the protection of it or portions from injury , 


' or deterioration by *nundation, these and such like thing wotld 
obviously be benefijs. The difficulty is to draw the line as to what 
are, in this connection, to be taken as benefits and what not." 

The three*illustrations 'of benefit will be covered by the ex- 
pression MINA |. In order to come within the other expression 
THA it may rightly be contended that the occasion need not be 
similar to any of those enumerated by the Judicial Committee in 
this case. 

In has been pointed out above thatthe expression speci can 
convey the meaning of ‘for the sake of Kutumba.’ Vijnaneshwara 
himself however took it jo mean 3 TA required for maintaining 
the Kutumbas or members of the family. All the three expres- 
sions atteste, acy and wiif according to Vijnaneshwara, convey 
the sense of ‘necessity’, Father's power of. disposal for the “bene- 
fit of the estate" or the “benefit of the family" is an extension 
beyond what is conferred on him by, the verse (Myakshara, 
Chapter I, section 3, paragraphs 27 to 29). A new content has 
thus been poured into the old norm expressed by thè verse and, 
with due deference, I would Say, very justly: The conditions of 
modern life are not the same as in the days of Vrihaspati, or 
Vijnaneshwara and with all these changes it is difficult «Q turn a 
deaf ear to voices unless they come from the tomb. , 

The relevant propositions that mayebe Said to have been 
now established by the judicial decisjons may thus be sum- 
` marised :— . 

1. The pole» defined in Chaper I, section 1, paras 27, 2& and 
29, of the Mitakshara is*now taken to be the power of the 
manager of à joint'family governed by the Mitakshara law to 
-BlieMseimwtvable property belonging to the family. A 

2. The decision *of the Judicial Committee in ic ped 
Persaud Pandey's case (1) is feanded on these verses (59 I A. 305). ° 

(1) (1856) 6 M. I. A. 393. 
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nol ah conferred by the verses is wide enough to 
. ^o ; a o Pi 
out include the case of expenditure 4mdde ‘in othe interest and for the 
1941. benefit? of the joint family. The ex ression cf which means 
1941, »* p 
Budhkaran Chow- ‘for the sale of the family' , is wide enough to cover such tases of 
, khani . benefit. 
: V. «e 
e hakur Prosad Saha. In the case before us the plaintiff mfrtgagee asserts that Sita- 


* Pal, Y. ram Chowkhanias karta of the joint family borrowed Rs. 25,0c0 
TU from them on the bond*in suit in the interest and for the benefit of 


e © tbe joint family, P TIa 


e - -~ The money "borrowed was spent for the requirements of the 

- mortgaged tea garden admittedly belonging 6 the joint family, and 

: the intersts of the family justified the» expenditure. It has 

N been established in this case that the family was in need of 

` money for the purpose of the tea garden and” it is also the 

‘case of the defendant that money had to be ‘borrowed for this 

> purpose. But this case is that it was borrowed from another 

* source (viz. from his cousins). The Court below could not accept 
this defence story and we too have felt the same difficulty, 


A Ki B. G. P. Si ` Abpeal dismissed. 


Before Mr. Justice AG. R, Henderson, 
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Bengal Tenancy Act (VIT of 1885 as amended by Act IV of 1928 and Act VI 
‘ofe 1938), section, 48 D ard 754 applicability of —Decree for enhancement in 
the alternative for ejec?ment—Decrees, if mutually exclusive. 
sUnder section 48 D (2):the Court bas to fixa fair rent dna having" done so, 
the:Court must enquire whether “the defendant is willing to pay., If he agrees 
a decree giving “effect to the Court's. order ought "to be drawn up. ‘Sucha 


* "Appeal from Appellate Order No. 33 of 1941, against ier: S. f 

Sen, Esq., District Judge of Rungpur dated the 23rd "September, 1940; reyer- 
“sing that of Rajen dra Kishore Das, Fsas - Munsiff, Second Court, Gaibandha 
' dated the sth July, 1940. 
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. . 
decree would be one enhancing rent and would be within the N of Section 75A 
of the Bengal Panangy Act. “2 


If the defendant does aUe "agree to an enhancement the only decree that 
can be passe is one for ejectmdht which would be outside the scope of section 
75A of the Bengal Tenancy Act. e ° 


A decree for enhancement, of rent and a decree for ejectment ; are mutually ? 


exclusive. * . 


Suit for enhancement of rert. 

The material facts will appear from the judgment, 
Mr. Pripanath Bhattachar “yya for the Appellante 
Mr. Birendra Kumar De for the Respondents. 


The judgment of the Court was as follows ; 


This appeal is by "the EER E and it raises an interesting 
point. The app-llant instituted the suit for 'enhancement of rent 
under the provisions of section 48 D of the Bengal Tenancy Act. 
"The Munsif found that a fair rent would be Rs.25 per annum. 
Instead of asking the defendants whether they would agree to pay, 
he passed forthwith a sort of conditional decree, to the effect 
that, if the defendants did not intimate their consent within 
15 days, they would be ejected. The defendants took no action. 
The decree-holder applied for €xecution and took delivery of 
possession, on the 23rd of December, 1939. The case of the 
defendants is that they knew nothing of this conditional «order. 
Indeed they.appeared and filed a @etition to the éffect that they 
were willing to pay the enhanced rent and they endeavoured to have 
the decree put right. e. 

Both parties were willing -that the case should be settled on 
these terms. The appellant howevez felt neryous .as tb thé effect 
of the new section 75 A of the Bengal Tenancy Act on any, 
compromise. It would be a strange effect of this amendment, 
which presumably was passed in the interes of tenant that a 
landlord should be compelled, because of his nervousness, to 
eject a man whom he is perfectly willing tq retdin’ on terms agree- 

. able to both sides. Since, however, this,appeal was argued, the 
learned Advocates have been able to agree on terms which can be 
incorporated by’ me in the decree of this Court. . 


The present appeal arises out of an appjication under section - 


47 of the Code of Cit Procedure by the judgment-debtors 40 the 
Sffectthat tee are entitled to be restored to possession in view 
bf the provisions of section 75 A of the Bengal Tenancy Act. 


riefly, that section provides that decrees enhancing rent after” 


the 27th of.August, 1937, shal? be inoperative for a period -of 
~ 
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10 years. he Munsif rejected | the petition but E has been allowed 


in appeal by the District Judge. ? X: . 
The only ground pretsed in support of the appeal is that 
section 75 A of the Bengal Tenancy Act ‘has no application to 


deerees for ejectment. Insupport of the decision of the learned 


` District judge, Mr. De argued that a decfee for ejectment is really 


dependent upon a decree for enhangement and it cannot be enforced 
so long as the former i$ inoperative. 

In my judgment the provisions o£ section 48 D ax reasonably 
plain and lead fo the conclusion fhat a decree for enhancement 
of rent and a decree for ejectment are mutfally exclusive. Under 


_ section 48 D (ii), the Court: has to fix a fair rent. Having . 


done so, the Court must enquire whether the -defendant is willing 
to pay. Ifhe agrees, there is an end of the mattef, and a decree 


- giving effect to the Court's order ought to be drawn up. No 
- question of ejectment can then arise. I have no doubt that such 
- a decree would be one enhancing the rent and within the terms of 


section 75 A of the Bengal Tenancy Act. 

If the defendant does not agree, the only decree which can 
be passed is one for ejectment. In my opinion, it.is: impossible 
to call such a decree one enhancing,the rent. It is “entirely 
outside the scope of section 75 A of the Bengal Tenancy Act. 

Then, in the second place, Mr. De contended that, whatever 
may be the law with regard t@ decrees which are properly drawn 
up, the peculiar decree which has been drawn up in the present 
case i$ ewithin the terms of the section.. It is impossible to 
extract any-such meaning out of this decree, peculiar though it 
is. If tht defendants hade accepted the enhanced rent within 


e the time allowed, it could have been interpreted as a decree for 


enhancement. But inasmuch as they did not. do so, it can only 


. now. ly interpreted as a decree for ejectment, pure and simple. 


The appealis accordingly allowed. The order of the District 
Judge is set aside andethat of the Munsif dismissing the objection 
restored. But in view of the compromise between -the parties, 


. it will be "necessary to make the following order. If the defen- 


dants pay into Court Rs, 226-14-0 before the 31st of December, 
1941, they will be restored to possefsion and the decree-holder's 
execution case will be dismissed on full “satisfaction. It is there- 
-fore directed that with effect from the rst of Jafiterye1 642, the 
defendants will hold the land on an annual rent of Rs. 25 fof a 


*- period of 8 years. I make no orde? as to.costs. 


P. R. °. . Appeal allowed. 
L1 
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Before Mr, Justice Ay G. K. Henderson, 


e BIRAJA MOHAN BHATTACHARJEE 
. 9. . 


ABANI NATH PANDIT.* . 


Bengal Agricultural Debtors’ Act (VII B. C. of. 1936), section 13 (2)—Order baana A 


of Debt Settlement Board, if bad—Debt, nil—Debtor, if entitled to file appli- 


cation on tht allegation that debts nil. $ 


An order under section 13 (2) of the Agricultural Debtors’ Act, does not 
terminate proceedings before the Board, 


Where an order passedeby a Debt Settlement Board is found to be bad, 
the case would be deemed to be pending before the Board and until it was 
disposed of in sonfe way or cther, notice under section 34 of the Bengal Agri- 
cultural Debtors’ Act remains good notice. 


It is impossible for a debtor to file an application on the allegation stating 
that one of his debts is nil, ] 


A decision of a Debt Settlement Board that the debt was nil was not an 
order under section 13(2) of the Bengal Agricultural Debtors’ Act, 


. Appeal by the Judgment debtor, 
Thè material facts will appear from the judgment. 
Mr. Radhitaranjan Guha for the Appellant. 
Mr. Surajit Chandra Lahiry for the Respondent. 
The judgment of the Court was As follows : 


This appeal is by the judgment-debtor. He is a pleadere Some 
how or other he has managed to go- before a Debt Settlement 
Board on the plea of being an agriculturalist%. ‘The debt is fora 
sum of Rs, 287-14-6 which was awarded to the respondent as costs, 

'inasuit brought by the appellant. This was the only debt jn 
the application-and at any rate there is this tẹ be said im favour 
of the appellant that he did not try to minimise it in his application 
to the Board. That being the position, thee Board, because there 
was apparently some confusion in filling up a form, reached the 
astounding decision that the debt was ni& ‘This is supposed to 
have been an Órder passed under section 13 (2) of the Act. 
Having got this decision fôr what it was worth the appellant 
then returned to the ‘executing Court and made “an application 


a *Appeal from Appellate order No. 170 of 1940, against the order of S. K. 


Sen, Esq., District Judge of Rungpur dated the Sth August, 1940, révefSing e . 


that of Md. Esahaque Uddin, Esq., Munsiff, Second Court, Réigpat dated the 
7th May, 1940, 
b 
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4 
Civit. under section 47 of the Code or Civil Procedure. Tis contention 


1941. “Was that the Civil Court was debarred fibm questioning this deci- 
Birfja Mohan sion and the delightful result was that*there was nothings left to 
pakta hanjee . execute. The Munfif accepted this view and dismissed the respon- 
Abani Nath Pandit. dent’s execution case. The respondent appealed. The learned Judge 
d : Ex held that the order of the Board was'made without jurisdiction and 
-—— directed that the execuijon case shofild go on. The judgment-debtor 
— de has now appealed to this Court. As a result of the arguments 
advanced I hase reached the conclusion that neither of these 
e decisions is correct. 

— 4 The first question is whether thé learned Munsif was right 
when he decided that this debt ceased to exist. In my judgment 
N the learned Judge went too far when he said that the Board had 
no jurisdiction to make an order. It was not disputed that the 
liability is a debt within the meaning of section 2 of the Act. The 
appellant was therefore entitled to go before a Board and the 
Board had jurisdiction to deal with his case. The real point 
is not whether the order was without jurisdiction but whether it is an 

order under section 13 of the Act at all. 

Sub-section (2) provides thate if a creditor fails to^ comply with 
the notice, the Board may make an order tleclaring that the amount 
of any debt due to him shall be deemed to be the amount stated in 
the statement of the debt, that is to say, the Board could have made 
an order to the effect that the debt is Rs. 287-14-6. The one thing 
that it is impossible for a Board to do is to make an order saying 
that tie "debt is nil. It is impossible for a debtor to file an 
application stating that one of his debts is nil. This particular 
order of the Board*was therefore not an order under section I3 at 

z * all and in my judgment it has no legal effect of any sort. 1 

° That, lowever, is not sufficient to dispose of the appeal. 

° . Anothef question arfses which is taken in ground No. rr attached 
to thé petition whjch is to the effect that the Court is still bound 

to stay proceedings ih accordance with the notice issued under 

section 34., Now I should find it extremely difficult to say that 

an order which has no’ legal effect could be said,to terminate the 

prócéedings before the Board. Mr. Lahiry first contended that 

‘a proper order, made? under the terms of the section disposes of 
the case. The only effect of a proper order woulg be thgt tbe 

fespondent would be prevented from saying at some Subsequegt 

, Stage.that the debt was more than Rs. 287-14-6. But the debt 
sas settled by the Board under „section 2' would still be before it 
and require to be dealt ba either by an award or by an order 
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Gaming—Bengal Public Gambling Act (II B. C. of 1867), sections 1, 3, 6— 
Prosecution, what to prove—Common gaming  howse—Gambling^ Act, 
section 6, when applicable—Evidence. 


e 

. In order to convict a person under section 3 of the Bengal Public Gambling 
Act, 1867, it is not sufficient for the prosecution to prove that some game of 
chance was being played for money in the premises concerned, and that one 
of the accused 4s the lessee of the premises and the others were in charge of 
the gaming ; the prosecution must show that the premises infquestion were 
being used as a common gaming house within the meaning of the definition 
in section 1. In order to establish this, the prosecution isto prove that the 
instruments of gaming found in the place were kept or used for the profit of 
the lessee of the premises. 

Before section 6 of the said Act can be invoked in aid of the prosecution, 
it must be established that before the gearch the District Superintendent of 
Police had reason to belieye that the premises in question were being used as 
a common gaming house. 

Section 6 merely provides that the finding of the instrument of the 
gaming shall be evidence that the premises used is a common gaming house, 
It is for the Magistrate to say whether *he is prepared to come to such a finding 
Or not, 


* e 
Application for Revision under section 435 of the Code of 
Criminal Procedure by the Accused, . . 


The material facts appear from the judgment. s 


Mr. Suthanshu Shekar Mukherjee for the Accused Petitioners, 
Mr, S. Ahmed for the Crown. . `~ 


The following judgment was delivered by , 


Henderson, J. :—This is a Rule calling upon the District 
Magistrate of 24-Parganas to show cause “why the conwictiori of the 
petitioners under „section 3, Bengal Act 2 of 1867, should not be 
set aside. It is extremely e regretable to find that, although the 
case has been triede three times, apparently neither the learned 
Magistrate Sor the officer responsible for the prosecution took 
pains to see-that what-it was that the prosecution had to establish. 

. 
* * Criminal Revision Case: NO. 9t of 1042, against the order of District 
Magistrate of 24-Parfanas. 
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There is a clear finding of fact that gpzue game of chance*was being 
played for money in the premises Concerned. There is a furtlfer 
finding that petitioner 3 was the lessee of*the premises dhd.that 


the other two petitionérs were in charge of the gaming. Upon 


those “findings the petitioners have been ,convicted. But the 
learned Magistrate omitted to notice that he must first find that 
the premises in question yere being “used as a common gaming 
house within the meaning of the definition in section 1. In order 
to establish this posnt, the prosecution would have to prove that 
the instruments of gaming found inthe place were kept or used 
for the profit of petitioner 3. The meaning of this expression is 
further explained in the definition. The learn8d Magistrate has 
come to no such finding and I am quite satisfied that, there is no 
evidence which would justify it. 

It had to be conceded by Mr. Ahmed that there is no direct 
evidence whatever. Reliance was placed upon the provisions of 
section 6. For this purpose it is to be noted that the house was 
searched by P. W. 9 who at the time was the Additional Superin- 
tendent of Police of the District. I shall therefore assume that an 
Additional Superintendent of Polite is a District Superintendent 
within the meaning of section 5. Before section 6 can be invoked 
in aid of the prosecution, it must be established that before the 
search this officer had reason to believe that the premises in 
question were used as a common gaming house. He gave evidence 
to the effect that he had reason to believe that gambling was going 
on there. ° It is thus clear that he himself was not prepared: to say 
that be had reason to believe that the premises in question were 
being used as a common gaming house. There are therefore no 
m&terials on the record which would entitle the prosecution to use 
section 6. Then in the second place section 6 merely provides that 
the finding of the instfument of the gaming shall be evidence that 
the premises used isa common gaming house. It would be for the 
Magistrate to say whether he was prepared to come to sudha 
finding br note The learnéd Magistrate, who tried this case, made 
no attempt to come to any such finding. In view of the previous 
history of the case, I shall'certainly not order a retrial. The Rule 
is accordingly mede absolute, the conviction apd sentence are set 
aside and fines, if paid, will be refunded. The ordgr forfeigng. 
the' money found inthe cash boxand other articles is also set 
aside? - d A 
ACT. M. x $ "o Rule made absolute, 
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e 
Present: The Lord PNE € Viscount Simon), L. C., 
, Lord Atkin, Lord Thankerton, Lord Russell 
of Killowen, and Sir George Rankin. 


e 
MUHAMMAD NAWAZ ALIAS NAZU " 


* v. e 


r THE KING-EMPEROR 


AND TWELVE OTHER PETITIONS * 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE 
e AT LAHORE]. 


Criminal Law—Practice—Appeals to Privy Council—Petitions—Certificates of 
grounds for appeal—Circumstances in which to be granted. 


The Judicial Committee of the Privy Council is not a revising Court of 
Criminal Appeal, being neither prepared nor required to re-try a Criminal case. 
It does not concern itself with the weight or conflict of evidence, with inferences 
drawn from evidence, with questions concerning corroboration or contradiction of 
testimony, or with the question whether there was sufficient evidence to satisfy 
the burden of proof. Neither is it concerned to review the exercise by the previ- 
ous tribunal of its discretion as to premitting cross-examination asa hostile 
witness or in awarding particular punishments. An application to the Committee 
to review the facts of a Criminal case or to set aside conclusions of fact at which 
the tribunal in India has arrived is an abuse of the process of the Court. The 
Committee will only interfere where the has been an infringement of essential 
principles of justice; where-for example, there has been a refusal to hear the 

- accused or he was not allowed to call relevant witnesses; or if the tribunal was 
corrupt or not properly constituted or whether it had not the necessary juris- 
diction. e. 

The Board in dismissing the petitions, “stated the p relating to the 
issue by Counsel of certificates that the petitioner has reasonable ground? 
.for appealing to the Board in a Criminal case. . . 

Thirteen petitions for special leave to appeal in forma pauperis 
from decisions of the High Court, Lahore, upholding* and confirm- 


ing sentences of death for murder, passed by Sessions Judges. 

Their Lordships’ judgment was delivered by * oe 

Lord Chanee]lor :—The Judicial Committee has before it this 

. morning r3 petitions for special leave to appeal ‘in criminal cases 

in forma pauperis. AM the proposed appeals are*from the High 
Coux of Judifature at Lahore, which in each instance has confirmed 
“the decision of a Sessions Judge sentencing the petitioner to death 
fer murder. In each of thege 13 cases the papers before theire 
Lordships include , (as rule 8 of the Judicial Committee Rules 
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P.C requires) a certificate signed by counsel i in India that athe petitioner 
1941. has reasonable grounds of appealfo this Byard. . 
Muhammad Nawaz Their Lordships regret to find that, with the possiblee exception 


The King. Emperor. of the petition in éhe case of Rehmat v. The King-Emperor, 
Lord Chancellbr. * there is no basis whatever on which a certificate could, or should, 
— — have been*given expressing the opinion that thgre were grounds on 
* wHich the petition could properlye be presented. This is a very 
serious matter, not only because those who so certify are misusing 
their professional position, but because the due coursé of criminal 
e justice is interfered with if the delay of application to the Board is 
interposed without any valid reason between the judgment of the 
Court in India and the due execution of the sentence which that 

. Court thinks it right to pronounce. 


Their Lordships’ attention is called to the fact ‘that this is not 
the first time that a batch of petitions has been brought before the 
Board praying, on wholly inadequate grounds, that appeals may be 
brought against death sentences for murder which have been duly 
confirmed by the High Court of Lahore. This has happened several 
.times e. g., in May last g such petitions came before the Board from 
Lahore, together with one from Oudh, one from the North West 
Frontier Province, and one from Sind.» In these cases also the 
certificates as to reasonable cause of appeal, without which no appli- 

_cation was posgible, were equally unwarranted. 
It is evident that there exists in parts of India, and especially in 
Punjab, a serious error as to the strict and definite limits within 
which the” Judicial Committee entertains appeals froma criminal 
sentence. Their Lordships must assume that these certificates are 
given undér a misetinderstanfing of the true position, as otherwise 
e some of them could only be explained as proceeding from an utter 

disregard of the solemn and serious responsibilities of the counsel 
e - „who certify. Theis Lordships, therefore, desire to restate, in 
unmistakable» terms, the limits of the jurisdiction exercised in 
criminal appeals by the Judicial Committee, and trust that this 
explanation will ke carefully noted in the quarters where it seems 
to be needed and thatthe practice, of which mar Lordships have 
to-complain, will cease. 

The Judicial Cemmittee is not'a revising Court of Criminal 
appeal: that isto say, itis not prepared or required. to re-try a 
Criminal case, and does not concern itself with the weight of 
evjdence, or the conflict of evidence or with inferences drawn from 
è * evidence, or with questions as to cêrroboration or contradiction "of 
testimony, or as to whether there was sufficient evidence to satisfy 

a 
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. . 
the burden qf proof. Neither is it concerned to review the exercise 
by the previous tribunad, of its discretion as to permitting crogs- 
examination asa hostile witness or in*awarding particular punish- 
ments. In some of the certificates of cougsel which are before 


their Lordships in connection with the present set of petitions the 2 


certificate sets out partifular,reasons why it is considered that there 
is a reasonable ground for appeal, and these reasons disclose that 
the certifying counsel has not appreciated,*or allowed for, the fact 
that the Judicial Committee cannot be asked to review the facts of'a 
criminal case, or set aside conclusions of fact at Which the tribunal 
has arrived. ` In all such cases an appeal on such grounds is usel€ss, 
and is indeed an abuse of the process of the Court. 

It may be of assistance to counsel, who are considering whether 
they are justiffed in certifying that a petition of appeal in a criminal 
case might reasonably be presented, to give illustrations, by way of 
contrast, of what are the limited but very important grounds on 
which a petition in a criminal case may properly be presented. 
‘Broadly speaking, the Judicial Committee will only interfere where 
there has been an infringement of the essential principles of justice. 
An obvious example would be a conviction following a trial, where 
it could be seriously contended that there was a refusal to hear the 
case of the accused, or where the trial took place in his absence, 
or where he was not allowed to call relevant witnesses. Similarly, 
of course, if the tribunal was shown to have been” corrupt, or not 
properly constituted, . or incapablé of understanding the proceedings 
because of the language in which the proceedings were, conducted. 
Another and obvious example would arise if the Court had no 
jurisdiction either to try the crime, og to pass the sentenee. 

These limitations upon the interference of the Judicial Com- 
mittee with convictions arrived at by tribunals charged with criminaf 
jurisdiction beyond the seas, have been again “and again laid déwn 
in the clearest terms at this Board. It is sufficient to quote Lord 
-Watson's words: “The rule has been repeatedly laid down and 
has been invariably followed, that Her Majesty will not review, or 
interfere with, the course of criminal procegdingf, unless it is*shown 
that, by a disregagl of the forms of legal process, or by some viola- 
tion of the principles of nasural justice, or otherwise, substantial or 
graye injustice has betn done” [Re Dillet (x), or, a6 Lord Dunedin 
aids “Ther& must be something so irregular, or so outrageous, as 
to shake the very basis of justice” Mohindar Singh v. The King- 


Emperor (2). Ñ i ° 
(1) (1887) 12 A. C. 459» . (2) (1932) L. R. 59 I. A. 233. ` 
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Their Lordships have thought bright on this occasion to re-state 
these principles at some length n the hopé that it will assist practi- 
tioners, who are asked to ceftify in suppert of a proposed petition, 
in determining whether it is in accordance with their professional 
duty to do so. They trust that these observations will have a bene- 
ficent effe&t. If, indeed, after this explanation and warning petitions 
cohtinue to reach the Board which never should have been certified, 
it will be necessary to call the attention of the suitable authorities 
in the area from. which such petitions come to the continued dis- 
regard of the rule by the certifying counsel concerned. Their 
Lordships must make it plain that no reflection is involved upon the 
conduct of counsel or solicitors representing these petitioners before 
the Board to-day : they cannot properly be held responsible for 
improper certificates signed by other counsel in Indié. 


Their Lordships will therefore humbly advise His Majesty that 
all the petitions should be dismissed. 


R. C. C, Petitions dismissed. 


FULI, BENCH. . 


Before Sir Harold Derbyshire, Knight, Chief Justice, Mr. Justice 
C. A. Bartley, Mr. Justica Syed Nasim Ali, Mr. Justice 
R. F. Lodge, and Mr, Justice R, B. Pal. 


EN HEM CHANDRA BANERJEE 


e e 9. 


ABDUR RAHAMAN.* 


. 

Code af Criminal Procedure (Act V of 1898), section 147, sub-section (2)— 
Powegs of a Magistrate prohibiting the doing of an act and directing the 
doing of an agt. : 

A Magistrate acting ugder the powers conferred by sub-section (2) of 
section. 147 of the Code of Criminal Procedure has power to issue an order prohi- 
biting a party* to make any interference with the exercise of theright of way of 
another but he has no such power under the sub-section Sio issue a mandatory 
injunction directing the removal of an existing, obstruction. 


Applicationefor RÉvision under section 435,0f the Code of Crimi- 
nal Procedure. » * 


* Full Bench Reference No. 1 of 1941 by Mr. Justice C. A. Bartley and Mr, 
eJustfce R. F. Lodge, dated oth December, 1941 in Criminal Revision Case 
Mo. 763 of 1941 against the order of Moulvi H, Rahaman, Magistrate, First 
Class, Faridpur, dated 31st March, 1941. 


we” 


N 
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The matewal facts will appeaz from the judgment. 

MP. Nirmal Chandra ChakravdHii for the First Party. 

Mr. Suresh Chandra Talugdar for the Second Party. 

The judgments of the Coust were as follows » 

Derbyshire, C. J. i. This matter was referred for decigion 
of the Full Bench by, a Division Bench consisting of Bartley, J. and 
Lodge, J. in these terms : e 

This rule was issued on the District Magistrate of Faridpur 
and the Opposite Party to show cause why an order made under 
section 147 (2) of the Code of Criminal Procedure should not be 
set aside. 

The facts are tbatea path leading from the house of Abdur 
Rahaman Mulla, the Opposite Party, to the public road passed over 
the lands of the petitioner, Hem Chandra Banerji. 

The Opposite Party claimed a right of public user over this 
path ; petitioner objected, and finally closed the path by erecting 
a stable on it. 

Proceedings were, taken under section 147 of the Code of 
Criminal Procedure with the result that the Magistrate made the 
following order :— . 

"Titus I order that eAbdur Rahaman and his family may 
use the path, and Hem Chandra Banerjiis prohibited to make any 
interference with the exercise of a right of way of, Abdur Raha- 
man and his family. He is further fordered to remove the stable 
from the path”, 

It is to the last sentence of the order that exception*hss been 
taken, and the point argued in connection with it is that no such 
mandatory order can be made under fection 14% (2) of "the Crimi- 
-nal Procedure Code. 

The wording of that section is “if it appears to such Magistrate 
that such right exists, he may make an order prehibiting any inter- 
ference with the exercise of such right”. ° 

The question for decision is whether these words can be cons- 
trued as empowering a Magistrate to order the removal of an exist- 
ing interference with the right in question. ° 

Reported decisins of this Court on the point are in direct 
conflict. — . e 

“Under the law as At was before the amendment of the Code 
of Criminal Procedure a Magistrate was empowered to make arr 
order permitting such thing to be done, or directing that such thiag 
shall not be done”. 9 . 


. 
It was held in three cases decided before the amendment— 


. adr 
. 


CRIMINAL, 


_ 


1942. 
d 


Hem Chandra 
Banerjee 


. v. 
“Abdur Rahaman. 


January, 104, 


“102 
ah | 


e 
CRIMINAL. 
1942. 


itv 
. Hem Chandra 
j Banerjee 


Abdur Rahaynark 
Derbyshire, C. y. 
e 








4 file GALGUTTA LAY joURNAL, (Von. 75. 


Pasupali Nath Bose v.. Nando Lal Bose (1), Lalit Chandra Neogi 
. v. Tarini Prosad Gupta (2) and Ambicasprosad Singh v. Gue Sahay 
Singh (3)—that these wdtds covered, an order to,remove an 
existing obstructiog. After an amendment of the Procedure Code 
inerg23, however, it was held, in the case of Hari Mati Dasi v. 
Hari Dasi Dasi(4), that the change if the language of section 
147 resulted in the position that thg Magistrate no longer had any 
power to direct one ofthe parties to do a positive act, which was 
in the particular case, to demolish a wall. 

The Hon'ble Judges Newbould and B. B. Ghose, JJ. held that 
the power given to a Magistrate under section 147 (2) of the Code 
of Criminal Procedure, as amended, was ayalogous to the power 
of a Civil -Court to grant a temporary injunction restraining a 
person from doing a certain act, but did not authorise an order 
in the nature of a mandatory injunction directing a party to perform 
a certain act. 

This interpretation of the section was adopted by another 
Division Bench of the Court in Zarisi Mohon Dev. Dwarka Nath 
Banikya (5). 

In the later case, Haradhoy Mukherji v. Brojendra Nath Rai 


-(6), the point was tersely settled in two septences. . 


“The first objection taken is to this mandatory injunction. 


"There is nothing in section 147 which would entitle the Magistrate 


to direct the petitioner tó pull down this wall". 

The contrary view has, on been taken in at least two cases 
decid&d by the Division Benches of the Court. 

The earlier is Khajer Naskar v. Tabrez Naskar (7), in which 
it was held thas'an order directing removal of an obstruction 


e was within the scope of section 147 (2) of the Code of Criminal Pro- 
‘eedure, though. it was there pointed out that such an order was not 


strictly in the terme of the section. 

The later case, which .also appears to be the last reported 
decision on the peint, is Badridas Agarwala v. Sohan Lal 
Oswal (8). e. e 

In that case the Bench approved of the decision of a single 


Judge of the Mrdras High Court, in which he held that the 


amendment ,of section r47 had no effect on the powers of a 
Magistrate to direct the removal of an obstruction, and said that 


(1) (1900) 5 C. W. N. 67. : (2) (1901) 5 C. W. N. 235. 
* (5) (1012) I. L. R. 39 Calc. 560, (4) (1925) 30 C. W. N.:238.- 
(8) 1933) 38 C. W. N. 476. . * © (1937) 41.C. W. N. goo, 
.() 1983) 1461. C. 225. —— . (8) (1940) 44 C. W. N. 368. 
~ 
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they “prefer a follow the decisions in which it has beer held 
that se&tion 147 does, ing proper te case, empower a Magistrate to, 
‘order a person to do something, or, in” other words, to direct a 
mandatory injunction”. 

We find it difficult to hold that the words “prohibit” and 
"remove" can be constried Jo mean the samething, arfl incline 
to the view that if the Legislatuge had intended to give powers‘to 
direct the removal of an obstruction, the “Legislature would have 
said so in unambiguous language such as is used i in section 133 of 
the Code of Criminal Procedure. 

We are therefore of opinion that it is more correct to follow 
the decision in the cases of Hari Mati Dasi (1), Tarini Mohan 
De (2) and Haradhone Mukherji (3) previously referred to, but 
as this view inv®lves a difference on a point of law from the decision 
‘in Khajer Naskar (4) and Badridas Agarwala (s), we refer the 
following question for decision to a Full Bench. 

Whether a Magistrate, acting under the powers conferred by 
sub-section (2) of section 147 of the Code of Criminal Procedure, 
has the power to issue a mandatory injunction directing the removal 
of an existing obstruction ? 

As the point is one which frequently comes up for decision, it is 
very desirable that the question should be finally settled so far as 
this Court is concerned. 

I am of the opinion that that pat of the order Which ia 
as follows “I order that Abdur Rahaman and his family may use 
the path and Hem Chandra Banerji is prohibited to make eny in- 
terference with the exercise of the right of way of Abdur Rahaman 
and his family” is correct in law, if no,in grammar ki 


Iam further of the opinion that the following part of the order ; 


“He (i.e. Hem Chandra Banerjee) is further ordered to remove 
the stable from the path” is beyond the powerg of the Magistrate 
under section 147 (2) of the Code of Criminal Procedure. 

Jt is one thing to make an order prohibiting the doing of an 
“act, it is another to order the doing of anact. The sub-section 
allows the former, but it does not allow the Jagter. i id : 

The position esgems to bè - somewhat similar to that ar 
with by Rankin, C. J. in the case e of f Emperor vi B. d Sasmal (6). 

(1) (1925) 30 C. W. N. * 238.- $ zit 

. (2) €1933)-38 C. W. N. 476. 4 

(3) (1937) 41 C. W. N. goo, — : ET 

44) (1933) 146 I. C. 223. 2 fa : NS 

(3) (1940) 44 C. W. N. 368. - aoe 

(6) (1930) 1. L. R. 38 Calc, 1037. 5 
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CRIMINAL, With regard to the cases that have taken the contrary view it 
1942. is sufficient, in my opinion, to Sf that what the suls-section allows, 
Hem Chandra the Magistrate may do and nothing else. If the aggrieved party 
Banerjee wishes any fuller or further relief from the Courts the Civil Courts 


v. 
Abdur Rahamatg arẹ open to him and the remedy is a mandatory injunction. . 


m I anf, therefore of the opinion that that part of the order 
2 which reads,“ He is further ordeyed to remove the, stable from 
the path” should be struck out. To that extent the Rule is made 
absolute. ^ 
° Bartley, J. :—I agree. 
* Nasim Ali, J. :—I agree. 
Lodge, J. :—I agree. . 
Pal, J. :—I agree. 
. P. R. Rifle made absolute. 
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Pre-emptiof —Co-shagfr. tenant—Purchaser of an occupancy holding but 
recognised by a co-sharer landlord, if to be deemed co-sharer tenant—Bengal 


ii ° Tenancy Act (IV of 1928), section 26 F. 
. 
In order tobea tefiant itis not necessary to have a sixteen annas interest 
P d $ in the land but only a fractional share is sufficient. 
A purchaser of aħ occupancy holding recognised by one of the landlords 


would therefore be deemed to be a tenant soasto entitle him to a right of 


x . pre-€mption. ° ° 


e 
Application for Revision under section 115 of jhe Code of Civil 
Procedure. A . 


The matetial facts will appear from the*jhidgment. 


. 
*Civil Revision Case No. 238 of 1941, against the order of--Sailesh Charfdra 
Ranerji, Esq., Subordinate Judge, Third Court, Comilla (Tippera) dated the 
s 2 * 26th November, 1940, reversing that ofeS. C. Mukherjee, Esq., Munsiff Addi- 
' tional Court at Nabinagar (Tippera) @ated 2nd July; 1940. 
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Messrs. Sadyendra Kishore Ghossand Hemendra Chandra Das 


for the” Petitioner. é 


Messrs. p Kumar Roy and Probodh [al Shome for the 
Opposite Parties. . 


The judgment of the Court was as follows :— 


The question raised in thi» Rule is whether the petitioner is 
entitled to pre-emption, I regret to say that the case has already 
been before this Court on a previous occasione The Munsif 
originally allowed the application ; an appeal was dismissed and 
the opposite parties obtained a Rule fiom this Court; The peti- 
tioner was in the position of a purchaser before the Amending 
Act of 1928 was passed. My learned brother Edgley held that 
he was not entitled to pre-emption unless he proved that his 
purchase had been recognized. He, therefore, remanded the 
case. There is nowa concurrent finding of fact that the peti- 
tioner has been recognized by one Radharani, who isone of the 
landlords. Itis to be noted that she did not purport to settle 
the whole of'the holding (in which case there would have been 
no difficulty) but merely recognisedethe transfer to the extent of 
her share. The Munsif Meld that this was sufficient and again 
allowed the application. On appeal the Subordinate Judge has 
dismissed it holding that a person in order toebe a tenant 
within the meaning of the section must be recognized by all the 
landlords. ` 


The learned Subordinate Judge has based this view upon the 
terms of section 188 of the Bengal Tenancy dict. The answer 
to that is that recognition of a tenant is not one of the things 
which is required or authorised to be done under the Act. In 
showing cause Mr, Roy made no attempt to support this reasoning? 
He contended that a purchaser, who has nof been recognized 
by all the landlords, is not a tenant within the definition in sec- 
tion 3 of the Act. That definition is in these ferms :— 


“Tenant” smeans a person who holds land ynder’ another person 
and is liable to pay rgnt for that land to that person. : 
Mr. Roy has contended that it cannot be, said that the peti- 
tioner is a tenant because-he only pays rent for $n undivided 


share ef theteBancy. It cannot, therefore, be said that he was, 


paying rent for the land. He sought to establish this proposi- 
tion. by an examination of the position of such a person from 


various points of view. I shallillustwite the atgument by an exami- ' 


nation of two decisions, 
rJ 
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In the case of Hossein Makewted v. Fakir Mahomed, reported 


‘in (r)—a decision which has been frequently referred” to on 


. subsequent occasions—it was pointed “out that a person in the 


position of the présent petitioner cahnot be ejected and that his 
title cannot be disputed. The other «o-sharer landlords can 
only claim joint possession with him on partition. I can find 
nothing here to suggesé that such a “person is not a tenant within the 
meaning of the Act. Unless he is, it is difficult to see on what 
conceivable right he can claim partition. | 

e Then there is a later decision in the case of Bamapada Sarkar 
v. Sm. Sakuntala Dasi, reported in (2). It was there held that 
where a landlord, who has not recognized à purchaser, does not 
make him a party in arent suit, the decree is nevertheless a rent 
decree and not a money decree. At first sight this decision 
might certainly suggest that such a person is not a tenant. But 
the question whether the decree is a rent decree or a money 
decree has really nothing to do with the question whether he is 
a tenant. It is quite possible to obtain a rent decree in a suit in 
which all the tenants have not been impleaded. 

The present petitioner ufidoubtedly holds under Radharani 
to the extent of her share. Mr. Roy’s (argument that he does 
not hold land under her, because she only represents a fractional 
share, proves*too much. There i is no reason why, if the fractional 
share has to be introduced ai all, it shall be limited to the land- 
lord’s interest and, if the full- effect is given to the argument, 
there can be no such thing as a cossharer tenant. In order to 
beatengnt, it is not necessary to have a sixteen annas interest 
in the land in any sense of the term. The petitioner is undoubtedly 
a tenant of Radharaai within the definition. The opposite party 


*is also a tenant of Radharani and they are accordingly co-sharer 


tenafits; There 1s no decision that is inconsistent with such a 


La nt . 
position. e 


The Rule is ‘accordingly made absolute. The ‘order of 
the Lowar Appellate. Court is set sside and that of the Munsif 
restored. 

Opposite parties Nos. 1-3 will pay costs to* the petitioner in all 
Courts, hearing fed in this Court, two Gold Mohurs. 


P. R. . Bule made absolute. 


e (1) (1909) 10 C. L. J. 618. 
(2) (1925) 30 C. W. N. 494. e 
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Refore Mr. Justice N. G. A. Edgley and 


e Mr. Justice C. €. Biswas. 3 


. LILABATI DEBI 


9. 
bg e 


AYESHÁ KHATUN.* ; 


Bengal Agricultural Debtors Act (VII B. C. of 193; section 2 (6a). —'Civil 
Court’ if includes a Small Cause Court constituted under section d of the 
Provincial Small Cause Courts Act (TX of 1887). 

A Court of Small Causes constituted under section 5 of the Provincial 
Small Cause Courts Act, (1887 is nota ‘Civil Court’ within the meaning of 
section 2 (6a) of the Bengal Agricultural Debtors Act. 

Application for Revision under section 115 of the Code of Civil 

Procedure. 

Suit for recovery of a sum of money. 

The material facts will appear from the judgment. 

Messrs. Hemendra Chandra Sen and Satyendra Chandra Sen 
for the Petitioner. 


Messrs. Syama Charan Mitter fog the Opposite Party. 

The judgments of the Court were as follows :— 

Edgley, J.:—This Rule is directed against the order of 
Mr. H. K. Mookerjee, Small Cause Court Judge at Sealdah, dated 
the 22nd of August, 1941, in wich he held that the Sealdah 
Small Cause Court was nota Civil Court within the meaning of 
the Bengal Agricultural Debtor's Act and that consequently sec- 
tion 34 of that Act had no application to any suit or proceeding 
pending in that Court. d D 

It appears that the Petitioner had been sued in the Sealdah 
Small Cause Court for the recovery of the sum of Rs, 400-4 
Subsequently she made an application to tha Debt Settlement 
Board and à notice under section 34 of the Bengal. Agricultural 
Debtors Act was served on the learnede Small Cause Court 
judge. . 

It is axgued that the Sealdah Small Gause " Court must. be 
regarded as a Civil @ourt within the meaning of the Bengal Agri- 
cultural Debtors Act, haying régard to the language of: section 2 (6a) 
of that Act which i is in the following terms : 

. « Civil Court’ means a Civil Court within the meaning of. 


*Civil Revision Case No. 1465 of 1941, against the order of H. X. 


Mukherjee, Esq., Small Cause Churt, Judge, Sealdah, dated the a2nd, 


August, 1941, 
4 eo 


Fanuary, 7. 





January, 7. 
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the Bengal, Agra and Assam Civil Courts Act, 1887, and includes 


* 08 xw . . . 
„any Court exercising Appellate er Revisjenal jurisdiction ever any 


such Court." . 


The “Civil Court" within the meaning of the Bengal, Agra and 
Asssm Civil Courts Act are mentioned in section 3 of the Act and 
are as follows: (1) the Court of District Judge ; (2) the Court of 
the Additional Judge ; (3) the Court of the Subordinate Judge and 


(4) the Court of the Munsif. The Court of Small Cause at 


Sealdah is not dncluded in any of the above-mentioned categories, 
but has been constituted under section 5 of the Provincial Small 
Cause Courts Act, 1887, and Mr. H. K. Mukherjee was duly 
appointed a Judge of that Court under section 6 of the Act. The 
mere fact that in the notification whereby he was appointed as Small 
Cause Court Judge of Sealdah he is described as a Subordinate 
Judge does not constitute the Small Cause Court at Sealdah the 
Court of a Subordinate Judge. The Sealdah Court 1emains a Court 
of Small Causes constituted under the Provincial Small Cause 
Courts Act of 1887 and it is not a Civil Court within the meaning of 
the Bengal Agricultural Debtors Act. 

In these circumstances were of opinion that the decision of | 
the learned Small Cause Court Judge is,correct. It is, therefore, 
affirmed and this Rule is discharged with costs—the hearing fee be- 
ing assessed at one gold mohur. 

Biswas, J. :—I agree. Tgere was no definition of “Civil | 
Court” in the Bengal Agricultural Debtors Act when it was first 
enacted But introduced in consequence of the Special Bench 
decision of this Court in the case of Warsinghdas v. Chogemull 
(1) by wlfich a “(Civil Court’ was for the first time defined. The 
object of the Legislature was no doubt to include the High Court 


- within the definition of “Civil Court” but unfortunately in making 
iket Attempt, they successfully excluded the Provincial Small 


Cause Courts which would otherwise in the absence of any defi- 
nition certainly" hawe come within the category of Civil Courts. 
The result i is that an anomalous position has now been created in 


consequence of ‘the intervention of the legislature, but it is in their 
-hands to remedy such anomaly. So far as the Courts are concerned, 


they are bound to énterpret the law “as it , Stands, however unsatis- 


factory it may be. 4 


“P.R. Rule discharged. 


" "() (1938-39) 69 C. L. J. 458. A 


Ji e . z s 
Vor. 73. *ülóH COURT. \ NE. 
« APPELLATE CIVIL. 
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, Before Mr. Justice A. S. M. Akram and Mr. Justice . 
A. B. Pal. e 
: SURENBRA,NATH DAS GUPTA œ ° Cw, SA 
. . v. ^ ` EROS 
. November, 27, 28. 
ABDUL JALIL LASKAR AND OTHERS.* 9 December, 2 


e BRSES 
Revenue Sale Law (Act XI of 1859), sections 11, 12—Furisdiction of Colleqgor 6 
to open separate account—Facts disputed. 


When the power of {Ne Collector to open separate account was dependent 
on certain facts which were disputed and which could only be decided by another 
tribunal as provided by section 12 of the Revenue Sale Law (Act XI of 1859). . 
Held, that the Collector would have no jurisdiction to open separate account 
under section 11 of Act XI of 1859 or if any account was opened it would be e 
without jnrisdiction. f e 
Appeal by the Plaintiff. 
Suit for recovery of possession on declaration of title. 
The material facts will appear ftom the judgment. 


Messrs. Hemendra Kumar Das, Paresh Lal Shome and Probodh 
Lal Shome for the Appellant. 


Dr. Naresh Chandra Sen Gugta and Mr. Ramendra Mohan 
Chatterjee for Respondent No. 17. 


Mr. Priyanath Dutta for the Respondent No. 18. ue 
Mr. Satyendra Kishore Ghose for „Respondent No. Ih, I3; 14- 


Mr, Syed J. H. Sekandar for Respondent No. 1- T. 


C. A. V? . 
The judgment of the Court was as follows : , ° 


Pal, J. :—This appeal is by the plaintif ia a suit for secovery December, 2 
-of possession of the lands described in the schequle to the plaint on ao X 
declaration of the plaintiff's title thereto. — * 
The lands are situate in Mouza Sere pur and are claimed as 
appertaining to separate account No. 36, Sarat Chandra Dutta 
-and others, which Was opened out of Taluk No. 31196-2 Kurpan 
Raza Dassan. This separate account is Alleged to have been 
opened in 1873 under the provisions of Section 11 of Act XI of 


*Appeal from Appellate Decree No. 53 of 1689, against the decree of 
M. Banerjee, Esq., Additioual District Judge, Sylhet dated the 29th August, 
1938, affirming that of K, S. Bhattacharyya, Esq Munsif, Third Court, e 
Habiganj, dated the 24th September; 1937. 
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1859 for specific lands in the mouza. This separatg,account was 
sold for arrears of revenue on 25¢h Septergber, 1934, and theeplain- 
tiff purchased the same at that sale. The sale was confirmed on 
the 24th of November, 1934, and symbolic possession was deli- 
vergd to the plaintiff on the 18th of December 1934. Thereafter 
the plaintXf failed to get actual possesgion $n account of the opposi- 
tion offered by the defendants and hence the present suit was insti- 
tuted on the 21st of De@ember, 1935. 


Six sets of written statements were filed by the different defen- 
dants. The defence case is thatthe disputed lands appertain to 
the residuary chowk of Thak No. 1317 of Mouza Sarishpur w which 
again appertains to six different taluks namely, Taluk No. 1 
Adam Raza. Dassan, Taluk No.1 Adam Raza Hal-abadi, Taluk 
No. 2 Kurpan Raza Dassan, Taluk No. 2 Kurpaf Raza Hal— 
abadi, Taluk No.3 Adam Raza Dassan, Taluk No. 4 Arsadur 
Raza Dassan. Their further-case is that Tajuk No. 1 Dassan and 
Taluk No. 2 Hal-abadi were sold for arrears of revenue due there- 
on in 1907 and i9ir respectively and wére purchased at those 
sales by the predecessor in interest of the defendants Nos. 18 to 
25. Thereafter these defendants Nos. 18 to 25 instituted a title 
suit (T. S. No. 426/14) in the Subordinate, Judge’s Court at"Sylhet 
against all the owners of all the six taluks including the owners 
ofthe separate account No. 3o and obtained a decree in respect 
of their share. The present pla®tiff being a co-sharer in some of 
the taluks at that time was also made a party defendant in that 
suit inethut capacity. Thereafter those defendants instituted a 
suit for partition, being Suit No. 112 of 1921, and obtained a 
decree in that suit afso. In this partition suit also all the owners 
ef all the six taluks including the owners of the separate account 
Ng. 30 and including the present plaintiff as a co-sharer in some 
of the „taluks were parties. In that partition suit the lands now 
in dispute fell into the Saham of one Jagatbehari Purkayastha, 
and the defendants Nos 18 to 25 ultimately purchased the interest 
of Jagatbehari. According to the defence case the share of 
the applicant for separate account No. 3o did not consist of any 
specific land and the lands did not appertain erly to the taluk 
of which he was a @o-sharer. Consefuently | the facts giving the 
collector jurisdiction to open the separate account did not , exist 
and the separate accountis void and was obtained fraudufently 
and collusively, and the plaintiff by the revenue sale of the alleged 
" separate account purchased nothing.e 

Both the Courts below have upheld the'defence contention 


Vor. 75.) HIGH COURT. 


and have di&inissed the suit. *Hence the present appeal by the 
plaintiff. > : 


e 
It Has been found by both the Courts below that asa matter 


of fact the lands appertain to all the six taluk$ as alleged by, the 1 


defendants. This finding is based on sufficient evidence on record 
and no error could be pointed out as vitiating it. . 

It has also been found by fhe Court of appeal below that at 
the time when the application for the opening of the separate 
account No. 30 was made the applicant was not fn possession of 
these specific lands in his share in the taluk. ° 

Mr. Das, appearing for the appellant, contended that on rea- 
ding the judgment of the Court of appeal below asa whole no 
such clear finding on the point could be found init. We are, 
however, of opinion that that is the finding of the Court of appeal 
below when it says that "there is no.definite indication that 
these lands were held specifically by the owners of the separate 
account”. i 

Mr. Das next contends that even assuming that the applicant 
-did not possess the necessary requirements for getting a separate 
account, when the separate accotint was opened as a matter of 
fact its validity cannot “be assailed by any other co-sharer so as 
to prejudice the interest of the purchaser of that separate account 
at a revenue sale. He further contends that the absence of the 
requisite qualifications of the P Dan would not affect the juris- 
diction of the collector to open the account. Such objection 
could have been taken by the co-sharers at the time when the 
application for opening the separate accounj was mgde. When 
no such objection .was taken and the separate Account was opened 
asa matter of fact it is binding on everybody concerned and thé 
purchaser at the sale must be deemed to have purchased it free frbm 
all incumbrances. 5 $ 

We are unable to accept this contention eof "Mr. Das. As 
was pointed out by Lord Esher, Master of the Rolls, in Reg v. 
Commissioners of Taxes (1), 4 $ . : 

“When an ipferior Court of tribunal or body, which has to 
exercise the power of deciding facts, is first established by Act 
of Parliament, the legislature has to considér what powers it will 
givesthat tribunal or body. It may in effect say that, if a certain 
‘state of facts exists and is shown to such tribunal or body before 
it proceeds to do certain things, it shall have jurisdiction to do, 
such things, but not otherwise. Then it is not for them conclu- 


(1) (1888) 21 Q. B. D. 313 (319). 
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sively to decide whether that. „Slate si facts exist$? and y they 
exercise the jurisdiction without "its existfuce, what they do may be 
questioned, and it will be held that they* have acted without juris- 
diction, But there*is another state of things which may exist. 
Thé Legislature may entrust the tribunal og body with a jurisdic- 
tion, which includes the jurisdictioh to determine whether the 
preliminary state of facts exists a$ well as the jurisdiction, on 
finding that it does exist, to proceed further or do something 
more. When the Legislature are establishing such a tribunal or 
bgdy with limited jurisdiction, they also have to consider, what- 
ever jurisdiction they give them, whether there shall be any 
appeal from their decision, for otherwise there will be none. In 
the second of the two casesI have mentioned it ig an erroneous 
application of the formula to say that the tribunal cannot give 
themselves jurisdiction by wrongly deciding certain facts to exist, 
because the Legislature gave them jurisdiction to determine all 
the facts, including the existence of the preliminary facts on which 
the further exercise of their jurisdiction depends, and if they were 
given jurisdiction so to decide, without any appeal being given, 
there is no appeal from such exetcise of their jurisdiction.” ` 

This view was reiterated. by Lord Reading, C. J. in "Rex v. 
Commissioners of Taxes (1). 

In this particular case the power of the collector to opena 
separate account was dependeik on the existence of a certain 
state of facts. The collector himself was not given jurisdiclion 
to deci&e those facts. “Ifthe facts were in any way disputed, the 
collector was prohibited by the statute from proceeding with the 
matter. Consequently his Jurisdiction to open the separate 
«account was absolutely dependent on the existence of the circums- 
tamces mentioned in,section 11 of Act XI of 1859 and the exis- 
tence og otherwise of those circumstances was made determinable 
by other tribtinalg (Vide section r2 of the Act) In the cir- 
cumstances, if it has Been found that those circumstances autho- 
risingethe gollecter to tpen the separate account did not asa 
matter of fact exist His jurisdiction to open the account will 
thereby be affected and the account opened ‘will ' be without 
jurisdiction. š adi e. 

Inany case, section 7r of Assam Regulation I4of 1886 only 
says that the auction, purchaser at a Revenue ‘sale takes the 


„property sold free from all encumbrances. It does not say that 


the purchaser takes the property free from all other titles and 
(1) (1915) 3 K, B. 768. ur 


Vor, 75) HIGH COURT. 

. 
interests existing in the property, and in our opinion, the sale 
could fot have affected th title at least of the holders of the five 
Taluks gther than the Taluks of which the applicant for.the separate 
account was a co-shorer. . 

Inthis view, thereforg the plaintiff auction purchaser did not 
acquire any title to the lands*in suitas against the title of the 
contesting defendants. . x 

Mr. Das contended that the separate account in question cons- 
tituted an estate as defined by the Assam RegulagionI of 1886, 
section 3, clause (b) of which defines the "estate" as follows — |, 

“Estate includes.................. (2) any land subject to the pay- 
ment Of .....ssccsceesseorseveee 4 Séparate amount as a land revenue, 
although no engagement has been entered into with the Government 
for that account .. 

Dr. Sen Gupta, on the other hand, contends that the defini- 
tion is not wide enough to include a separate account at least for 
the purposes of section 70 of the Regulation and that the inclusion 
of separate account within this -definition of “estate” would be 
repugnant to the context when the separate accounts are dealt 
with in the statute. He points ott other absurdities to which 
the provisions of the statute will lead if separate accounts are 
taken as covered by the definition of “estate”. Dr. Sen Gupta 
pointed out that with that extended meaning of the word “estate”, 
as used in section 7o of the Regulftion, the entire present estate 
may be liable for sale for the default only of the separate account, 
though taking into consideration the aggregate account $f the 
entire estate, there may. be not only no default but excess pay- 
ment of Revenue. Dr. Sen Gupta next points* out that though 
for the purposes of Act XI of 1859 the word, as defined in sec- 
tion 1 of -Act VII of 1868, expressly includes separate accounts, 
yet it has been held that in the corresponding*section 13 of Act 
XI of 1859 the word cannot have that extended meaning: Jndra- 
moni Dasya v. Priya Nath Chakravarty (1). “We feel inclined to 
the view urged by Dr. Sen Gupta. But 4s nothing turns apon 
whether the separate account by itself forms an estate or not 
it is not necessary for us to decide the point. Section 71 of the 
_ Regulation which defines the interest taker? by he purchaser 
does not turn upon whether the property sold is an estate or not. 

* In the result this appeal fails and is dismissed with costs. 

Akram J. :—I agree. 


P. R x e Appeal dismissed, . ° 


(1) (1913) 18 C. W. N. 490. 
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Before Mr. Justice B. K. Mukherjea and Mr, ustice 
A. YN. Sen. g . 
ANNADA PRASAD MITRA "d 
. v. 


e e. 
e SUSHIL KUMAR MANDAL, Receiver To THE DEBUTIOR 
EsrATE«OF SRI SRIDHAR JIU AND SRI 
RADHABALLAV Jiv.* 


e 
Shebait, right to sue—Death of a Shebait—Substitution—Decree-holder deceased 

—Legal representatives, if can carry on execution proceedings. 

“A shebait’s right to sue is analogous to -that of A guardian of an infant: 
Tarit Bhusan v. Sridhar Thakur (1) referred to, 

“The idol of a Hindu temple is a juridical entity which®holds and enjoys 
property dedicated to it in an ideal sense. The shebait or the manager is the 
earthly representative who manifests the will of the deity and represents its 
dealings with the outside world, - 

. So on the death of a shebait or manager during the pendency of an execu- 
tion proceeding no question of substitution arises nor an application by a new 
guardian or representative of the deity is a fresh application. 

'"The legal representatives of a *deceased decree-holder can carry on the 
execution proceedings started by the decree-holder by an application" for subs- 
titution and need not file a fresh application for execution : Venkatachalam 
Chetti v. Ramaswamy Servai (2) followed and Akhshay Kumar v. Surendra Lal 
(2) disapproved. 1 


Appeal by the Judgment debtor. 
The material facts will appear from the judgment. 


` Messrs Panthenan Ghose and Harided Chatterjee for the 
Appellant. f 


Mr. Shyama Charan Mitra for the Respondent. 
The judgments-of the Court were as follows : 


Mukherfea,.J.:—These two appeals are on behalf of thé 
judgment-debtor and fhey arise out of two analogous proceedings 
under secjion 47 of the Code of Civil Procedure which were 
heard together and were disposed of by one and the same judgment 
im both the Courts Below; 


*Appeals frofh Apeli Orders Nos. 37 and 38 *of 1940, against the order 
„Of U. M. Chatterjee, *Esq., Additional District Judge of 24 Parganas dated the 
"uth December, 1939, affirming that of A. C. Dutt, Esq., Subordinate Judge, 
4th Court, Alipore (24 Parganas) dated the 17th June, 1939. 

(1) (1941) 74 C. L. J. 13; 45 C. W. N. 932. 

(2) (131) I. L. R, 55 Mad. 352. ° — (3) (1926) 30°C. W. N. 735. 


Vo. 75.] HIGH COURT. | . I 40H 


Civi. 


The mateyjal facts are not in controversy and may be shortly 
stated as follows :—Thera were tw rent decrees. obtained by one 1941. 

Naba Kishore Mandal as the managing® Shebait - -of certain deities Annada Prasad Mitra 
against tHe appellant, Annada Prasad Mitra, ong -on- May 31st, 1928 Sushil "Kumar 
and the other on June 23, 1934. After certain- “proceedings with ¢  , Mandal. 
which we are not concefned at present, both these decrees were, Mukherjea, 3. 
put into execution in the year,1935 and the two execution cases — 

were registered as cases Nos. rog and rro of 1935. In course 

of these proceedings sale proclamations were duly. issued directing 

the sales to be held on January 10, 1936.; Before the sales e 
were held, Naba Kishore died on November 12; 1935. The matter 

was reported to the Court and the, Court granted several adjourn- 
mentsin order that proper steps might be taken in the matter. 

As no steps wefe taken, the two execution cases were dismissed . 
for default on December 17, 1935. 

It appears from the records that the Shebaits of the deities d 
who were fairly large in number took the opinion of the' Goverri- ° 
ment Pleader at Alipore as to the proper way-of proceeding in 
the matter, and the opinion given was to the effect that all the 
Shebaits together. should file a suit for settling a scheme for 
management of the Debuttar property and get a Receiver appoin- 
ted in the suit, and the Receiver thus appointed should continue 
the execution proceedings. l 

Owing to various dissensions apongst the Shebaits themselves 
there was considerable delay in instituting the suit and it was 
brought only in the year 1938. On December 21, 1938, the pre- 
sent respondent was appointed a Receiver in respect of the 
Debutter property and on January. 9». 1939, he, filed #pplications 
in the two execution cases for setting aside the-orders of dismis-, 
sal for default passed in them and for leave to continue the pro- 
ceedings on behalf of all the Shebaits. ‘The trial Court allowed 
these applications and set aside the orders of* dismissal for default. 

On appeal the judgment was affirmed. Ihe judgment-debtor has 
now come up to this Co.urt. 5 

Mr. Panchanan Ghose who - appears in support of “the appeal 
has argued befofeeus that the Courts below ought to have 
thrown out the applications* of the Receives on the ground of 
limitation. His contehtion is really of a two-fold "character. In 
the first place, *he says that under Order 22, rule 12 of the Code 
of Civil Procedure no application for substitution | can be made 
by the heirs of a deceased dgcree-holder, They can only make * p 
a fresh application for execution whith must be governed by Article 
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182 of the Limitàtion Act. In the second place, it,js urged that 
even if the application is for fave to «ontinue the proceedings 


Annadg Prasad Mitra Started by Naba Kishore, it is hit by Article 181 of the Limita- 


Sushil. “Kumar 


. Mandal, 





Mukherjea, F. 
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tion Act as it has ngt been made. within three years from ‘the death 
of Naba Kishore, 

I have no doubt that tide: may be some force in these argu- 
ments. Order 22, rule 12 of “thg Code of Civil Procedure lays 
down that nothing in rüles 3, 4 and 8 of the order would apply to 
proceedings in execution of a decree or order. 

There is divergence of judicial opinion as to the proper inter- 
pretation of this rule. According to one view as there is no 
provision or machinery provided by the Code of Civil Procedure 
for substitution of the legal representatives of a deceased decree- 
holder and ás these proceedings can never abat@, the heirs or 
legal representatives can only file a fresh application for execution. 


‘This was the view taken by the Madras High Court in Palaniappa 


Chettiar v. Valliammai Achi (1) which was subsequently overruled 
by Full Bench decision of the same Court in Venkatachalam 


„Chetti v. Ramaswamy Servai (2). A somewhat similar view was 


taken by this Court in ksgoy Kumar v. Surendra Lal (3) - 
where it was held by the learned Judges, that it was neither com- 
petent nor necessary for the legal representatives of a decree- 
holder to make an application for substitution. B. B. Ghose, J. 
who delivered’ the judgment obsgrved, however, that on the death 
of the applicant for execution it was open to the legal representa- 
tives ip apply immediately for carrying on the proceedings in 
execution of the decree or to apply for fresh execution under Order 

21, rule 16 of the Gode of Civil Procedure. 

. Inan earlier Calcutta case, Manmatha Nath Mitter v. Rakhal 
* Chandra (4) the question arose at the appellate stage, as the appel- 
lant died during tlfe pendency of an appeal from an order in an 
execution proceeding. - It was held that it was-open to the legal 
representatives to apply for leave to prosecute the appeal. The 
Madras Full Bench decision referred to, above, namely, Venkata- 
chalam Citti v. * Ramaswami Servai (2), laid down the proposi- 
tion ‘that the legal representatives of a decqased decree-holder 
could be substituted under section »46 and Order 21, rule 16 of 
the Code of Civil Procedure and allowed ‘to continue the pro- 

e- . 

* (1) (1926) I. L. R. So Mad. 1. i 

(2) (1931) I. L. R. 55 Mad. 352: - 

(3) (1926) 30 C. W. N. 735. . 
^. (4) (1909) 14 C. W. N. 752. 2 
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ceeding. It esas not to be txpated as a fresh application and, 
consedfiently, was not INt by section 48 of the Code of Civil 
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Procedure: This view found favour” with the. Bombay High Annada Prasad Mitra 


Court in Annacharya v. Narayan Pandurangrao 41), and the Patna 
High Court expressed the same opinion in the case of McNaught v. 
Musst. Saraswati, (2). . 

The majority of judicial decisions are thus in- favour of. £z 
view that the deceased decree-holder's legal representatives can 


carry on the execution proceedings started by the decree-holder . 


and need not filea fresh application. Ifit is not a fresh appli- 
cation Article 182 of the Limitation Act would not certainly be 
applicable. . . 

The guestion still arises whether the application for leave to 
continue the "proceedings would come within the purview of 
Article 181 of the Limitation Act. Mr. Ghose argues that such 
application must come within the residuary article: whereas it is 
contended on the otherside that the application being not one 
contemplated by the Code of Civil Procedure it is not one 
to which the provision of Article 181 of the “Limitation Act is 
attracted. . 

In thy opinion none o£ the questions discussed above dé really 
arise for decision in the present case. The decrees in question 
were obtained by Naba Kishore as a managing, shebait of a 
certain idol. The person beneficifly interested in the suit and 
in whose favour the decree was really obtained was the idol. It 
is true, as has been laid down in’ the case of /agaditdr® Nath 
Roy v. Hemanta Kumari (3), that the right to possession and 
management of the dedicated properties whith belongs to the 


shebait carries-with it the right to bring suits whenever necessary , 


for the protection of the idol’s property. But the shebait’s right 
to sue is analogous to that of a guardian of an infant [vide , Zarit 
Bhusan v. Sridhar Thakur (4) |. The idol of a Hindu temple 
.isa juridical entity which holds and enjoys property dedicated 
to it in an ideal sense. The Shebait or manager is the . eaythly 
representative who manifests the will of the deity and represents its 
dealings with the Outside world.. `` 6 
In these circumstances I tHink that the deorees in the present 
case were really decrees" in favour of theidol. The death òf the 


" (1) S L L. R. 57 Bom. 616. 
(2) (1934) I. L. R. 13-Pat. 777. 
(3) (1904) L. R. 31 I, A. 203; L L.R. 32 Calc. 129, . 
(4) (1941) 74 C. L. ]. 43 ; 45 C. W. N7932. : mec ; 
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manager or shebait could haye mo further legal effect than the 


-death of the guardian of an ihfant. ‘Phe execution proctedings 


indeed could not be continued unless the idol was properly 
represented. But mo question of substitution really arises, nor 
caf it be said that the application by the new guardian or re- 


Mukherjea, F. N gresentative of the deity is a fresh -application for execution. It 





may be that the Court is not bound to wait indefinitely and 
keep the execution proceedings in its file when there is none on 
the record to garry on the proceedings. In such circumstances 
the Court can certainly strike off the proceedings. But the strik- 
ing off would not really amount to a, dismissal of the execution 
case and it could be revived by the Court en proper cause being - 
Shown. Inthe present case both the Courts below were satis. 
fied that there were sufficient grounds which *prevented the 
applicant from coming up ‘earlier and we are not inclined to 
interfere with the discretion exercised by the Courts below. 

The result is that we dismiss the appeals. In the circumstances 
of the case we direct each party to bear its own costs throughout. 

Sen, J. :—I have had the opportunity of reading the judgment 
of my learned brother whereeall the facts have been fully set 
out. Iagree with the conclusion at which my learned “brother 
has arrived but for somewhat different reasons. I shall, therefore, 
state only those facts which are necessary for the purpose of 
explaining the points with which I shall deal The managing 
Shebait of. the deity obtained two decrees for rent which he put 
into @xecution. He died pending the applications and as no 
one appeared to continue them they were dismissed for default 
on December 17»°1935. Im 1938 the other Shebaits brought a 
suit for settling a scheme of management and got a Receiver 
appointed. He has applied to the executing Court to continue - 
the exgcution cases "which had been dismissed. The applications 


-were made on January 9, 1939. The Courts below have allowed 


the applications. The judgment-debtor has appealed. On his 
behalf two, contentions. have been raised which may be stated 
thus : . - 

-(r) Asthere is no provision for the substitution of parties 
in execution proceedings, on the death | of the decree-holder 
Shebait his legal representatives could not continue the proceedings 
and the proceedings terminated. The decrees could be executed 
thereafter only by- fresh applications for execution. Such appli- 
cations are governed by Article 18e of the Indian Limitation Act 


. and must be made within three years of the last execution petition 
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and within rg, years of the decree. The present ápplications 
being made beyond the time prescribed by Article 182, they are 
barred. | . Hi 

(2) Even if it be held that the proceedingsein execution could 
have been continued.after substitution and the applications were 
dismissed for default; ‘an application to revive and” continue 
the execution proceedings would be governed by Article 181 of 
the Indian Limitation Act and must be made within 3 years of 
the death of the Shebait. The present applications having been 
made beyond that period they are barred. 

I propose to examine the first contention that the execution 
proceedings must terminate on the death of the decree-holder 
pending the execution proceedings by reference to the relevant 
provisions of the Code of Civil Procedure. Order 22, rule x of 
the Code of Civil Procedure says that the death of a plaintiff 
shall not cause the suit to abate if the right to sue continues, 
Order 22, Rule 12 says that- Rules 3, 4 and 8.of the order are 
notapplicable to execution proceedings. 'The other rules must 
therefore apply to execution proceedings unless they are excluded 
by necessary implication. Now Ozder 22, Rule r has not been 
expressty or impliedly gxcluded from application to execution 

- proceedings. Applying it to such proceedings it would read 
‘thus :—"'The death of the decree-holder shall not cause execution 
proceedings to abate if the right togexecute survives.”. The execu- 
tion proceedings therefore did not abate by reason of the death 
of the decree-holder Shebait. Now can it be said that they have 
abated by reason of the failure to substitute the Tegal representatives 
of the decree-holder ? . *. 


Civic, 


1941. 
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Sen, F. 


I think it best to seek the answer to this question in the provi- e 


sions of the Civil Procedure Code dealing with this matter. | 6 

Order 22, rule 1 lays down the general principle regarding 
abatement, viz., that when the right of suit survives death will not 
cause abatement. If it stood by itself there could be no abatement 
of asuit for failure to substitute the legal- representatives of a 
deceased plaintiff or defendant when the tight to sue survived. 
The suit would remain pending for ever. Order 22, rule 3 and 
tule 4 were introduced to meef this difficulty. *'lhese rules make 
it obligatory on the legal representative to apply for substitution 
within a specified period by providing penalty that if there is* 
no substitution within that period the suit shall abate. There 
are no other provisions in the Cede which cause a suit to abate 
by reason of the failure to substitute the legal representatives of 


* 
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a deceased plaintiff or defendgnt. The rules, «however, are 
expressly -wade inapplicable tò executéon proceedings by Rule 


Anüáda.Prasad Mitra 12 of Order 22. Executión proceedings do not therefore. abate 





by reason of the faibure to substitute the legal representatives. of 
the decree-holder. What I would like to emphasise is this. “In 

suit in "which the right to sue survives the abatement of the 
suit is caused not by thé death of one or other of the parties, it 
is occasioned by the failure .of the parties to comply with the 
particular provjsions of Order 22, rules 3 and 4. When those 
provisions do not apply obviously there can be no abatement for 
their breach. The acceptance of the view that in execution pro- 
ceedings the death of the decree-holder causes the proceedings 
to terminate and necessitates a fresh application for execution 
would lead to grave injustice as the following example will show: 
An execution petition is filéd just within 12 years of a decree ; 
before it is disposed of the period of 12 years elapses and the 
decree-holder dies. If the old application cannot be continued 
then the decree can never be executed as a fresh application would 
be barred by the r2 years’ rule. Thus for no fault of the decree- 
holder the decree becomes incapable of execution. 

One must hesitate before one acceptsen interpretation "of law 
which leads to such manifest injustice. This aspect oí the matter 
was considered by the Madras High Courtin the case of Venkata- 
chalam Chetti v. Ramaswamy S@vat and others (1), where it was 
held by the Full Bench that where the decree-holder died pending 
execuffon*proceedings a fresh application was not necessary and 
that the old proceedings could be continued by the legal represen- 
tatives of the decreé-holder after substitution. 

It was argued on behalf of the appellants that there was no 
provision in the Code for substitution in the case of execution 
proceadings and that consequently the Court could not substitute 
the legal represenjatives of a deceased decree-holder. My attention 
was drawn to the faet that Rules 3 and 4 were the rules which 
deal’ with gubstitution-and it was contended these rules not being 
applicable to executioh proceedings there could be no substitution. 
It is quite true that there are no provisions in fhe Code which lay 
down a procedure fot substituting parties in „execution proceedings, 
The Code however is not exhaustive and the inhegent powers of 
the Court to make such orders as may be necessary for the ends 

_ Of justice have been preserved by section 151 of the Code of Civil 
Procedure. Order 22, rules 3 and 4 do not confer a right upon 


(1) (1931) I. L. R, 55 Mad. 352. 
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parties to geb,.themselves substituted, they merely provide the 
'procedfre to ‘be adopted» The right is inherent in the parties 1941. 

and itapises from the fact that the sit or proceeding has not Annada Prasad Mitra 
abated. The Court therefore may in the exereise of its inherent v 

: - Sushil Kumar 

powers substitute parties in execution proceedings. Reliance Was 4 ^ .Mandal. 
placed by learned Advocate or the appellant on thé. case o 
Akhoy Kumar Talukdar and others. v. Surendra Lal Pal (1) where 

B. B. Ghose and Panton JJ. made the . following observations 

at p. 737. è : 

“Order 22, rule r2 of the Code of Civil Procedure. provides — * 
that rule 3 which refers to substitution of legal representatives of 
a deceased Plaintiff does not apply to proceedings in execution 
of a decree. Onthe death of the applicant for execution it was 
open to the legal representatives of the deceased decree-holder 
to apply immediately for carrying on the proceedings in execution 
ofthe decree or to apply for fresh execution under Order ar, 
rule 16 of the Code of Civil Procedure. It was not necessary for 
them nor was it competent to make an application for subs- 
titution.” ] 

The remarks are oditer dica and with great respect I am 
unable to accept the view therein expressed. The learned Judges 
say that the legal representatives of the deceased decree-holder 
could apply for carrying on thè proceedings. Iteseems to me 
that the right tọ continue or cay on proceedings presupposes 
a right to be substituted and an application ‘lo carry on’ procee- 
dings includes in itself an application for substitution., I c8nsider 
that the correct view was laid down by the Full Bench of the Madras 
High Court in the case mentioned above. This disposes of the 
first point raised. i . 

The second point that applications for revivjng the proceedings 
dismissed for default are barred by limitation by reason of «Article 
181 of the Limitation Act -does not appear to ,me*to be sound. 
Article 181 applies only to applications made under the Code 
[See Hansraj Gupta and others v. Official Isquidagrs of, the Dehra 
Dun-Mussoorie Electric Tramway Co. Lid? (2) ] The applica- 
tions for setting asile the orders of dismissal and for continuing 
the execution proceedings are not applications® undey the Code of 
Civil Procedure. The Code nowhere provides for such applica- | 
tions. They are proceedings by which the inherent jurisdictioft 
of the Court is invoked. It was argued that they were applications : 


Civ, 





Sen, F. 





(1) (1926) 30 C. W. N. 735. $ ° ° 
(2) (1932) L. R. 601. A. 13 (20). 
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under section 151 of the Code and therefore governedy Article 181 
of the Limitation Act. In 1 my Opinion. tMis view has arisen Owing to 


Annada Prasad Mitra the loose language which is sometimes employed in describing 
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applications as being under one section or another. Section 151 does 
not deal with any application nor does it prescribe the procedure for 

y application. It is a clause. whereby the inherent power which 
is in the Court to act ex-debito gustitie, is recognised and left 
unfettered by the Code. This power is independent of the Code. 
An application, invoking this power is one which is not made 
ynder any provisions of the Code and therefore it is not governed 
by Article 181 or any other article of the Indian Limitation Act. 
The Court will exercise its inherent powets if it considers that 
justice requires its exercise and if it is satisfied that there are no 
such laches on the part of the applicant which Would disentitle 
him to relief. The Limitation Act will not govern such applica- 
tions. The only question which has to be considered then is 
whether there has been such delay as would justify the Court in 
refusing relief upon the principle vigilantibus non dormientibus 
leges adjuvant. Uponthe facts disclosed in this case I am satis- 
fied there has really been no such culpable delay and I consider 
that the Courts below acted rightly in reviving the proceedings and 
in allowing the Receiver to continue them. 

For these,reasons I agree in the order that has been made. 


P. R. * | Appeals dismissed. 


Sir, @ © 
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© Justice S. Varadachariar, and Mr. Justice ` US 
Zafrulla Khan. ° 


HULAS NARAIN .SINGH AND OTHERS ^". A F. C. 
> 1942. 
V. . wee 


THE PROVINCE OF BIHAR., February, 23. 


o 
Ultra Vires—T7he Bihar Agricultural Income-Tax Act (VII of 1938), not ultra 


vires of the Bihar Legislature—The Bihar Agricultural Income-Tax Act, 
section 2 (a)—Permanent Settlement Regulation (I of 1793) is an Indian 
law—Constitution Act, Section 108 (2) (a)—'Act of Parliament’—Income 
` derived from Permanently settled estate, if taxable. 


The Bihar Agricultural Income-Tax Act is not wltra vires of the Bihar 
Legislature and was validly enacted. 


The Bihar Agricultural Income-Tax Act applies to income derived from 
permanently settled estate. 


Prabhatchandra Barua v, The King Emperor (1) referred to. 


Entry No. 54 of List] and Entry No®41 of List II are complimentary to 
each other and the tax imposed by the Bihar Agricultural Income-Tax Act 
is within the limits of the power vested in the Provinces, a general measure of 
property taxation, 

Nova Scotia Steel and Coal Company, glimited v. Minister of Finance and 
Customs (2) referred to. 


The Permanent Settlement Regulation of 1793 is an Indian,lavgenacted 
like any other Indian law by the legislative machinery then in operation in 
India, 


The expression ‘Act of Parliament’ has been used in sectiotr 108 (2) (a) of the 
Constitution Act in the sense öf enactments actually passed by Parliament? . 
and not of laws passed bya subordinate Legislative body under authority con- 
ferred upon it by an Act of Parliament. : è 


The Queen v. Burah (3); The Queen v. Walker (4)gand bther cases dis: 
tinguished. . 


The definition of ‘agricultural income’ in the Bihar Aggculturel Income-Tax E 
Act should be so readas to confine its operation to*income which can be pro- 
perly classified"as *afrieultural income’ within the meaning of the definitiop-in 
the Indian Income-Tax Act, and in tespect of which aloge the Provincial Legisla- 
ture was competent to legislate, . 


- (1)"(1930) I. I. R. 58 Calc. 430; S2 C. Li J. 223. ` E 
(2) [1922] 2 A. C. 176. 

(3) (1878) L. R. 5I. A. 178; 1. L. R- 4 Calc. 172. . ] e e 

~ (4) (1875) 10 Q. B. 355 (858). . ka 
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In ve The Hindu Women's Rights to Property Act (1) referred to, 


Attorney General for British Colufgbid v. Attorney General Jor Canada (2) 
‘distinguished. ' , 


LÀ 
Though the definition of ‘agricultural income’ in the Bihar Agricultufal Income- 
Tax Act did not specify that the cess or rate should be assessed and collected by 


hat given Sin the Indian Income-Tax Act. e 


—— * NG of the Crown as such, it (i. e, the definition) is identical in its effect with 


Gilbert v. The Corporation of TrinMy House (3) and Metropolitan Meat 
Industry Board v. Sheedy (4) distinguished. 

Federal Cage No. VI of 1941. Appeal froma judgment ofa 
Special Bench of the High Court of Judicature at Patna which was 
constituted to hear a suit on the Original Side, the suit having 
been filed in the first instance in the Court of the First Subordinate 
Judge, Patna, and subsequently transferred by the High Court to 
its own file for hearing and disposal. 


The judgment of the Court was delivered by 


Zafrulla Khan, J. :—This is an appeal froma judgment of 
a Special Bench of the High Court of Judicature at Patna which 
was constituted to hear a suit on the Original Side, the suit having 
been filed in the first instance in the Court of the First Subordinate 
Judge, Patna, and subsequently transferred by the High Gourt to 
its own file for hearing and disposal. “The appellants are zemin- 
dars holding a permanently settled estate in the district of Patna 
in the Province of Bihar. Qn the 17th March, 1939, a notice 
was served on them by the agricultural income-tax authorities of 
Bihar ugder sections 17 (2), 30 and 7 of the Bihar Agricultural 
Income-Tax Act (VII of 1938) (hereinafter referred to as the 
impugned Act) calling upon them to make a return of ` their agri- 
cultural income for the previous year in order that an assessment 


* to agricultural income-tax might be made upon them. On the 


7th October 1939,* they instituted this suit against the Province 
of Billar calling in question the validity of the impugned Act and 
praying for a declaration that the Act was wltra vires of the Bibar 
Legislature and that the notice served upon them was invalid and 
ineffective? Thé plajnt also referred to an amending. Act (V of 
1939) but as nothing turns on the provisions eof that Act, it is 
unnecessary to refez to it separately im this judgment. 

The suit was dismissed by the High Ceurt on the 17th April, 


.1941, and the plaintiffs have come up in appeal to tlfís Court. * 


(1) (1941) 4 F. L. J. 1 (9-11) ; 73 C. L. J. 415 (F. C). 
(2) [1937] A. C. 377. 7 ° (3) (1886) 17 Q. B. D. 795. 
(4) [1927] A. C, 899. ` . 
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The grounds set out in the plaint on the badi "of which the Fa e 

validity of the > impugned Act is questioned, are 3942. 


(a) that the impugned Act repeals, *amends or is repugnant to Hulas Narain Singh 
an Act of Parliament extending to British Indig within the meaning he Ban ine of 
of section 108 (2) (a), or a Governor-General’s Act within «the ; Bibar, 
meaning of section 108 (2) (b) of the Constitution Act,” that T Zafrulla Khan, F. 
say, Regulation r of 1793 (the Bengal Permanent Settlement unm 
Regulation), and therefore required the previous sanction of the 
Governor-General, which was not obtained ; 

(b) that it constitutes a direct invasion of the Permanent Settle- é 
ment Regulation inasmuch as it seeks to augment the fama on 
permanently settled .estates which the Regulation had made 
unalterable for ever, and therefore required the previous sanction of 
the Governor uthder section 299 (3) of the Constitution Act, which . 
had not been obtained ; and 

(c) that entry No. 41 in List II of the Seventh Schedule to 
the Constitution Act was intended to be made applicable to agri- . 
cultural incomes derived from estates settled otherwise than under 
the-Permanent Settlement Regulation, and that the impugned Act 
therefore cannot operate in respect of incomes derived from per- 
manently settled estates. | 

In the course of the agrument before the High Court objection 
was also taken to the validity of the impugned Act on the ground 
that the definition of “agriculigral income" adopted by the 
impugned Act was in some respects wider and in other respects 
narrower than the definition of that expression imported by eection 
311 (2) of the Constitution Act, and that consequently the whole of 
the impugned Act was invalid. It would be con¥enient t$ deal with 
this last matter first. 

By section 311 (2) of the Constitution Act “agricultural i income” 
unless the text otherwise requires, means agricultural income as 
defined for the purposes of the enactments relating to Indian 
Income-tax. To appreciate the argument based upon the difference 
in the definition of “agricultural income" in, section 2 (q) of 
the Indian Income-Tax Act and in section 2» (a) of the impugned 
Act, we set out tife«ormer showing the alterations made in it by the 
latter. The words in brackets are omitted iw the Bihar Act and 
those in italics added.” £ 

- (2) “Agricultural income” means— l . 

(a) any rent or [revenue] #xcome derived from land which is 
used for agricultural purposes, and is either assessed to land * 
‘revenue [in British India] in Bihar or subject ta à local «ess or 


oe 
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F C rate assessed and collected [by officers of the Crown as such] 
1942, under any Bengal Act, or under’ ny Bihar & Orissa " Act, og under 
' Hulas Nara. “Singh “any Bihar Act ; . 


"The Province of 
Bihar. 


Zafrulla Khan, 9? 


(b) any income, derived from such land by ° 

. (i) agriculture, ‘or 

(ii) the performance by a cultivator o receiver of rent in kind 

any process ordinarily employed by a Cultivator or receiver of 
rent in kind to render the produce "raised or received by him fit to 
be taken to market, or - 

(iii) the sal bya cultivator or receiver of rent in kind of the 
Produce raised or received by him, in respect of which no process . 
has been performed other than a process of the nature described in 
sub-clause (ii) ; l 


[ (c) any income derived from any building owntd and occupied 
by the receiver of the rent or revenue of any such land, or 
occupied by the cultivator, or the receiver of rent in kind, of. any 
land with respect to which any operation mentioned in sub-clauses . 
(ii) and (iii) of clause (b) is carried on : 

Provided that the building is on or in the immediate vicinity 
of the land, and is a building which the receiver of rent or revenue 
or the cultivator or the receiver of rent sin kind by reason of his 
connexion with the land requires as a dwelling-house, or as a store- 
house, or other out building. | 


It will be observed that the Whole of paragraph (c) has been 
omitted in the impugned Act. 
e e 


It has been brought to our notice that by Bihar Act I of 1942, 
paragraph.. (a) of „the definition of “agricultural income" in the 
impugned Act has been so amended as to bring it into complete 
verbal conformity (except for the necessary distinction between 
Tand in British India and land in Bihar) with the definition of that 
exprefsion in the Income-Tax Act. This however does not affect 
the determination of the question that arises for decision in the 4 


present case. i 


ft was argued before the High Court that the omission of para- 
graph (c) of the Income-Tax Act definition rengered the impugned 
Act invalid, as the definition in thateAct was narrower than that 
laid .down is the Income-Tax Act. This contention was not 


„pressed before us and the short answer to the argument urged be- 


fore the High Court is that entry No. 4r of List II empowers the 
Provincial Legislature to make laws with respect to “taxes on 
agricultural income"* generally ; and a Provincial Legislature is 


ce 


. š . 
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clearly entitleĝto impose a tax on some categories of agricultural F. C. 
income‘and not impose it dn others. : 1942. 

The.contention advanted before: us with reference to the Hulas Narairf Singh 
departures made in the impugned Act from the? language of para- v. 


graph (a) of the definition, of “agricultural income" in the Income- ans PRU e 
Tax Act may be summarized*as follows: The definition in n ous 
Income-Tax Actrequires that «he land should be subject to a 
local rate “assessed and collected by officers of the Crown as 
such". Local cesses and rates imposed upon land4n Bihar under 
the authority of the various statutes in operation in'that Provinge 9 
(so runs the argument) even where they are “assessed and collec- 
ted" by Officers of the Crown, are notassessed and collected by 
Officers of the Crown “as such", but only as delegates and func- 
tionaries of the local bodies for whose benefit the cess or rate is 
imposed and collected. Hence the definition of "agricultural 
income" adopted by the impugned Act embraces rent or income 
derived from agricultural land subject to a local cess ox rate even 
when the cess or rate is notassessed and collected by officers of 
the Crown as such. That income accordingly is not "agricultural 
income" within the’ meaning of the definition in the Income-Tax 
Act, and the departure from that definition renders the impugned 
Act invalid. It was conceded that the variations from “rent or 
revenue" to “rent or income" and from “local rate” tq “local cess or 
rate” were immaterial, and that th restriction of the definition in 
the impugned Act to rent or income derived from land in Bihar 
was necessary. om 

It is common ground between the parties that local cesses or 
rates imposed upon lands within muhicipal limits which are used 
for agricultural purposes are not assessed and collected in the e 
Province of Bihar by officers of the Crown as such, and that the 
income, if any, derived from such of these lands as are revenue 
free would fall within the purview of the impugned* Act, though 
such income is not “agricultural income” within the definition of 
that expression in the Income-Tax Act. Te this, extent thexefore 
it is admitted that the definition of “agridultural income" in the 
impugned Act is “wider than the definition of that expression*in , 
the Income-Tax Act. hat being so, it was *ontegded that the ` 
whole of the impugned Act must be held to be xira vires of the 
Provincial Leg islature. e 

There is no mention in the plaint of the existence in the Pro- 
vince of Bihar of revenue free land within municipal limits which ° . 
is used for agricultutal purposes and is assessed to a local rate. 

š E - 
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jane No evidence was led in the suit as it was assumed thet after certain 
1942. ‘admissions had been made on behalf of the defendant, the rema- 
Hula$ Narain Singh ining questions that arose "for decision “were all pure questions of 


The Provi s Jaw. The first answer to the appellants’ contention on this point 
Bihar.* therefore is that the existence of any such land in the Province 


a Ki Bihar is not established and we are unable to hold that in fact 

the definition of "agricultural income” in the impugned Act 

6 e embraces within its ambit anything which would not be covered 
by the definitian of that expression in the Income-Tax Act. Nor 
would the Provincial Legislature consider it necessary to provide 
for the specific exclusion of such land from the definition if no such 
land was in fact in existence. 

Assuming however the existence of such land in the Province 
of Bihar the most | reasonable construction of sub. clause (i) of 
the definition in the impugned Act would make it read as 
follows :— 

(r) any rent or income derived from land which is used for 
agricultural purposes, and is 

(a) either assessed to land revenue in Bihar, or 

(b) subject to a local cess*or rate assessed and collected by 
officers of the Crown as such under any Provincial Act in " force i in 
Bihar, or 

(c) subjeet to a local cess or rate assessed and collected by any 
municipality under any Provincfal Act in force in Bihar. 

On this construction it is obvious that paragraph (c) would be 
inoperative inasmuch as it relates to income which would not be 
"3gricultgral income" as defined by the Income-Tax Act. This 
however would nót affect the validity of the rest of the Act, if it is 

* found to have been otherwise validly enacted. 
*- The appellants relied upon the <Asorney-General for British 
Columbia v. Attorney-General for Canada (1) in support of the pro» 
position thaf the inclusion in sub-section (1) ‘of that part of the 
definition which we “have set out above as paragraph (c) renders 
the*wholeof the impugned Act invalid. In that case the validity of 
a statute of the Dominion Parliament of Canada, was questioned on 
the ground that the statute in substance invaded the provincial 
field. It was contended on behalf of the Dominion that such parts 
of the statute as were within the competence of the Dominion, Parlia- 
* ment should be upheld and should be separated from such of the 
provisions of the statute as had been held to be beyond such com- 
petence. Their Lordships held that the whole texture of the Act was 


(1) [1937] A. C. 377. 
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inextricgbly intérwoven and that the’ portions within the competence, ESC 


of the Dominion Parliament could not be contemplated as existing 1942. | 
independently of the rest of. the Act which had,been found to be Hulas Narain Singh 
beyond such competence. They were also of the opinion that eas he Province of 

the main legislation was iftvalid as being in pith and substance aS Bihar. " 
encroachment upon Provincial rights, the rest of the Act must Z afrulla Khan, 3. 

with it as being in part ancillary to it. We are here faced with no == 
such contingency. The definition of “ agricultural income ” in the ~ 
impugned Act does not in terms include income defived from land ê 

situate within a municipality, and paragraph (c) of sub-section (1) of 

the definition as construed by us above is a very minor part of it. 

The definition in the impugned Act should, in our opinion, be so 

read as to confime its operation to income which can be properly o 

classified as “agricultural income” within the meaning of the defi- , 

nition in the Income-Tax Act, and in respect of which alone the ? 
Provincial Legislature was competent to legislate: See the recent . 

opinion of this Court Zu re The Hindu Women's Rights’ to Property 

Act (1). The relevant authorities have been noticed at length in 

that judgment and it is unnecessary for us to refer to them here. 

`. In hig reply Counsel for appellants conceded that as the defini- 

tion in the impugned Act did not in terms specify income derived 

from land situate within municipal limits the case Was governed by 

the principle of Macléod’s case (2) and that he could “not therefore 

contend any longer that the whole of the impugned Act was rendered 

invalid on account of this part of the definition being wider ethan 

the definition in the Income-Tax Act. x 

Counsel's main contention on this part of theecase was that the 

road cess levied even upon land outside municipal limits was not 

assessed by the Collector but by the District Board, the latter not 
-being an officer of the Crown. On that basis he Zrgued that as the 

definition in the impugned Act did not specify that the,cess or rate 

should be assessed and collected by officers of, the"Crown as such, : 
this part of the definition also travelled beyond the scope of the 
definition in the Income-Tax Act inasmuch as ,it embraced a wider 

-category of land than, was contemplated in that definition. It wag 

argued on behalf of the respendent that land, in Bihar outside 

municipal limits is subject *to local cesses under the Bengal Cess Act 

(Ix, of +1880), a$ amended and modified by subsequent Bihar . 

legislation, and under the provisions of this Act as so amended and 

modified, the road cess leviable i is assessed “and collected not by the e e ° 


(1) (1941) 4 F. L, J. 1 (91); 73 C. Le J. 415 (F. E" 
(2) [1891] A. C. 455. P 
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District Board but by the Gplléctor as such. The Collector is 
admittedly an officer of the Crown, and therefore the definition in 


e 
Hulas Narain Singh the impugned Act is in this respect identical in its effect? with the 
e 


v 


The Province 


Bihar. 
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definition in the Income-Tax Act. We consider that this contention 
of the respondent is well founded. . 

The whole scheme of the Bengal Cess Act makes it quite clear 
that, though the general rate of the road cess is determined in each 
year by the District Board, the actual assessment and collection are 
made by the Gollector. Section 38 says :—“ The road cess for each 
year shall be assessed and levied in each district as provided in 
section 6 and (subject to the maximum rate mentioned in that 
section) at such rate as may be determined for such year by the 
District Board.” This section clearly treats the assessment and levy 
of the cess as processes distinct from the determination of the 
general rate which is to be done by the District Board. Assessment 
may be described as comprising the process of valuation of land 
and the determination in respect of each estate of the amount of 
cess payable by the estate on the basisof the valuation at the rate 
determined by the District Board. The valuatión of land is dealt 
with in Chapter II of the Act,” and has throughout to be carried out 
by the Collector. On the basis of this Valuation the determination 
of the amount in respect of each estate has also to be done by the 
Collector. {Section 38). It is not disputed that the cess is collected 
by the Collector. There can Therefore be no doubt that the road 
cesgleviable under the Bengal Cess Act is assessed and collected by 
the Collector. The question, however is, whether the Collector in 
performing these,functions „acts as an officer of the Crown as such 
or merely as a delegate or functionary of the District Board. In 
this connexion our attention was drawn to section 9 of the Cess Act 

* which provides &hat the proceeds of the road cess in each district 
shafl be paid into the District Road Fund of such district as herein- 
after provided.e It was said that as the cess is levied for the benefit 
of the District Board and is to be paid into the District Road Fund 
and not ‘nto tite Provincial exchequer, the Collector in assessing and 
collecting the cess must be presumed to be acing as the agent of 
the District Board and not as an officer of the Crown. 

We do aot think that the capacity in which the Collector assesses 
and levies the cess can in any manner be affected eby the destination 
of the proceeds of the cess when collected. The definition in the 
Income-Tax Act itself refers in this context to a ‘local rate’ which 
clearly implies that rates to þe fevied for the benefit of a local body 
were intended to be comprised in that definition, Counsel for the 


" 
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appellants was unable to suggest any “local rate” other than those 
levied for the benefit of local Yodjes. Collector, is defined for the 
purposes of the Act in section 4, and jn effect means the officer ih 
charge ðf the revenue administration of a district, and includes any 
person specially invested with the powers of a Collector for the 
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purposes of the Act. He»is ordinarily an officer of the Indian Civil / Za frulla Khan, 9. 


Service ora senior officer of the Provincial Civil Service, ang if 
admittedly an officer of the Crown. 
There can be no doubt that the duties of assessment and collec- 
tion are part of a Collector's official duties under the Cess Act and 
“in performing -these duties he acts as an officer of the Crown. Me 
is subject in the performance of them to the general control and 
supervision of the Commissioner and of the Board of Revenue 
(section 105), and appeals from his orders lie to the Commissioner 
(sections 102, to3 and 104). He is not in any manner subject to the 
control of the District Board. i 
Our conclusion is reinforced by the consideration that the Cess 
Act provides for the levy and collection of -two cesses, a road cess 
'and a public works cess (section 5), and whereas the proceeds of the 
road cess are to be paid into the District Road Fund (section 9), 
the prqceeds of the public works céss are to be paid into the public 
treasury (section ro). The general rate of the public works cess 
for each year is determined by the Provincial Government 
(section 39). The-provisions with respect to the assessment and 
collection of both cesses are, howÉver, the same, and so also the 
provisions with respect to the powers and authority of the Collector. 
“It cannot be denied that the Collector in assessing and "coflecting 
the public works cess does function as an officer of the Crown as 
such. That being so, it would not be reasonabfe to hold that in 
"respect of the assessment and collection of the road cess under e 
the same statutory provisions .he functiogs in any other 
capacity. v . 

. Gilbert v. The Corporation of Trinity House (19 and Metropolitan 
Meat Industry Board v. Sheedy (2), which wére cited to us do not 
seem to give any support to the appellants: Thequestion af issue 
‘in the first case avas whether the Corporation of Trinity House and 
in the second whether the Mgtropolitan Meat Industry Board were 
or were not servants of *the Crown. - The question that we have to 
"consider here eis not whether the District Board or its officers can 
be regarded as officers of the Crown, but whether the Collector, who 


(1) (1886) 17 Q. B. D. 795. e 


(2) [1927] A. C. 899.. AK P 
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is admittedly an officer of the Crown, acts as such in the perform- 
ance of the duties assigned to him under the Cessefict. We have 
“no doubt that he does. : 

It was also argued that ‘by virtue of Section 100 of the4Cess Act 
which authorizes the Board of Revenue to invest at any time any 
pefson with the powers of a Collector, & person who is not the 


officer in “charge of the revenue administration of a district may be 


entrusted with the assessment ande collection of cesses under the 
Act. That undoubtedly isso, but section 100 itself provides not 
only that such g person must be appointed by the Board of Revenue 
hut that the powers of a Collector are to be exercised by him under 
the control and supervision of the Collector, or independently of 
such control and supervision as the Board may direct. All his pro- 


.ceedings are subject to the general control and supervision of the 


Commissioner and- of the Board of Revenue (section 105), and 


‘appeals from his orders would lie to the Collector or the Commis- 


sioner (sections 102, 103 and 104). For the purposes of the Act he 
is in exactly the same position as a Collector and would act as an 
officer of the Crown as such. 

We now turn to the contention that since the impugned Act was 


repugnant to an Act of Parlianwent extending to British India within 


the meaning of section ro8(2) (a) of the «Constitution Act? that is 
Regulation I of 1793, it required. the previous sanction of the 
Governor-Gengral before it could be introduced into the Bihar 
Legislature and that as such saffction was not obtained, it is altoge- 
ther invalid and ineffective. It was argued that the Governor- 


-Genef&l “in Council, who purported to enact this Regulation, 
-possessed no legislative authority in 1793, and the Regulation was 


enacted by him as’a delegatė of the British Parliament by virtue of 
section 39 of 24 Geo. III C. 25, commonly known as Pitt's India 
Act, and it thus became a part of that Act. 

In,elaborating this part of his case Counsel cited passages from 


-authoritative books dealing with the Permanent Settlement such as 


Field's Regulations of* the Bengal Code, Phillips’ Land Tenures of 
Lower Bengal, Cowell’s History and Constitution of Courts and 
Legislative Authorities*in India, and Harington’s Analysis. He also 
quoted from the Minutes of Lord Cornwallis afd Sir John Shore, 
and drew our gttentbn to various sections, of 13 Geo. III C. 63, 
commonly known as the Regulating Act, and 24 Geo. III C. 25. 
We do not consider that for the determination of the question 
under consideration, we are called upon to enter into a. detailed 
examination of these authorities anó statutes. It is sufficient to note 
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that after the East India Company had obtained the Diwani of the 
Provinces of Bengal, Bihar and Orissa in 1765, annual settlements of 
the jama were the rule and settlementsefor any longer period the 
exception. These annual settlements caused great hardship to and 
resulted in grave dissatisfaction among the landholders and Zargin- 
dars of these Provinces. eln many cases they were dispossessed of 
their estates as a consequence ‘of failure to accept a settlement OPof 
default in the payment of the Jama settled. The situation deteri- 
orated to such a degree that Parliament was compelled to take note 
of it, and section 39 of Pitt’s India Act laid a duty*upon the Court 
of Directors of the Company to carry out an investigation into the 
complaints of landholders and Zamindars and effectively to redress 
the same and also to give orders and instiuctions to the several 
Governments ang Presidencies in India for the settling and establish- 
ing “ upon principles of moderation and justice, according to the 
laws and constitution of India, the permanent rules by which their 
respective tributes, rents and services shall in future be rendered 
and paid ”-to- the Company. Lord Cornwallis was sent out as 
Governor-General with instructions to carry out the investigation 
and to afford the necessary relief and redress. Elaborate inquiries 
were made and Regulations were promulgated in 1789 and 1790, 
which converted” the theħ current Settlement into a Decennial 
Settlement. It was also notified that the jama assessed under these 
Regulations would continue after the expiration of fen years and 
would remain unalterable for ever, provided this course should meet 
with the approvalof the Court of Directors. This apprpva] was 
forthcoming and the jama assessed under these Regulations was 
declared fixed for ever by a Proclamation of the, Governar-General 
dated the 22nd March 1793. This Proclamation Was subsequently 
enacted into Regulation I of 1793 on the rst May of that year, and 
was given force and effect from the 22nd March previous, the daté 
of the Proclamation. A number of other Regulations were enacted 
on the same date all of which, including the Permanent Settlement 
Regulation, were formed into a Code and thé Courts of justice in 
the Provinces of Bengal, Bihar and Orissa were directed to regulate 
their decisions by, the rules and ordinances contained in it. 
(See section' 8 of 1937 Geo, IJI C. 142, East India Company Act 
1797). s . 


The Regulation purports to be enacted by the Governor-General 7 


in Council, who by virtue of section 36 of the Regulating Act had 
authority to “ make and issue rules, ordinances and regulations for 
the good order and Civil Governfnent of the Company's settlement 
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at Fort William and other factories and places suboydinate or to be 
subordinate thereto”, subject*to the conditions and restrictions 
prescribed in that section.* There was some argument at the Bar 
with regard to the,meaning to be attached to “places subordinate 
oreto be subordinate thereto", but we do not think that it is neces- 
sary for us to come toa definite copclugion upon that point. We 
may, however, invite attention to section 7 of the Regulating Act 
which made provision “for the appointment of a Governor-General 
and four Councillors in whom “the whole civil and military Govern- 
ment of the said Presidency and also the ordering, management and 
government of all the territorial acquisitions and revenues in the 
Kingdoms of Bengal, Bihar and Orissa ” was vested. It was argued 
on behalf of the respondent that the territorial limits of the legis- 
lative authority conferred upon the Governor-General by section 36 
of the Act were the same as those of the executive authority con- 
ferred upon him by section 7. If that was indeed so, as well may 
have been the case, the Governor-General in Council possessed 
adequate legislative authority for the enactment of the Regulation. 
But even if there were some doubt as to the extent of his legislative 
authority it must be presumeg to have been set at rest by- the- 
direction given ‘that all Courts in these Provinces must give effect 
to the provisions of these Regulations (See section 8 of 1937 
Geo. III C. 142). In either case the Regulation was an enactment 
of a subordinate legislative authority which no doubt derived its own 
authority from an Act of Parliament, but whose enactments did not 

thereby become Acts of Parliament. 

Reliance was placed upon the observations of Sir Richard 
Garth, Ct J. in the case Empress v. Burah and Book Singh (1) and 
upon the judgment of the Privy Council in the same case on appeal 
„reported as The Queen v. Burah (2). In that case Their Lordships 
had to deal with à question which bears no analogy, whatsoever, to 
the question now before us. An Act of the Indian Legislature passed 
in-1869 had vested jn the Lieutenant-Governor of Bengal the power 
to apply certain provisjons of the Act to certain areas at such time 
as he might think fite Their Lordships held that the Act of 1869 
was a familiar instance of conditional legislation and that the vesting 
of certain powers ein the Lieutenant*Governor did not amount to the 
creation of 2 new legislative authority. 

We are unable to accept the contention that séction 39 df Pjtt's 
India Act was conditional legislation within the meaning of that 


_ (1) (1877) I. L. R. 3 Gale. 63 (140). ə 
(2) (1878) L. R. 5 L A, 178; I, É, R. 4 Cale, 172. 
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expression as tised by Lord Selberng in delivering Their Lordships’ 
judgment i in The Queen v. "Burah (1). Segtion 39 fulfilled its purposé 
by giving directions to the Court of Directors on certain matters and 
left it to that body to give. effect to those diréctions through the 
Governments and Presidencies in India, which were no doubt to 
employ their own executive afd legislative machinery for the qqur- 
pose. The Permanent Settlemeht Regulation was thus an Indian 
law enacted like any other Indian law by the legislative machinery 
then in operation in India. In our opinion the expression “ Act of 
Parliament" has been used in section 108(2) (a) of the Constitutien 
Act in the sense of enactments actually passed by Parliament and 
not of laws passed by a subordinate legislative body under authority 
conferred upon it by an Act of Parliament. The Regulation stands 
in this respect on no different footing from any. other Indian 
enactment. 

The Queen v. Walker (2); Powell v. Apollo Candle Company (a) 5, 
Willingale v. Norii. is (4) ; Notional Telephone Company v. Baker (5), 
were also cited in support of the appellants’ contention. Broadly 
speaking the proposition to be extracted from these cases is that 
where in pursuance of an Act of Patliament, by-laws or regulations 
are made, the sanction béhind these by-laws or regulations is the Act 
of Parliament under the authority of which they are framed. That 
applies in the last resort to the (ellanve Acts ofall subordinate 
. legislatures. 

The contention that Regulation I of 1793 had somehow become 
textually a part of Pitt’s India Act was met by the retort that the 
Act had been repealed in toto by the Government of India (Amend- 
ment) Act, (6 & 7 Geo. V C. 37), section v2) *read with the 2nd 
entry inthe second schedule without any saving or reservation,e 
and was no longer in operation when the impugned Act: was 
.passed. . 

It was argued on behalf of the respondent that &éven assuming 
that Regulation I of 1793 was an Act of Pafliament, it was not an 
Act “extending to British India” within the meaning of section 108 
(2) (a) ‘of the Constitution Act, inasmuch as “ British India” means 
all territories for the time being comprised within the Govertors’ 
Provinces and the Chief Commissioners’ Provinces [section 311 (1)], 


. a) (1878) L. R. 5 I. A. 178 ; I. L. R. 4 Calc. 172. e 
(2) (1875) 10 Q. B. 355, (358). 
(3) (1885) 10 App. Cas. 282, (291). 
. 


(4) [1909] 1 K. B. 57 (64). E z 
(5) [1893] 2 Ch. 186, (203). 4 
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and the Regulation applies onlyto* the Provinces of* Bengal, Bihar 
and Orissa. In the view taken by us of Ihe meaning of the expres- 


Hula? Narain Singh Sion “Act of Parliament" in section 108(2) (a) itis not tecessary 
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for wus to decide whether “ extending to British India” in that 


V section means extending to the whole of British India, or extending 


to dae whole or any part of British India, and we accordingly express 
no opinion on this point. x 

When Counsel for the appellants had concluded his reply on this 
part of the'case we intimated to him that we were unable to accept 
his contention that Regulation I of 1793 was an Act of, Parliament, 
within the meaning of section ro8(2) (a) of the Constitution Act. 
He then submitted that in that case the further question, whether 
the impugned Act was or was not repugnant to the Regulation, did 
not arise ; and that therefore he did not propose to address us on 
that point. 

The other points argued before the High Court having reference 
to the validity of the impugned Act e. g. that the Regulation wasa 
Governor-General’s Act, that the Governor's consent under 
section 299 (3) of the Constitution Act was necessary, and that the 
Governor should have reserved the bill for consideration. of the 
Governor-General, were not raised before us. 

It was finally argued on behalf of the appellants that in any 


` event the imptfgned Act cannot eon its true construction apply to 


income derived from permanently settled estates, and that its 
operation, should therefore be confined to income from estates 
settled otherwise than under the Permanent Settlement Regula- 
tion. This contention is based on the rule of construction that 
general words in a latter.statute should not be held to repeal 


*earlier legislation upon a particular matter as laid down by 


Lord Selborne in Seward v. “Vera Cruz" (1), which finds support 
in othér judgments of the House of Lords as well as of the Judi- 
cial Committee €f the Privy Council. Before, however, any 
question of the applicability of this rule can arise, it must be 


“found that both pieces 'of legislation deal with the same subject 


matter. We are unable to hold that that conditjoa is satisfied -in 
this case. Regulation I of 1753 relates to the subject of the jama 
to be settled im respect of each estate, while the impugned Act 
operates upon the net income derived from land used foreagri- 
cultural purposes. The jama is imposed directly upon the 


. land, and is, so to speak, attached to the land, while income-tax 


imposed upon the net income of, an individua] derived from land 
(1) (1884) 10 App. Cas. A : 
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. 
used for agriculteyal purposes has no direct reference to the jama 
imposed ufon that land whether under a permanent or a non- 
permanent settlement. i 

Sections 3 to 5 of the impugned Act clearly bring into charge 
for the purposes of the agricultural income-tax all agricultura} 


income derived from land situated in the Province of Bihar, sub. 


ject to the exemptions set out in she Act; but we are clearly of 
the opinion that the Act does not thereby in any manner whittle 
down or derogate from the assurances given to zapindars and 
landholders by Regulation I of 1793. "This question was dealt 
with by Their Lordships of the Privy Council in Pradbhatchandra 
Barua v. The King Emperor (1), where Lord Russell of Killowen, 
who delivered the judgment of Their Lordships observed (p. 447) 
“In Their Lordships’ opinion, while the Regulations contain 
assurances against any claim to .an increase of the jama, based 
on an increase of the zewandari income, they contain no promise 
that a zemindar shall in respect of the income which he derives 
from his zezmindari be exempt from liability to any future general 
scheme of property taxation, or that the income of a semindari 
shall not be subjected with other incemes to any future general 
taxation of incomes.” With,these observations we find ourselves 
in respectful agreement. 

It was contended that the impugned Act was not a general 
measure of taxation of incomes but vas confined to agricultural 
income which in the Province of Bihar was derived mainly from 
permanently settled estates. This contention loses sight ‘of the 
fact that owing to the division of the fiscal field between the 
Centre and the Provinces, which is af essentiaf.feature of the 
Constitution Act, the power to. levy income-tax has been parcelled 


out between the Centre and the Provinces, the Centre having , 


authority to legislate with regard to “taxes on income other than 
agricultural income” (entry No. 54 of List I) and athe. Provinces 
having authority to legislate with regard to “saxes on agricultural 
income" (entry-No. 41 of List II). These tavo entries are com- 
plementary to each other, and there can be mo doubt that the 
tax imposed by the *impugned Act is, within the limits of the 
power vested in the- provinces, a general mesure of property 
taxation. 

Reference may also be made to Nova Scotia Steel and Coal 
Company, Limited, v. Minister of Finance and Customs (2). The 

(1) (1930) I. L. R. 58 Calc. 430 ; C. If ks * ug 

(2) [1922] 2 A. C. 176. * E 
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e 
Ho appellants in that case carried om in Newfoundlaitd the business 
e 


1942. < of exporting ore. Under an agreement with the Government, 
s . 
Hulas Narain Singh Confirmed by a statute of 1910, they baid a tax on each ton of 
v. 1 
The Province of E exported by them, and were exempt from paying any further 
Bihar. | charge or tax “upon or in respect of the said ore". By the 
Zafrulla Khan, 9. Newfoundland Business Profits Tax Act, 1917, an annual tax was 
= imposed on the net profits of businesses. The appellants claimed 


that the agreement of 1910 exempted them from paying the pro- 


PES fits tax. Their Lordships of the Privy Council held that the tax 
. e upon profits was not a tax “upon or in respect of” the ore exported, 

and that the appellants were liable to pay it. Lord Sumner deli- 

vering the judgment of Their Lordships said (p. 179)"............ but 


in general a tax on profits and an export tax on commodities are 

different imposts, financially and economicallys and cannot be 

aoa identified even by the indefinite expression “in respect of". Taxes 
or charges “in respect of" the ore, to which the provisions of the 
earlier Act would apply, may easily be suggested, as for example 
stamp duties or registration fees. These provisions can therefore 
be satisfied without extending them to the Business Profits Tax, 
and no question arises ofereading two Acts together, so as to 
involve the subordination of the terms of the one to the’ provisions 
of the other, because both apply to the same subject matter, the one 
generally apd the other particularly.” 

The contention that th@ impugned Act should be so cons- 
trued as not to affect agricultural income derived from permanently 
seftled estates overlooks the contingency, which is bound to arise 
in at least some Provinces, that if this argument were to prevail, 
agricultural inebme derived from estates settled otherwise than 

e under the Permanent Settlement Regulation would be equally 
. exempt from liability to agricultural income-tax during the period 
of ,a current settlement, and entry No. 41 in List II would in 
such Provenceg be reduced to a nullity. We have in mind Pro- 
vinces where the period of a settlement is by legislation fixed not 
permanently hut fore number of years. For instance, by virtue 
of sectiion 53-A of the Punjab Land Revenue Act (XVII of 1887), 
ethe normal period of time for which an asstsSment under the Act 
shall remain ine force is forty years., Could it be argued that 
Provincial legislation imposing agricultural income-tax in that 

* Province should not operate in respect of agricultural ineome 
derived from estates assessed under the provisions of the Punjab 


. Land Revenue Act till after the expiry of the period of the then 
current settlement? This "would leave > practically nothing on 
`A 


é 9: è 
e . 7 
y * p è . 
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which sucha measure could opefite and we could not accepta F.C. 
construction of the provisigns of a statute which would lead to such ` 1942. 
a result, unless the language employed by the ]egislature left us no Hulas Narain Singh 
ossible alternative. ve 
P 2s A * | *Thé Province of 
For these reasons we “ire of the opinion that the Bihar Agri- Bihar. 





cultural Income-Tax Act (VII of 1938) is not wtra vires ÓT"the 

Ad i . Zafrulla Khan, F. 
- Bihar Legislature and was validly enacted. The appellants are 
bound to obey the notice served upon them on the 17th March, 
:1939, by the Agricultural Income-Tax Officef, Patna, under  , 
sections 17 (2), 3o and 7 of the Bihar Agricultural Income-Tax Act. 

` Their suit was rightly dismissed by the Hid Court and this appeal 


is dismissed with costs, 209 
A. T. M. © Appeal iaaa 
s v 
e 
. 
2 . 
° APPELLATE CIS 
Before Mr. Justice A. S. My Akram and Mr. * Justice 
ros R. B. “Pat. 
JOGENDRA NATH BANERJEE isa Civit, 
D. . b *. l 1941, 
MAKHAN.LAL BANERJEE AND OTHERS.* he eee 


Admissibility in evidence—Unprobated Will—Indian Succéssion Act. (XXXIX of 

1925), section 213—Property disposed of by Will—Plaintiff disinherited; 

Per Akram, F.: Though an unprobated Will may be looked into for a 
collateral purpose or for the construction of it, it cannot be admitted under 
section 213 of the Indian Succession Act for defeating the tétle of @ plaintiff to 
any property by inheritance. : 

- Per Pal, 9. : Section 213 of the, Indian Succession Aet: is not limited in ‘its 
operation only to cases wheres the plaintiff brings a suit d execyfor.or legatee or 
even to gases where the defendant claimed as executor or legatee. It extends to 
allcases where it becomes necessary in- the suit to decide that under the Wille 
the right as an executor or legatee accrued. It equally debars a person who is 


ni Appeal from Appellate Decree No; 117 of 1939, against the ‘decree of A. TF. Md p 
M. Rahaman, Esq. Additignal District Judge of Alipore; dated the 8th September, 
1938, modifying that of. Babu Nikunja Behari Banerjee, Subordinate Judge, 2nd 
Court, P dated the 21st March. 1938. A ; 
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required to establish the legatee’s right Merely as a jus terti? "tor the purpose of 
"his defence. The prohibition however, does not extend beyond the question of 
establishment of the right as executor or legatee, The Will can be looked into 
for all other purposes. * : 

“The Will will not come within the prohibition of the said section 213, if the 
title claimed by the plaintiff be excluded simply by showing that his father left 
a WIT and that by that Will he purported to dispose of the disputed property 
in favour of the deity. If however, it be necessary to establish not only that the 
Will purported to dispose of the property in favour of the deity but that it 
succeeded in disp@sing it in its favour before plaintiff's claim on intestacy can be 
defeated, then the prohibition of the section applies. 

Theright of a Hindu heir to take by inheritance will not be defeated simply 
by a provision in the Will prohibiting that heir from taking, ‘Unless and until 
the property is effectively disposed of by the Will to others, the heir will take by 
inheritance. 

Tagore v. Tagore (1) referred to. 

In the present case the defendants shall have to establish that the disposal in 
favour of the deities by the Will was successful. This will be seeking to establish 
the right of the deity as a legatee under the Will and as the claim of the 
plaintiff will not be defeated till this is established the prohibitory rule con-' 
tained in section 213 of the Indian Succession Act stands in the way of the 
defendant. į 


Ganshamdoss v. Saraswathibai (2) considered? 
Appeal by the Plaintiff. 


Suit for partition and separate allotment of his share in the suit 
lands. 


The fnaterial facts appear from the judgment of Pal, J. 


Messrs. Hiralat Chakravarty and Rabindra Nath Bhattacharji 
for the Appellant. 


Messrs. A. C. Chatterji, Narendra Nath Mitter and Anil Kumar 
Das Gupta for the Respondents. : ; 
. C. A. V. 

The following judgments were delivered : 

Akram, J. :—Tifis appeal by the plaintiff arises out of a suit for 
partition and separate *allotment of his 8 annas share in the suit 
lands. 

* The plaintiffs case was that the lands belbnged to his great- 
grandfather Nemai” Charan Banerjee : that, on his death it was 
inherited by his two sons Pitambar and Kalikumar jn equal shares : 
“that Kalikumar’s interest devolved upon his son Becharam and dn 
Becharam’s death his two sons, the plaintiff and Tarak came to be 


(1) (1872) 9 B. L. R. 377 (P. C.) e 
(2) [1925] A. I. R. Mad. Q61. 
s 


Vor. 75. Hida Court. 

e 
the owners: that by amicable partition with the son of Tarak the 
plaintiffbecame entitled to the entire 8 annas share of the suit 
lands : that the remaining ® annas share Óf Pitambar ultimately came 
to the defendants 140 11 in the course of succession and by trans- 
fers: that inspite of repeated demands the defendants had failed to 
partition the property amicably. 

The defendants r, 2 and 9 ta, z1 appeared, and various objections 
relating to extent of share, misdescription of the property, want of 
title, limitation &c. were taken but their main defence which is 
material for the purpose of the present appeal was that Bacharam by. 
a registered Will (Exhibit F, certified copy) had dedicated all his 
immovable properties to the family idol and had thus deprived the 
plaintiff from obtaining any interest in the suit lands by inheritance è 
that in the al%sence of the Shebaits of the idol the suit was not 
maintainable on account of the defect of parties. 

Regarding this main defence the issues framed in the trial Court 
were :— 

Issue No. 4 :—Is the suit bad for non-joinder and misjoinder of 
parties ? 

ANQ : 

Issue No. 6 :—Has he plaintiff inherited any share in the 
disputed property and has he got any Jocus stardi to maintain 
the suit ? s 

Upon the issues aforesaid, the &ial Court expressed its views in 
the following terms :— 

* There cannot be any doubt about the genuineness of tlre Will 
of which Exhibit F is a certified copy. The Shebaits of the deities 
apparently took possession of the properties dedicated to the deities 
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by virtue of the Will after Becharam's death, although no probate of . 


the Will was obtained. It is urged by plaintiffs pleader that as 
probate of the Will is not taken out the Wifl is inadmissible in 
evidence. Notwithstanding section 187 of the Indian Succession 
Act which is incorporated in the Hindu Wills, Act, : a Will not proved 
in the Probate Court may be used in evidence fora purpose other 
than the establishment of a right as executor er legátee. Section 187 
of the Indian Sufcession Act does not stand in the way of defgn- 
dants Nos. 9 to ri putting forward the existance of the Will of 
Becharam Banerjee (though unprobated) in answer to the plaintiff's 
claim’to a sharé in his property............ " 

The above deities represented by their Shebaits.................. are 
necessary parties in this suit although no probate of the Will has 
been taken. Their non-joinder seems to be fatal to the suit. " 
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Taking the above view the trial. Court was of opipion that the 
Plaintiff could not claim any shave fn the immovable * propexties left 
by Becharam on the basis af inheritancq and could succeed only 
by proving adverse possession against the deities and the defendants, 
On the merits, it recorded the findings that the plaintiff had proved 
his 8 annas share : that adverse possessiof was established only in 
respaet of C. S. Plots 1508 and 1509 : that title was barred by limi- 
tation in respect of C. S. Plots 1510 and 151r : that Plot No. of 
the.plaint was ‘not shown to be included in C. S. Plots 868 and 870 
as alleged, norevas it shown that it was in the possession of the 
plaintiff. 

It however dismissed the whole suit ona consideration of the 
Issue No. 4 as it held that there wasa defect of party which was 
fatal to the maintainability of the suit. ° , 

Against this decision the plaintiff appealed and the learned 
Additional District Judge who heard the appeal took the view that 
having regard to section 2:3 of the Indian Succession Act the 
unprobated Will could not be made the basis for establishing title 
under it only by the executor or the legatee andas such the suit 
could not be dismissed for not making the Shebaits party to the suit; 
he accordingly decreed the suit in respect of C. S. Plots 1508 and 
1509 but he upheld the decision of the trial Court in respect of 
C. S. Plots 1510 and r511: observing in the course of his judgment as 


follows ;— e ` 


“The position is, however, different when we come to consider 
the tige of the plaintiff. The plaintiff must of course prove his title 
before he can get any relief in this suit. But when he seeks to prove 
his title on the basis of his aad his brother's heirship of their father, 
the Will stands in the way. While no one can be allowed to esta- 
blish a title on the strength of this unprobated Will, section 213 of 
the Indian Succession Act does not bar its use as evidence that 
Bechatam disinherited his sons. The unprobated Will proved by 
D. W. No. 3 Harf Lal, (Vide Exhibit F, certified copy of the Will) 
does, in my view, prove the disinheritance of the plaintiff and his 
brother by*their father, In the circumstances the plaintiff cannot 
claim any title to the land in suit, either as an betr of his father or 


through his brother," . 
He accordfngly passed a decree modifying the decree of the trial 
Court. x ANC 


, From this decision the plaintiff preferred the present appeal. 
It was contended by.the learned Advocate appearing on behalf 


. of the appellant:—. ° $ 


1 


Vor. 75.] HIGH COURT. . 
a 


^ (i) that the Court of appeal below was in error in its view that 


section 243 of the Indian Succession Act did not bar the use of the. 


unprobated Will (Exhibit F A as evidence efor the purpose of proving 
that Becharam by a testamentary disposition of „all his immovable 
properties had precluded the plaintiff from claiming any share theye- 
in by inheritance and tlfe decisions in the cases of Ganshamdas 


Narayandas v. Gulab Bi Bai (7) ; Shiba Prosad Singh v. Pffryag ~ 


. Kumari (2) ; Ranjit Kumar v. Subodh Chandra (3) and Rup Chandra 
Sarma Deshmukhyay. Raman Chandra Deb (4) wee relied upon in 
Support : 


(i) that as regards C. S. Plots Nos. 1510 and 1511 of the Plot 
No. 1 of the plaint the Court of appeal was in error in holding that 
the plaintiff could not be allowed to claim title on the basis of 
inheritance and ould succeed only by proving title acquired by 
adverse possession. 


(ii) that as regards the entire Plot No. II of the plaint the 
Court of appeal below had erroneously omitted altogether to con- 
sider the case of the plaintiff. 


In answer to the above arguments it was urged by the learned 
Advocate appearing for the respondehts (i) that section 213 of the 
Indian Succession Act prevented the use of wsprzobated. Will only 
by the executor and the legatee for the purpose of establishing title 
under it and not by third parties for the limited purpese of merely 
showing that there was no intestacy 4s there was a Will in existence. 
The decision in the case of Ganshamdoss v. Saraswathi Bai (5) was 
cited as an authority in support and it was suggested "that the 
observation in the case of Ranjit Kumar v. Subodh Chandra (3) to 
the effect that the case of Ganshamdoss v. Saraswathi Bai (5) had 
been overruled by the Full Bench in the case of Ganshamdoss 
JVarayandoss v. Gulab Bi Bai (1) was misconceiyed and incorrect. 
Reference was made to the cases of Saza/a Sundari Debi v. Hazari 
Dasi Debi (6); Basanta Kumar | Chacherbutty ve Gopal Chandra 
Dass (7) ; Rani Prayag Kumari Debi v. Sivd. Prosad Singh (8) for 
the proposition that an unprobated Will Was not, inadgnissible in 

e 


(1) (1927) I. L. R. SoeMad. 927 (F. B.). 
(2) (1932) L. R. 591. A. 331; 56€. L.J. 92 P.C. e 

(3) A. I. R., (1937) Calc. "282, d 
(4) (4907) 11 CW. N. (LXXVI). ; 
(5) (1925) 87 I. C. 621. A. I. R. 1625 Mad. 861. 
(6) (1¢15) I. L. R. 42 Calc. 953. 

(7) (1914) 18 C. W. N. 1136. . . 

(8) (1925) 42 C. L, J, 281 (407). ^ 
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evidence for any purpose other than the purpose of astablishment of 


, title as executor or legatee.  '* É . 


As regards (ii) it was irged that as&he existence of the Will was 
proved the claim „for inheritance based upon intestacy failed and 
the Court of appeal below was right in ,holding that the plaintiff 


could succeed only by proving adverse possession against the 


deffffidants. 5 
- As regards (iii) however it was conceded that there was an 


omission to consider the case of the plaintiff in respect of Plot 
No. II of the plaint. 


In our opinion the contentions put forward by the learned 
Advocate on behalf of the appellant are well founded and should be 
given effect to. The decision in Ganshamdoss v. Saraswathi Bai (1) 
seems to us to have been substantially overruled by “he decision in 
Ganshamdoss Nasayandoss v. Gulab Bi Bat (2) at least by implica- 
tion if not by express terms. In this country intestacy is the general 
rule and ualess a valid disposition of the property in suit is proved 
the plaintiff is entitled to succeed by inheritance ; the defendant 
therefore should prove the Will in order to defeat the plaintiff's 
claim, this he cannot do under the terms of section 213 of the 
Indian Succession Act without taking probate ; itis trué that an 
unprobated Will may be looked into for a collateral purpose or for 
the construction of itas was done in the cases of Savala Sundari 
Devi v. Hasari Dassi Debi (39, Basanta Kumar Chucherbutty v. 
Gopal Chunder Das (4) ; Rani Proyag Kumari Debi v. Siva Prosad 
Singh (5) but that is a different matter. In the abovementioned 
cases the unprobated Will was not admitted for defeating the plain- 
tiffs claim or titleto any property by inheritance. 


The Court below therefore seems to us to have approached the 
case from an erroneous point of view, We accordingly send it back 
to the lower appellate Court for a rehearing in respect of C. S. 
Plots Nos. 1510 gnd 1511 and the Plot No. IL of the plaint and for 
disposing of the appeal in accordance with law, in the light of the 
observations magle herdin. The findings in respect of C. S. Plots 
Nos. 1508 and 1509 will stand. 

* The appeal is allowed as stated above. 

Costs will abide*the result. .. 


(1) (1925) 87 1, C. 621 ; A, I. R. 1925 Mad. 861, 5i i2 
(2) (1927) I. L. R. 50 Mad. 927 (F. B.). 
(3) (1915) I. L. R. 42 Calc. 953. 
(4) (1914) 18 C. W. N. 1136. . 
(8) (1925) 42 C. L, J. 407 ; 30 C. W. N. 122. 
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Pal,eJ, :— "l'agree that this *appeal should be allowed. The. 
appealis by the plaintiff apd it arises owt of a suit for partition. 
The following genealogy will be helpful to understand the relation- 
ship between the parties. 














. NEMAI 
Se omen ni, 
| | .d 
Ram Narain Pitambar Ramgopal Kali Kumar 
(died childless) i 
Becharam 
* (died 1906) 
| . 
| | | | 
Shyamacharan Dwarikanath Ramtaran Jogendra Tarak 
(Defendants (Plaintiff) 
9 tO II are 
pyrchasers of 
his interest). 
| l ; 1. 
Defendant No. 1 Defendant No. 2 Nani 


Defendants Nos. 3 to 8. 


The. property originally belonged admittedly to Nemai. He left 
4 sons and of these Ram Narain and Ram Gopal died childless. It is 
not dispyted that thus Pitambar got" 8 annas share and the other 
8 annas came to Kali Kunfar. The defendants are the successors- 
in-interest of Pitambar and the plaintiff is claiming through Kali 
Kumar. Kali Kumars 8 annas interest descended to his son 
Becharam and the plaintiff’s case is that Becharam's interest des- 
cended gto the plaintiff himself and his brother Tarak in gqual 
shares. Subsequently, by a private partition between the plaintiff 
and Tarak's sons, the lands of the present suit fell to the share of 
the plaintiff. He thus alone became entitled to 5$ annas share in 
these lands and his present suit is for a partition in respect of this 8 
annas share. 

The defence of the defendants is that Becharam died irf 1906 
leaving a registered Will, whereby he dedicated this property to 
certain family deities. Under the provisions “of that Will nothing 
devolved upon the plaintiff and his brother Tarak amd cowsequently, 
the plaintiff has gat no title to this property. “They further pleaded 
that in the absence of the deitigs, who thus became the real owners 
of the 8 annas share of -Becharam, the present suit wasenot maintain- 
able fox defect ef parties. 

“The properties are given in two schedules in 
Schedule Ka contains C. S. Dags Nos. 1508, 1509, 1510 and 1517 
and Schedule Kha gives the property .partly eovered by C. S. Dag 
No. 870 and partly by C. S. Dag No. 868. Admittedly, the alleged 


the plaint.” 
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. 
. Will of Becharam has not beelt probated. The plaintiff impeached 
aes: this Will on various groends and asserted that as no probate has 
Jogendra Nath been granted of the Will, it cannot be given in evidence to establish 
bow e the right of the deities. 


jore The Court of first instance held : * (1) that notwithstanding 
—— section 187 of the Indian Succession Act the Will, though not 
Pah 9. proved inthe Probate Court, might be used’ in evidence for the 
S purpose of establishing that Becharam Banerjee had left a Will and 
. that consequently plaintiff had not claimed interest in the property : 
(2) that the plaintiff acquired title by adverse possession to Plots 
Nos. 1508 and 1509 of Schedule Ka but that as the deities were not 
made parties to the suit, the suit was bad for defect of parties ; 
(3) that as regards. the land in Schedule ‘Kha’ ther® was no reliable ^ 
evidence on the record in support of the plaintiffs case that it was 
TEN partly included in C. S. Plot No. 870 and partly in C. S. Plot 
° No. 868, that the defendants Nos. 9 to 11 had satisfactorily proved 
their uninterrupted and peaceful possession of a portion of the Plot 
as a road for over 20 years as of right, and that the plaintiff's claim 
for partition of this plot is obyiously barred by limitation, waiver, 

estoppel and acquiescence. He, therefore, dismissed the stit. 





On appeal by the plaintiff, the learned Additional District 
Judge held that as probate has not been taken of the Will, it could 
not be used to establish the thle of the deities. That being so, 
there was no defect of parties ; but that though the Will could 
not Be uSed for establishing the title of the deities, it ould be 
looked into to demolish the title claimed by the plaintiff’ He further 
found that by reason of this Will, the plaintiff and his brother 

e did not inherit anything from their father Becharam. He however 
maintained the finding arrived at by the Court of first instance, 
that „the plaintiff” succeeded in establishing his title by adverse 

` possession to plots Nos. 1508 and t509. As regards the other 
two plots of schedule Ka, namely, Plots Nos. 1510 and 1511, 
the, learned lower appellate Court came to the conclusion that 
the plaintiff failed to establish his title by adverse possession. On 
these findings and without saying a word #bout the properties 
given in schedule? Kha, the learüed Additional District Judge 
allowed the "appeal in part decreeing the plaintiff's suit in respect 
* of C. S. Plots Nos. 1508 and 1509 only and dismissing the rest *of 
his claim. ; 


. Mr. Chakravarty, appearing iresupport of this appeal, contends 
that the will was not -admissible in evidence even for the purposé 
E demolishing the plaintiffs title by inheritance, and that, at any 


Vor. 75.] HIGH COURT. 


rate, the Couft.of appeal below, was wrong in dismissing the 
plaintiffs claim to the property in schedule Kha without at alf 
adverting to the evidence regarding that property. 


As regards the first point Mr. Chakravarty contends that, in 
order to defeat the plaimiff’s title by inheritance, it would not 
suffice to prove that there was a Will left by his father. Unless 
and until it isestablished that'under that Will the property was 
successfully disposed of plaintiff's title by inheritance will not be 
defeated. In order, therefore to exclude the plaintiff’s title, it 
becomes necessary to establish the right of the deities under the 
Will and this is exactly what is prohibited by section 187 of the 
Indian Succession Act, 1865 (present section 213) in the absence of 
a grant of probafe of that Will. ` 


Mr. Chatterjee appearing for the respondent contends :—(r) 
that the plaintiff having based his claim on. intestacy of his father 
Becharam Banerjee, his claim will fail as soon as it is established 
that Becharam Banerjee did not die intestate in respect of the 
property in question and this Will be established as soon as it 
is shown that he left a valid Will in respect of the property ; 
(2) that the Will, though not clothed with the grant of probate, 
can be looked into for this purpose and section 213 of 
the Succession Act does not contain any prohibition in this 
respect. 

Section 187 of the Indian Èh Act, 1865 (Act X of 
1865) ran as follows :—“No right as executor or legatee can be 
established in any Court of justice, unless a Court; of competent 
jurisdiction within the Province shall, Save granted probate of the 
Will under which the right is claimed, or shall’ have granted letters 
of administration under the 180th Section.” 


The provisions of this Act were not err applicable to 


intestate or testamentary succession to the property of, any Hindu, * 


Muhammadan or Buddhist : (Vide section 334 of that Act). 


Some of the sections of this Act, including section 187 avere 
made applicable to the Hindus to a limited *extent by the Hindu 
Wills Act, 1870 (Ace XXI of 1870). . 


Section 213 (1) of .the Indian Succession Att, 1965 is only a 
reproduction of Jhe old section 187 of the Act of 1865. 


“It may be noticed here that section 187 of the Succession Act 


of 1865 was not incorporated in the Probate Act of 1881 (Act 
V of 1881) though it continued gmbodied *in the Hindu Wills 
Act. Consequently the rule of prohibition ein the section affected 
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only those Wills to which the Sycctssion Act or the? Hindu Wills 
Act applied. J 

Section 213 of the piesni Succession Act (Act XXXIX of 
1925) like section 187 of the Succession Act of 1865 lays down 
that “no right as executor or legatee can le established ............... 
eive unless a Court "has granted probate of the 
Will under which the right is clainfed .................. ” The section 
does not say that “no daim as executor or legatee can be estab- 
lished,” and coasequently the prohibition contained in it is not 
limited only to case where the claimant is himself an executor 
oralegatee under the Will. If ina case it be necessary to estab- 
lish the right as executor or legatee under a Will, no matter whether 
or not the person setting up the right claims under that right, the 
prohibition shall apply. 

The section is not limited in its operation only to cases where 
the plaintiff brings a suit as executor or legatee or even to cases 
where the defendent claims as executor orlegatee. It extends to 
allcases where it becomes necessary in the suit to decide that 
under the Will the right as an executor or legatee: accrued. It 
equally debars a person who i$ required to establish the legatee's 
right merely as a jus tertii for the purpose of his defence. 

The prohibition however, does notextend beyond the question 
of establishment of the right as executor or legatee. The will 
can be looked into for all othef purposes. Thus, if, in the present 
case, it becomes necessary to come to a decision whether the 
deity took the property under the Will, the Will must be excluded 
from consideration and the right set up in the deity cannot be 
established unless*and until “the Will is clothed with a grant of 
a probate. If on the other hand, it be sufficient to show only 
that there was a Wjll left by Becharam and that the Will purported 
to dispose of this property, then the prohibition contained in 
section 213 shall enot exclude the Will from consideration. The 
question involved in the present appeal therefore, boils down to 
this: whether the title'claimed by the plaintiff will be excluded 
simply by showing that his father left a Will and that by that 
Will he purported to dispose of the disputed" property in favour 
of the deity, If fhis be the position, the Will shall not come 
within the prohibition of section 213, Indian Sugcession Act. If 
“however, it be necessary to establish not only that the Will ptr- 
ported to dispose of this property in favour of the deity but that 
it succeeded in disposjng it of inéts favour be sre plaintiff's claim 
on intestacy can be defeated, then, the prohibition of the section 
shall apply. ee 

As was pointed, out by the judicial committee in the case of 
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Tagore v. Tagore (1) : “whilst rules of detail prevailing .in England Civit, 
are toebe laid aside, there are “general principles affecting the 1941, 


transfer of property which must prevaB wherever law exists, and "Sfesendes Nath 
to which resort must be had in deciding several questions of an den 
elementary character .................. The power of parting with e Makhan Lal 
property once acquired, 80 ag to confer the same property upon Banerjee, 
another, must take effect either by inheritance or transfer, each Pal, F 

. according to law. Inheritance does not depend upon the Will 

of the individual owner: transfer does. Inheritance is a rule 
laid down (or in the case of custom, recognized) by the state, & 
not merely for the benefit of individuals but for reasons of pubfic 
Policy: sasarane 


The right of a Hindu heir to take by inheritance will not be 
defeated simply by a provision in the Will prohibiting that heir 
from taking. Unless and until the property is effectively disposed e 
of by the Will to others, the heir will take by inheritance. This 
` being the law, in order to defeat the title of the plaintiff in the . 
present case, it would not suffice for the defendants simply to say 
that by the Will the plaintiff was disinherited and the property was 
sought to be given to the deities. The defendants shall have to 
establish that the disposalin favour of the deities by the Will was 
successful. 


This will be seeking to eatabliah the right of ehe deity asa 
legatee under the Will and as the *laim of the plaintiff will not 
be defeated till this is established the prohibitory rule con- 
tained in section 213 of Indian Succession Act shall stand‘in the 
way of the defendant. The legal heir ofa Hindu cannot be dis- 
inherited even by an express declaratión of the'sestator's intention 
to disinherit him. Unless and until the property itself is taken e 
away from him and successfully given over to another, he will 
take the property by inheritance. Whatever be the reasons why 
an attempted disposition fails, if it fails'and the property remains 
otherwise undisposed of, it comes to the heir In our opinion, 
therefore, in order to defeat the claim of *the present plaintiff it 
would not suffice in the present case simply* to establish that his 
father left a valid Will and that the intended dispositions of that 
Will covered this property. The defendant mitst proceed further 
and must establish that the disposition in favour of the deity 
was a’ successful one. This would really be establishing the’ 
right of the deity as a legatee under the Will. And this is exactly 





(1) (1872) 9 B. L. R. 377 ; L. R. L'A. Sup. Vol. 45. 
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what is ‘prohibited by section 213, Indian pacer sion Act, so long as 


the Will remains unclothed witht pro bate. e 


Mr. Chakravarty in sepport of hise contention relied on the 
Full Bench decision of the Madras High Court in thé case of 
Ganshamdoss Narayandass v. Golab Bi Bai (1); on the decision 
of this Court in Ranjit Bose-v. Subodh Chandra Bosu Mullick (2). 
He diso relied on the decisions in the case of Basunta Kumar 
Chackerbutty v. Gopal chandra Dass (3) ; Gopal Lal Chandra v. 
Amulya Kumar Sur (4); Rant Prayag Kumari Debi v. Siva 
Prosad Singh ($). The cases which say that section 213 of the 
Indian Succession Act does not debar an unprobated Will from 
being given in evidence for a purpose other than the establish- 
ment of a right as executor or legatee will not be of any avail 
to the defendants in this case, because as has been pointed out 
above in the present case nothing short -of establishing the right 
of the deities under the Will as legatee will defeat the title of 
the plaintiff. 

In Ganshamdoss Narayandoss v. Gulab Bi Bat (1) the buds 
that was referred to the Full Bench in this case was, "cana 
defendant resisting a claim made by the plaintiff as heir-at-law 
rely in defence on a Will executed in his favour at Madras in 
respect of property situate in Madras when the Will is not 
probated and no letters of administration with the Will annexed 
have been granted ? ” 

The question arose when the Indian Succession Act (X of 
1868) was in force. Section 187 of the Act was the relevant 
provision. Phillips, Offg, C. J. observed : “There is nothing in 


section 187 Which would in terms make it applicable only to the 


case of plaintiffs 'and not to the case defendants and this view has 
been taken in several cases." 

Anantakrishna Ayyar J. observed: “Where the plaintiff's 
prima facie litle to the property is established, the defendant in 
order to non-shit the plaintiff should establish the title of the 
legatee. The general | law would seem to be that the defendants 
plea of jus tert cannot be entertained when he does not state in 
whom the right resides. The defendant must,tuace title to a third 
party other than the plaintiff ...... Sisi ecu A prima facie title 

e 


(1) (1927) I. L. R. 50 Mad. 927 (F. B.) 

(2) A. I. R. [1939] Calc. 252. : DEMNM 
(3) (1914) 18 C. W. N. 1136. 

(4) (1931) I. L. R. 59 Calc. 911. 

(5) (1925) 42 C. L. P 231.. è 
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made out by the plaintiff to the property in suit is, I think'a good 
title agaipst all'the world except Against the person who can show 


a better title .................. He must syicceed unless the defen-^ 


dant is alle to displace the plaintiffs prima facie title and prove 
a better title in some person other than the plaintiff. If such 
person's right should happen to beas legatee undera Will, since 
the defendant has to prove such person's right as legatee, he comes 
within the scope of section 213 Succession Act, 1925 (section 187 
of the old Act X of 1865).” 

In Ranjit Kumar Bose v. Subodh Chandra Basu Mullick (1) 
(D. N. Mitter and S. K. Ghose, JJ.) the plaintiff claimed an one 
fourth share in à certain property as heir of one Krishnadas Basu 
Mullick and his suit was for partition of the same by distinct 
demarcation. ‘he relevant defence was that Krishnadas left a 
Will whereby some of the disputed properties were made Debuttar. 
‘The Will was at first probated but subsequently the probate was 
revoked. The contention of the plaintiff was thatas after revo- 
cation of the original grant of probate, the Will was left unprobated, 
the Debuttar character of the property could not be established 
under section 213 of the Indian Succession Act. This contention 
was upheld by this Court and for fhis purpose the reliance was 
placed on the Full Bench decision of the Madras High Court 
‘referred to above. 

Mr. Chatterjee appearing for athe respondents econtend that 
both in the Calcutta case and in the’ Madras Full Bench case, the 
decision proceeded on the footing as ifit were necessary to estab- 


., lish the right as legatee under the Will. He contends that in 


those cases the question was not at all agitated as to whether such 
right need be established to defeat the plaintiffs claim. Accor- 
ding to him, therefore these are no authorities against the pro- 
position of law contended for by him, and that fhe direct authority 
in support of his contention is to be found in the case of 
Ganshamdoss v. Saraswathi Bai (2). e ^ 

In the case relied on by Mr. Chatterjee,” the plaintiff claimed 
as heir of one. Kaberi Bai. The defencé was (hat aber? Bai 
left a Will undgr. which the defendant "took the property as 
legatec. Kumaraswami Sastri J. observed as follows :—"In the 
present case the plaintiff comes to Court saying that Kaberi Bai 
died intestate,s and that he is the heir under the Hindu law 
claiming by intestate succession. 'There is no authority whiclf 

(1) A. L R. [1937] Calc. 232. 

(2) A. I. R, [1925] Mad. 861. ° 6 
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Civit, says that where a plaintiff comes to Court claiming as on intestate 

1941. succession, his claim can gply be disputed by one, who has 
Jogendra Nath ^ Obtained probate of the Will. Where ‘it is shown that the person 

. Banerjee did not die intestate but left a Will, the plaintif who claims 
Makhan Lal adversely to the Will is out of Court irrespective of any proof of 
Banerjee, * Claim or title by the defendant. In cases where the plaintiff neces- 

Pal, F. sarily fails on merely the ground that there is a Will left by a person 


and that, by reason of the Will, Ifis claim to succeed to the estate 
of the deceased on the ground of intestacy under the ordinary 
law is not susgainable, there is nothing to prevent the defendant 
° efrom pleading and proving the existence of the Will, It is un- 
necessary in such cases for the defendant to prove any indepen- 
dent title of his own. Just as he could plead jus ¢ertit, he could also 

plead facts that would bar the plaintiff's title." 
It seems that Kumaraswami Sastri, J. took the view that when 


— the plaintiff came to Court pleading that there was no Will left 


by his predecessor and based his claim on this alleged fact of 
? non-existence of any Will, his claim will be liable to be defeated 
by the mere proof that asa matter of fact the predecessor left a 
Will. The learned Judge does not seem to decide further than 
this, and we are not inclined t® take such strict view of pleadings. 
If the learned Judge really meant to*say that in Hindu law as 
soon as testacy is established in the sense that the predecessor 
left a Will, there can be no claim on intestacy, we respectfully 
differ from this view, and we “have already given our reason for 
holding otherwise. It should also be remembered that mere 
existence of a Will does not necessarily mean testacy in respect, 
of certain property. Under the Indian Succession Act a man can 
die partly testate and partly intestate. And in our opinion a 
e Hindu will die intestate even in respect of properties which 
he might have made an un-successful attempt to dispose of by 
Will. 

The secónd ¢ontention of Mr. Chakravarty must also prevail. 
Nowhere in his jud$ment the learned Additional District Judge 
adverted , 10. the prdperty in schedule Kha. Therefore his 
decree dismissing the plaintiffs claim to thay property cannot 
be maintained. i 4 7 i 

It appeags that the defendants pleadod bar of limitation to 
the plaintiffs claim. So faras C. S. plots Nos. «510 and I5II 
* of schedule Ka and the property of schedule Kha are concerned, 
astbe claim of the plaintiff was dismissed on other grounds, it 

. * was not necessary for, the Court below to enter into this question 


. 
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of limitation. But on the view that we are taking of the plain- 
tiff's title, it will be necessary now to consider this defence. So 
far as plats Nos. 1508 and 1509 aré concerned the plaintiff 
succeeded in getting a decree in respect thereof and there was 
no crosseobjection filed by ethe defendants on any ground. The 
decree in respect of these "properties therefore must be left 
undisturbed. . 
A. T. M. Appeal allowed ; 
Onse remanded. 


FEDERAL COURT. 


PRESENT : Sir Mauficse Gwyer, Knight, Chief Justice, 
Mr. Justice S. Varadachariar and Mr. 
Justice Zafrullg Khan. d 


R. L. GAUBA 
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THE HON'BLE THE CHIEF JUSTICE AND JUDGES 
OF THE HIGH COURT OF JUDICATURE AT 
LAHORE, AND ANOTHER. ` 


Jurisdiction—Refusal of certificate under section 205 of th Constitution Act— 

Enquiry as to nature of refusal. 

No appeal lies to the Federal Court in the absence eË ceatificate prescribed 
by section 205 of thg Constitution Act. A certifieaté is the necessary condi- 
tion precedent to every appeal. . 

The Federal Court cannot guestion the refusal of a^ HigheCourt to grant 
a certificate or investigate the reasons which have prompted the refusal; it 
cannot even inquire what those reasons were, if the High Court has given 
none, The matter is one exclusively for the High Court; it cannot inquire 
whether the refusal be perverse, deliberate, illegal and oppressive. 


Federal Court Case No. VII of 16:1. : 


. 
Application praying that the respondents may be ordered to 
transmit the record of a certain case to the Federal Court. 
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Gwyer C. J.—In this case the Petitioner, Mr. K. È. Gauba, 
has filed a petition praying that the' Respondents, the Hon’ble 
the Chief Justice and other the Judges of. the High Court 
of Judicature at Lahore may be grdered to transmit the 
records of a certain case to this Cotrt, and that this Court after 
perusing the same may adjudge «he Respondents to have acted 
in contempt of this Court, on the ground that they have refused 
to grant a ceftificate to the Petitioner under section 205 of the 
Constitution Act, and that the refusal was perverse, deliberate, 
illegal and oppressive, and forthe purpose of preventing the Peti- 
tioner from having a hearing before this Court. z 

In view of the unusual nature of the petition and of the relief 
sought, we thought it right to invite the petitioner at a preliminary 
hearing to satisfy us that we had jurisdiction to entertain such 
proceedings. Mr. Gauba accordingly appeared before us and 
argued his case in person. 

It appears that Mr. Gauba has for some time -past been in- 
volved in litigation at Lahore of various kinds, including 
litigation connected with his insolvency. It is unnecessary 
to go into the details of this litigationeand it is sufficient to say 
that in the course of certain proceedings Mr. Gauba raised two 
points which,according to him involved the interpretation of the 
Constitution Act ; that is, whefher a particular Special Bench of 
the High Court was validly.constituted and whether a particular 
Jude was any longer qualified to sit upon the Bench at all. In 
each case the point of law raised by Mr. Gauba was decided 
against him ande'a certificfte under section 205 of the Act was 
refused. Such very briefly are the facts which have given rise to 
the present petition. 

*:' Mr. Gauba, who argued with ability and moderation, admitted 
that in face*of the decisions of this Court in Pashupati Bharti v. 
Secretary of State for India in Council (1), Lakheat Ram v. Behari ` 
Lah Misir (2) and Kishori Lal v. Governor in Council, Punjab (3), ` 
he could not seek to Appeal from the refusal of the High Court: 
te grant the certificate. But, he said, tha? does not conclude 
the matter ; and hè contended that “if it is, possible to show that 
the refusal was perverse or malicious, that is (o say, that no 


The judgment of the Court, was delivered by ,* 


* reasonable man could have come to such a decision or that the 


(1) [1939] F. C. R. 13. 
(2) [1939] F. C. R. 121. " 
(3) [1940] F. C. R. 124, 
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refusal was inspired by wicked, or improper motives, then the 
High Cdurt has deliberately deprived this Court of a jurisdiction- 
which Parliament has entrusted to it and is therefore guilty of a 
contempt of this Court, 

If we assume for the moment that a High Court can in stich 
circumstances be guilty of 2 a contempt of this Court, what follows ? 
Even Mr. Gauba does not suggests punishment by fine or imprison- 
ment; he would be content that the High Court should be 
served with an order to grant the certificate hithertp perversely or 
maliciously withheld. But what is that but to ask this Court tg 
do by indirect means what it is admitted that it cannot do 
directly ? The law of contempt of Court has at times been 
stretched very far in British India ; but no one has ever conten- 
ded that a Cotirt could use its power, to punish for contempt 
for the purpose of extending its jurisdiction in other matters. 

This Court being the creation of statute, it is to the statute 
.which created it that we must look fora definition of its jurisdic- 
tion, original or appellate. Itis not suggested, nor could it be, 
thatits original jurisdiction could be invoked for the purpose of 
Mr. Gauba's petition ; and it is tosthe provisions relating to its 
appellate jurisdiction that, reference must be made. These are 
contained in sections 205 and 207 of the Act ; but since section 
207 has no effect until the Federation is established, we are only 
concerned with section 205. We éave had occasion more than 
once to construe the provisions of section 2c5, and we repeat what 
we have already said, that no appeal lies to this Cou iff the 
absence ofthe certificate prescribed by that section a certificate 
is the necessary condition precedent: te “every afpeal. We cannot 
question the refusal of a High Court to grant a certificate or 
' investigate the reasons which have prompted the. refusal; we 
cannot even inquire what those reasons were, if the High Court 
has given none. The matter is one exclusively for the High Court ; 
and, as this Court observed in an earlier case, it is not for us to 
speculate whether Parliament omitted per incuriam to giye a 
right of appeal against the refusal to grant a «ertificate or trusted 
the High Courts* to act with reasonableness and impartiality : 
Pashupati Bharti v. Secretary of State for India in Council (1). 
The jurisdiction of the Court being. thus limited by the statute 
in, this way, “how could it be extended by a High Court. 
acting even perversely or maliciously in withholding the certi- 
ficate ? is 


(1) [1939] F. C. R. 13-(16). . 
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Mr. Gauba however stated that he based his patition, not on 
-section 205, but on sections 210 and 232. These sectiofts do not 
help him. Section 210(1) requires all futhorities, civil and judicial, 
to act in aid of the Federal Court. If, as is plain, they could not by 
giting it their assistance extend its jurisdiction, surely still less 
could they extend it by refusing that assistance, as Mr. Gauba in 
effect contends. Section 210(2) confers powers, not jurisdiction ; 
and unless in any given case the Court has jurisdiction it has no 
powers to exercise. "Mr. Gauba laid stress upon the words of the 
sub-section which refer to the investigation or punishment of con- 
tempt of Court. This Court being a Court of Record has all the 
powers which belong to such a Court, including the power to punish 
for contempts of itself : and section 210(2) does no more than give it 
the same machinery for making. that power’ effective as the High 
Courts themselves possess. Section 212, which enacts that the law 
declared by this Court shall be recognized as binding on all Courts 
in British India, does not appear to us to have Any relevance for the 
purpose of the present case. 

The petition thus fails 4» /imine and must be dismissed ; but we 
think it right to add two things. It has not been necessary for us 
to go into all the facts alleged in the petition, but we must not be 
taken as assenting to the proposition that proceedings by way of 
contempt of, Court could ever be the appropriate remedy against a 
High Court, even if all theefacts alleged were true. Secondly, 
whether the High Court was right or wrong in withholding the certi- 
ficates {on which it is not for us to express any opinion), we see no 
reason to suppose that it did in fact act either perversely or mali- 
ciously in doing go ; and itis only justto the High Court that we 
should state this. 


(1) [1939] F, C. R. 13 (16). 
1 . 
ACT Petition dismissed, 
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Before Mr. Justice B. K. Mukherjea and Mr. | j 
2 Justice A. N. Sen. .. : * 
i SURENDRA KUMAR BASU  . e "Ovis 
THE DISTRICT BOARD OF NADIA AND ANOTHER." D A 


Suit, if maintainable—Public aera es, damage, if ib be proved—Civil e 
Procedure Code, (Act V of 1908), O. 1 R., 8, scope of.. 
Per Curiam: A private individual cannot maintain an action in respect of a 
“public nuisance without proving special damage. 
The plaintiff hat his house on a public road belonging to the Municipality, 
The defendant, the District Board encroached on this road by puttinga wire 
fencing in front of the District Board Office which also abutted on the road and e 
by reason of this encroachment his right as a rate payer and asa member of the 
public to the full use of the road had been infringed. No special damage to 
the plaintiff was shown. 
'Held, that as the plaintiff sought relief in respect of public nuisance and 
the suit was not brought in conformity with the provisions of section 91 (1) 
„of the Code of Civil Procedure, it was not maintainable without proof of special 
damage. 
That Order 1 rule 8 of. the Code of Civil Procedure was not applicable in 


such a case. : e 
- Ramghulam v. Ramkhelwan (1) referred to. 
Mansur Hasan v. Md. Zaman (2) explained and distinguished. . e 
Observation of Jack J. in Mandakinee Debee v, Basanta Kumaree Debee (3) 
and Nasim Ali, J. in Maharaja Bir Bikram Kishore Manikya Bahadur v. Chair- 
man, Municipality, Comilla and others (4) dissented from. ' 


Appeal by the Plaintiff. 

Suit for removal of an alleged encroachment made by defen- 
dant No. r, the District Board, upon a public thoroughfare in front 
of plaintiffs premises. . 


The material facts appear from the judgnfent. A . 


*Appeal from ApBellate Decree No. 1560 of 1938, against the decree of 
B. B, Chatterjee Esq., Subordinate Judge of Nadia,,dated the goth July, » 
affirming that of Moulvi Md? Akkas Ali, Munsif, and Court, Kéishnagar, dated 
the 22nd Decembe$, 1937. 

* (1) (1936) I. L. R. 16 Pat. 190. 

(2) (1924) L. R. 52 I. A. 61; 29 C. W. N. 486. 

(3) (1933) I. L. R. 60 Calc. 1003. , h 6 

(4) (1935) 39 C. W. N. 590.. j 
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Masios. Nastia Kumar Basu, Sisir Kumar Bayt and Sukumar 
| De for the Appellant. o d ° 


Messrs. Panchanan G Bose, Shyama Sun Mitter ( for Durgadas 
Roy) and Sukumar Ghose for the Respondents. 
. ` C. 

The following judgments were delivered : 

Mukherjea, J.:—This appeal is on behalf of the plaintiff 
and it arises out of a suit commenced by him for removal of an 
alleged encroachment, made by Defendant No. 1 the District 


A. V. 


Board of Nadia upon a public thoroughfare in front of Plaintiff's 


premises. The public road is shown as plot No. 203 in the C. 
S. Map of Krishnagar. The Defendant District Board has their 
office in Plot No. 206. They put up a wire fencing on the 
southern side of the office premises and thereby ‘encroached upon 
a portion of the public road on the immediate south of which, 
stands the residential house of the plaintiff The Krishnagar 
Municipality which was made a party Defendant, did not take 
any steps against the District Board, and the plaintiff brought this 
suiton the allegation that his rights as a rate-payer and as a 
member of the public were infringed by the encroachment of the 
District Board, which deprived him of the'use of the full” width of 
the public road. 

Both the,Courts below have dismissed the plaintiffs suit It 
has been held by the Sub-Judhe who heard the appeal, that there 
has been an encroachment made by Defendant No.1 upon the 
pubtic road to the extent of 2 cottas 5 chhataks as found by the 
pleader commissioner, but the suit was dismissed on the ground 
that it was not miàintainable at the instance of the plaintiff with- 
out proof of special damage. The Sub-Judge further expressed 
his opinion that the proper course for the plaintiff to follow was 
to bring a representative suit in conformity with the provisions 
of Order re rule 8 Civil Procedure Code, and if a suit of that 
character was brought the necessity of proving special damage 
might have been obwiated. The propriety of this decision has 
been challenged before us in this second appeal and Mr. Basu 
who appears for the plaintiff appellant has ^cÓntended before us 
that the decision of the Judicial Commjttee in Manzur Hasan v. 
Muhammad “Zaman (1) has now placed it beyond doubt, that it 
is not necessary for an individual member of the public to alege 
and prove special damage to sustain a suit commenced by him 
in respect of a public nuisance. , It has further been argued that 
the lower appellate Court wa wrong in holding that the remedy 


(1) (1924) L. R, 32 I. A. 61 ; 29 C. W, N, 486. 
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of the plaintjff lay in suit brought under Order í rule 8 Civil CM. 
Procedire Cod, and his last contéfition is thatin any event, on, . Ian. 
the facts admitted and proved the Courts*below ought to haye held Surendra Kumar 
that the plaintiff made out a case of special damage. : Basu 

: ; ; Lei i tri t Board 

I will examine these opntentions one after another. It is not The We aoar 


disputed that in the present" case the plaintiff seeks declayation Muir 5. 
, and injunction in respect: of a public nuisance. According to the 

findings of the Courts below, there was an encroachment by the 
defendant District Board, upon the public road, evhich had the 
effect of withdrawing a part of the highway from the use of the ° 

‘public. Under the English common law a public nuisance is an 

indictable misdemeanour ; criminal proceedings are also sanctioned 

by particular statutes in particular cases. It is however a settled 

principle of English law, which has come down from very ancient 

‘time that a private individual has no right of action in respect of . 
a public nuisance, unless he can show that he has sustained some 
special damage over and above that inflicted upon the public at 
large ; the object being to avoid multiplicity of litigation [Zveson 
v. Moore (1) ; Winterbottom v. Lord Derby (2) ; Vander Pant v. 
Mayfair Hotel (3). This rule itgarding special damage was 
followed by the different High Courts in India long before. 
Section gr, came into the Civil Procedure Code. As early as 
in 1869 Sir Barnes Peacock, C. J. thus laid down theelaw in Baroda 
Prosad v. Gorachand (4). “We think it is clear that this suit will 
` not lie. The plaintiff sues defendants for obstructing a Public Road 
without showing that he has sustained any particular inconvenience 
in consequence of the obstruction. If he can maintain this suit, any 
member of the public can do so, and the defendant may be ruined 
by innumerable actions by person who have not sustained a farthing 
of damage.” A Full Bench of this Court affrmed this view in 
` Raj Koomar Singh v. Sahebsada (5) and this has been followed 
since then in a large number of cases, We mayerefér by way of 
illustrations to the case of Raj Narain v. Ekatlasi (6) and Batiram v. 
' Siva Ram (7). The same view was accepted by all the ,other«High 
Courts in India. e Vide Bhawan Singh v. Narttam Singh (8); Ram 
Chandra v. Joti "Posad (9) ; „Hussain Sahib v. Narasinhappa (16) ; 
Ghanaji Bin Kes » Patil v. Ganpati Bim" Lakerhuman (x ji : 





- (1) (1699) 1 Ld, Raym. 486. (2) (1867) L. R. 2 Ex. 316. ote 
(3) [1930] 1 Ch. 138. (4) (1869) 12 W.R. 160. ad 
(5) (1877) I. L. R. 3 Calc. 20. ©) (1899) I. L. R. 27 Calc. 793. è " 
(7) (1920) 25 C. W. N. 95. * ,. (8) (1909) I, L, R. 31 All, 444. : : 
(9) (1910) I. L. R. 33 All. 287. ' (10) (3913) 23 Mad. L. J. 53977 — 
(11) (1875) I. L. R. 2 Bom, 469. ee 
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Ma. Din v. Mest. Atraji Kuer (1). Section 9: of the Civil Procedure 
. Code introduced a change in tife procedure, and tnder tleis section 
the Advocate-General or two or more persons with his consent may 
institute a suit in respect of a public nuisance without any proof of 
special damage. It is obvious that in this procedure no multiplicity 
pf litigation can be apprehended. Sp fafas suits by private indivi- 
dual$ are corcerned, sub-section (2) expressly leaves the'old law 
intact. : 


It will be necessary now to refer to another class of cases which 
has been a frequent subject of litigation in India, and which relate 
to obstruction of the right to use highway for processions by mem- 
bers of rival sects or communities. In such cases what usually 
happens is, that a group of persons belonging to a particular sect or 
religion who claim a right to go in procession alohg a public high- 
way are obstructed by a rival party professing the same or a different 
faith. In the majority of these cases, there is an order by a 
Magistrate made under the Criminal Procedure Code, restraining a 
person or group of persons from using a public road in a particular 
way, with a view to prevent breach of public peace. If the person 
or persons thus obstructed insfitute a suit for establishment of their 
right to use the highway, the question azises whether such a suit is 
maintainable without proof of special damage. The Bombay High 
Court in Satku Valad v. Ibrahim Aga (2), held that even in such a 
case, to sustain a suit by a body of persons who were obstructed in 
the use of a highway, it was necessary .to prove special damage. 
Sir Michael Westropp, C. J. in an elaborate judgment reviewed 
the English authorities on this point, and came to the conclusion 
that a private person cannot-bring a suit for interference with a right 
which he enjoys merely as a member of the public unless he has 
individually suffered damage. It may be noted thatin this case 
there was an orde? by the Magistrate prohibiting the plaintiffs for 
using the rogd - for the purpose of carrying Za2w£s in procession but 
that was considered jnsufficient to furnish a cause of action to the 
interdicted party. This decision was followed in Kazi Sujauddin v. 
Madhav Das (3). Yn Baslingappa v. Darmappa (4) there was a suit 
brought by the plaintiffs on behalf of themsebvés as well as other 
members of be religious sect to have* a declaration of their right of 
marching in procession with a car along a particular public road to 

sa certain'temple and for ah injunction restraining” the deféndants 
from interfering with the plaintiffs. The defendants denied the 


(1) (1931) I. L. R, 10 Pat. 568. 
(3) (1893) I. L. R. 18 Bom, 693, ° 


(2) (1877) I. L. R. 2 Bom. 457, 
(4) (1910) I, L. R. 34 Bom. 571. 


: è è 
m" e 
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plaintiffs righty | The Courts belgw dismissed the suit on the ground Givin, 

that the foad beng a public toad, ‘the plaintiffs could not maintain. e 1941. 

the suit unless special damage was shown and proved. The deci- Surendra Kumar 

sion was reversed in second appeal by Scott, C. J. and Batchelor, J. D 

It was held that the suit was not for removal of a public nuisance The District Board 

but for declaration of the righe of an individual community to use of Nadia. 





the public street. The authorjties relied upon in SaA/u Valad v. Mukherjea, F. 
Lbrahim (1), were not therefore applicable to such case. In support 
ofthe view they took, the learned Judges relied upon à decision of 
the Madras High Court in Sadagopachariar v. A. Rama Rao (2). , ° 
In the Madras High Court the procession cases were from the be- 
ginning treated on a different footing, though even here the decisions 
cannot be said to be by any means uniform. The case of Partha 
Saradi v. Chinnh Krishna (3), is one of the earliest cases in point, 
where it was held that the right to conduct religious processions in 
a public road was a right inherent in every person provided he did 
notinvade the right of others or cause a public-nuisance and the ° 
-obstruction of the right would enable the aggrieved person or persons 
to seek his remedy in a Court of law. The same view was taken in 
Sadagopachariar v. A. Rama Rao (2), and no question was raised in 
.any of these cases regarding the necessity to prove special damage. 
The question was raised in Kandasami v.. Subroya (4). It was 
held there that though an action for obstructing a procession may 
be maintained without proof of apecial damage, yet when an 
illegal order of the Magistrate has been produced by the defendants 
restricting such procession a suit to declare the right to carryesuch 
_procession is sustainable without such proof, the cause of action 
being the improper order so obtained by thee defendants. The 
identical matter came up for consideration again before a Full 
Bench of the Madras High Court in Velan Pakkiri v. Subbayan (5) 
-and one of the questions referred to the Full Berfch was: “ Cana 
person or body of persons who claim a right to go in procession 
„along a public highway bring a declaratory suit "to establish that 
Tight against a person who threatens to obstruct it wungu allegation 
or proof of special damage ? " . s 
< This question *was answered in the affirmative. Willis, C. J. in 
.course of his judgment after referring to the case of Satku Valad v. 
Ibrahim (1) observed ds follows :—“ The obstruction fn the English 
cases tited consisted of interference with the.surface of the highway. 





(1) (1877) I. L. R. 2 Bom. 457. (2) (1902) I. L. R. 26 Mad. 376. 
(3) (1882) I. L. R. 5 Mad. 304. — , — (4) (1909) I. L. R. 32 Mad, 478, : : 
(5) (1918) I.L. R. 42 Mad, 271. : 7 < 
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which interfered with the right of, the public to pass and repass 


.freely. The same principle would no dpubt apply’: if the dtfendants 


obstructed the public by Assembling on” thehighway for their own 
purposes, as for the purpose of holding a market. That also would 
bea public nuisance and the rule as to special damage would apply. 


- lf however the defendants assembled to prevent the plaintiffs from 


exercising their lawful right to pass,along the highway in a particular 
manner, that would appear not to. be a case of public nuisance. ” 


This was the state of law when the case of Mansur Hasan v. 
Ma. Zaman (1) came up before the Judicial Committee. This was 
a procession case of exactly the same type as mentioned above. 
The plaintiffs appellants represented the Siah community of 
Aurangabad, and the defendants were the representatives of the 
Sunni Community in that town and the former "instituted a suit 
against the latter fora declaration that they were entitled to stay 
and perform the “matam” in a circle at the public thoroughfare at 
the back of the newly built Juma Musjid and that the defendants had 
no right to offer obstruction. They further prayed for an injunction 
restraining the defendants from obstructing them while they were 
acting in the manner.stated abeve. The trial Court gave the plain- 
tiffs a partial decree ; on appeal the spit was dismissed by the 
Allahabad High Court. The plaintiff then appealed to the Judicial 
Committee. „Their Lordships allowed the appeal and. restored the 
order of the District Judge with some modifications. The question 
raised before the Judicial Committee was whether a civil suit would 
lie afainst them who would prevent a procession with its observan- 
ces. Lord Dunedin who delivered judgment observed at the outset 
that there was 4" conflict of decisions on the point between the 
Bombay and Madras High Court, and that the Calcutta view 
supported Madras. He then referred to the facts and decision in 
Sathu Valad v. Ibrahim (2) and pointed out that the judgment in 
thatcase proceeded entirely on English authorities which lay down 
the difference betweeg proceedings by indictment and by civil action. 
Then there occurs the following passage inthe judgment: “In 
their Lordship? decision such a way of deciding the case was 
inadmissible. The distinction between indicsmtnt and action in 
regard to what isedone ona highway is 2, distinction peculiar to 
English Law and ought not to be applied to India.” Their Lord- 
*ships then expressed their approval of the decision 'of the Bombay 
High Court in Zas/ingappa v. Dharmappa (3) and quoted its head- 

(1) (1934) L. R. s2 I. A. 61 ; 29 C, We N. 486. 

(2) (1877) LL. R. 2 Bom. 45. ° (3) (1916) I. L. R, 34 Bom. 571. 
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note whigh was N this éffect: ““Om-second appeal by the plaintiffs. 
held, reversing the deexge and allowing the claim that the suit was 
not for the removal of. a public nuisance but for a declaration of 
the right of an individual community to use a public road. ” V) 
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Reference was then mate to the Madras cases where in granting — The District Board 


injunction ordeclaration in matters like this no idea of special 
damage was entertained other than the obstruction of the procéssion 
itself. In conclusion their Lordships said that the view of the 
Madras High Court was right and that the Bonfbay judgment, 
meaning the judgment im Saz&w Valad v. Ibrahim (1) was wrong: 


In my opinion the decision in Manzur Hasan v. Md. Zaman (2) can- , 


not be interpreted to mean that the rule of law requiring proof of 
special damage iw cases where a member of the public prays for 
removal of a public nuisance, does not apply in India. Their 
Lordships, as has been stated above expressly approved of the deci- 
sion in Baslingappa v. Dharmappa (3) and that conclusively shows 
that in their Lordship's opinion a suit by one party who wants to use 
the highway ina particular way againsta rival party who would 
obstruct them in the use of the same is not a suit relating to public 
nuisance, The essence of a public nuisance is that it causes 
dines injury or annoyarfce to the public or the people in general. 
An obstruction which aims at preventing only a particular class óf 
persons from using the highway in a particular manner “does not and 
cannot amount to public nuisance. This was exactly the view taken 
in Baslingappa v. Dharmappa (3) and by Wallis, J. in Velan, Pagiri 
v. Subbayan (4). 

The Bombay High Court was wrong in applying the rule of 
special damage in a case like this and that is why’ their Lordships 
disapproved of the decision in Satku Valad v. Ibrahim (1). The 
Madras High Courtas has been said already did apply the rule 
of special damage where the obstruction on the highway amounted 
to public nuisance, and their Lordships could not Have overlooked 
the series of cases when they pronounced fhe Madras view to 
be right. It is true that their Lordships made a generale obsefva- 
tion that the distingtign between indictment and action in regard 
to what is done on a highway jsa distinction peculiar to English 
law and ought not to ‘bè applied to India, but this observation 
must be taken with reference to the class of cases their Lordships 


were dealing with. Itis significant that their Lordships did not 4 


make use of the expression public nuisance in this passage and 


(1).(1877) I. L. R. 2 Bom. 457. bi š 
(2) (1924) L. R. t A. 61 ; 29 C. W. N. 486. 
(3) (1910) I. L. R. 34 Bom. 371, (4) (1918) I. L. R, 42 Mad. 271. 
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the observation obviously implies "that to this pgeticular ekind of 
"disturbance on the highway which was pzesufnably unknown in 
England, the English law was not applicable. That the” question 
of special damage is not irrelevant toa suit by, a private indivi- 
dualrelating to obstruction on a pubMc highway will be clear 
from*the observations of the Judicial Committee, in the later 
decision of Maharaja Mansingh v. Arjunlal (1); of the report, 
there occurs the following passage: “They express no opinion 
upon the queftion whether a permanent structure with pillars 
Testing upon the highway, is or is not an obstruction, or is an 


, inappreciable obstruction to the highway, oris such as could be 


complained of by the Advocate General or others with his con- 
sent on behalf of the public, or dy a member of the public showing 
special damage to himself” The last clause is significant. The 
rule of special damage in suits relating to public nuisance has its 
origin in the desire to avoid multiplicity of litigation and so far as 
that ground is concerned there is no difference between the condi- 
tions in England and those in India. 

Iam not unmindful of the fact that in some recent decisions, 
the view has been taken that" the pronouncement of the Judicial 
Committee in Manzur Hasan v. Md. Zaman (2) has established, 
that the rule requiring proof of special damage in cases in which 
a member of the public prays, for removal of an obstruction toa 
public way does not apply to India. There are three decided 
cases which seem to have taken this view. One is a decision of 
our Court and is to be found in Mandakini v. Basanta (3). The 
other two are of the Lahore and Madras High ,Courts respectively ; 
vide Municipal’ Committee, Delhi v. Mohammad Ibrahim (4) and 
Munusami Chetti v. Peruja Kugpusami Chetti (5). | 

So far as the €alcutta case is concerned it appears from the 
reports that the obstruction complained of was in respect of access 
to the private property of the plaintiff. Mallik, J. was defi- 
nitely of opinion that special damage was proved by the plaintiff, 
and he edid mot advert to the Privy Council case atall. Jack, 
J. indeed interpreted the Privy Council decision to mean that 
no special damage was necessary, to’ be proved in such cases, 
except whateresulted from the obstructiofi ‘itself, but he too found 
expressly that the plaintiff did suffer special damage as she was 


(1) (1937) L. R. 64 I. A. 354 (361). 

(2) (1924) L. R. 52 I. A. 61 ; 20 C. W, N. 486. 

(3) (1933) I. L. R. 68 Cale. 1008, ° (4) (1934) I. L. R. 16 Lah, 517 
(5) L L. R. (1939) Mad. 870. : d 


Vor. z5.] * dich coümi. ` . 
unable owing to the obstruction to carry large articles into her 
house. In my pinion the obstrwation of Jack, J. can not rank. 
more than an andit is not necessary for us to refer this 
matter to,a Full Bench. .This case of Mandakini v. Basanta (1) 
was followed by the Lahore High Court in the case referred. to 
above. The learned Judges did not discuss the law at all. They 
referred to a decision of the Chief Court of Punjab where special 
damage was held to be necessary*and as that case was based upon 
Satu v. Ibrahim (2), which was disapproved by the Privy Council, 
the very foundation of the doctrine according to theslearned Judges 
was taken away. In the Madras case the decision is that of 
Wadsworth J. sitting singly. With all respect to the learned 
Judge I must say that the view taken by him is not borne out by 
the judgment of the Privy Council in Manzur Hasan case (3). 
My conclusion therefore is that. the present case is not governed 
by the decision of the Judicial Committee in Manzur Hasan v. 
Ma. Zaman (3). As the plaintiff seeks relief in respect of a 
public nuisance, and the suit is not brought’in conformity with 
the provisions of section gt (1) of the Civil Procedure Code, it is 
bound to fail unless special damage is shown. “The view we have 
taken is Supported by the decision €f the Patna High Court in 
Ramghulam v. Ram Khelwan (4). 

I will now advert to the two other points raised by Mr. Basu 
in the appeal. I agree with him that the Court below was not 
right in holding that the plaintifffcould avoid the necessity of 
proving special damage, if he had broughtthe suit ina represen- 
tative capacity. Order ı rule 8 Civil Procedure Code, 4s is well 
established, is a purely enabling section. It entitles under certain 
circumstances only some of the interested petsons to bring a 
a suit on behalf of all, but it does not force one to represent 
many if his action is maintainable. without, the joinder of 
these persons. Vide. Baiju Lal v. Bulak Lal (5), Ramghulam 
v. Ramkhelwan (4). If it is necessary to prove. spetial damage 
in suits by private individuals the necessity*is not obtained by 
bringing the suit under Order r rule 8 Civi Procedure ode? If 
the decision in Maharaja Bir Bikram x? Chairman, Comilla 
Municipality (6) süpforts the view taken by the Sub Judge I must 
respectfully dissent from jt. The question is rot really material 
for our present purposes. 


(1). (1933) I.L. R. 60 Calc. 1003. (2) (1877) 1. L. R. 2 Bom. 457. 
(3) (1924) L. R. 52 I. A. 61; 29 C. W. N. 486. 

(4) (1936) I. L. R. 16 Pat. 190. : 

(5) (1897) 1. L. R. 24 Calc. 385. * (6) (1935) 39 C. W, N. 590. 
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The last point raised by Mr. Bose is to the effect that on the 
facts admitted and found in this ease the plaintiff*can be taken 
We do no ink that’ we can 
accept this contention às sound. The? was no allegation of 
special damage in the whole body of the plaint, and there was 
no evidence adduced on the point. In fara 8 of the plaint the 
appellant made it quite clear that hb was suing as a member of 
the public and has no special gsievance of his own. The result 
therefore is that the appeal fails and is dismissed. We make no 
order as to cogjs. 


* Sen,J. 

The question which arises for decision in this appealis whether 
a private individual can maintain an action in respect of a public 
‘nuisance without proving special damage. It Would seem from 
the earlier decisions thatthe law was well settled that such an 
action did not lie but certain recent decisions both of this Court 
and of other High Courts scem to lay it down that the well known. 
principle of the English law of Torts that no action lies in respect 
of a public nuisance unless the plaintiff has suffered somie parti- 
cular and peculiar damage different from that suffered by the 
general public by reason of the nuisance is not appKcable in 


I agree. 


India. 1 


The factseof the case which’ have led to this appeal are as 
follows—The plaintiff Surendra Kumar Basu has his house ona 
public ro road belonging to the Municipality of Krishnagar in the 
District of Nadia. He alleges that the District Board of Nadia 
has encroached on this road by putting a wire fencing in front of 
the District Boartl Office which also abuts on the road and states 
that by reason of this encroachment his right as a rate-payer 
and as a member ,of the public to the full use of the, road have 
been infringed. Both the courts below have dismissed the 
suit. The fearmed Subordinate Judge on appeal has found that 
there has been an @ncroachment on the Municipal Road by the 
District Rpard put that no ‘special damage has been pleaded or 
proved: He held thatas this was a case of a public nuisance 
a? suit by an individual was not maintainable without proof of 
special damage. Ñe held further that if the, suit had been brought 
by the plaintiff in a representative capacity in accordance with 


* the provisions of Order 1 rule 8 of the Code of Civil Procedure 


then it would have succeeded. in spite of the fact that there was 
no special damage and that as it was not framed in accordance with 


I r 7 
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these provisions tbe order of the Munsiff dismissing the silit must Chir, 

be upheld. - 6 1941. 


Mr. Bose on kan of ie appellant contends that the learned- — Suendra Kumar 
Subordinate Judge haSftréd both in thé view that proof of special Basu , 


damage was necessary and also in holding that the suit should have The District Board 
been brought in accordance with the provisions of Order 7 rule 8. op Nadia, 
Ishall dealfirst with the setond proposition laid down by the Sem F. 
learned Judge that this suit is liable to be dismissed because it has 

not been framed in accordance with the provisions cf Order rz rule 8. 
Mr. Bose's contention is that ifa person is entitled to sue under 
Order r rule 8 in a representative capacity he must be equally e 

entitled to sue individually on his own behalf. Order 1 rule 8, he 

says, is merely an enabling section. This view appears to me to be 

sound and finds support in the decision in Baiju Lal Parbalia and 

others v. Bulak Lal Pathuk (1). Ifthe learned Judge be correct in 

his view that a suit framed in accordance with the provisions of . 
Order rrule 8 is’ maintainable in respect of a public nuisance 

without proof of special damage then he certainly should have b 

decreed the present suit even though it has been instituted by the 

plaintiff on his own behalf only. .But Iam unable to accept this ` 

proposition. Once it is held that an individual has no right of action 
in respect of a public nujsancé without proof of special damage, 
1 fail to see how the adoption of the procedure laid down in Order 1 
rule 8 can vest him with such right. Order 1 rule 8 says :—‘ Where 
there are numerous persons having the same interest in one suit, one 
or more of such persons may, with the permission of the Court, sue 

‘or be sued, or may defend, in such suit, on behalf of br ffr the 
benefit of all persons so interested.” The rule presupposes that 
each one of the numerous persons by himself hag.a right of suit and 
for the purposes of convenience permits one or more of such persons 
to sue on behalf of the others after complying with certain formas 
lities. Ifa person has not in himself the right to sue how can he be 
permitted to sue not only on behalf of himself but, alse on behalf of 
‘a number of others who suffer from the samecdisability as himself ? 
In my view the learned Judge has misconceited the scope of order 7 
rule8. It is only an enabling rule formulated for the purposes of 
convenience ; it do@s not vest a right of suit in any person or group 
of persons but merely enables & person who hat a right of suit in 
common with séveral others to sue on behalf of all. Reliance was 
placed by the learned Judge on the case of Makaraja Bir Bikvane 
Kishore Manikya Bahadur v. Chairman, Municipality, Comilla and 


(1) (1897) L L. R, 24 Cale. 385. e n 
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Cmr, others (1). The Suit was one for damages for the obstruction of a 
1941, public road. Nasim Ali, J. hglde that in the absdhce of special 
Surendra Kamar “ damage such a suit did not lie as the piniga hit by Section 9I 
Basu ' ofthe Civil Procedure Code. He then’s ent on to make the follow- 


The District Board ing observation. “ The plaintiff in the present suit being one of 
of Nadja. thte members of the public, is equally affected by the'obstruction 
Sen, F. with the other members of the publit. He has suffered no special 

sca damage. His claim is not in respect of a wrong to him individually. 
He is one of the numerous persons affected by the obstruction and 
therefore having the same interest in the matter. Consequently 
° jhe proper course for him was to bring a representative suit in con- 
formity with the provisions of order r rule 8 of the Civil Procedure 
Code.” The latter observation which is obiter certainly lends 
support to the view taken by the learned Subordinate Judge. With 
.great respect to the learned Judge I am unable "to concur in the 
view set out in the above case for the reasons already given 

by me. 

° I next come to the other proposition stated by the learned judge 
viz. that in the case of a public nuisance no civil action lies by à 
member of the public unless he has suffered special damage by 
reason of the nuisance. Thedaw in England is well settled on this 
point. It is thus stated by Lord Halsbury: “ A private individual 
may bring an action in his own name in respect of a public nuisance 
when, and ondy when, he can show that he has suffered some parti- 
cular direct and substantial d&mage over and above that sustained 
by the public at large or when the interference with the public right 
invoNes% violation of some private right of his own, or when a 
Statute has given him a special protection or benefit which is being 

' invaded" (Halsbury's Laws of England, 1912 Edn., Vol. XXI, 

e P. 553 para 950). In the case of torts, there being no Indian 
Statutory Law, the Indian Courts have always adopted the English 
Common Law as being consonant to justice, equity and good 
conscience {Satish Chandra Chakravarti v. Ram Doyal De (2)]. 
They have departed efrom the English Law only when a particular 
rule, was unsuitable to local conditions. The English rule regarding 
the right Of action of private individuals in respect of a public 
nuisance has been adopted by this Court in a ftumber of cases. In 
Burada Pershad Moostafee v. Gora Chand, Moostafee (3) Sir Barnes 
Peacock lays" down in clear terms that a private individual cannot 





(1) (1935) 39 C. W. N. 590. 
(2) (1920) I. L. R. 48 Calc. 388, (408 and 409). 
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sue in respect of « public nuisancé when the nuisance causes him no 


inconvenience bey hat which was sustained by every other ' 


member ofthe public. This was a case regarding the obstruction of 
a public road. This decision was followed in the case of Raj 
Narain Mitter, Receiver tothe Paikpara Estate v. Ekadasi Bag (1) 
where it was held tbat when the plaintiff has not succeeded in prov- 
ing special damage he cannot sucteed in a suit brought with respect 
to an obstruction on a public road. 

In the case-of Raj Koomar Singh and others v. Sahebsada 
Roy (2) the question arose whether a suit lay for the removal of 
an obstruction on a public road even when there was special 
damage. The question was referred to the Full Bench as there 
were certain decisions which held that in no circumstances would 
such a suit lie and that the Criminal Courts alone had jurisdiction 
in such matters. The Full Bench said “Wè are of opinion that 
as the obstruction in this case has caused special injury to the plain- 
tiff, the Civil Court was perfectly justified in directing it to be 
removed”. The question whether a suit would lie in the absence 
of special damage was not expressly raised and decided but it 
seems that the Ful Bench assunféd that such a suit would 
not lie. . 

In the case of CAumi Lallv. Ram Kishen Sahu (3) the Full 
Bench at p. 467 says this "If any one obstructs a peblic highway 
he may be liable to a criminal chafge of nuisance under section 
283 of the Penal Code, or of mischief under scction 431, if the 
circumstances be such as to sustain either of these charges. * Any 
one who sustains special injury by reason of an obstruction to a 
highway may bring a suit claiming damagest and any other 
appropriate relief’. Here also it is clear that the Full Bench was 
of opinion that special damage was necessary. , 

Mr. Bose contends that these decisions are no longer good 
law and refers to the decision of the Judicial C8mmittee in 
the case of Manzur Hasan and others *. Muhammad Zaman 
and ot.ers (4) which he interprets enuhciating the, rule*that 
the English doctrine -of the necessity of prbving special damage 
in actions in respect of a public nuisance has no application ‘in 
India. He relies further on the cases of Mandakince Debee v. 
Basantakumareg Debee (5), Munusami Chetti and g others v. Periya 


(1) (1899) I. L. R. 27 Calc. 793. (2) (1877) I. L. R. 3 Calc. 20. 
(3) (1888) I. L. R. 15 Calc. 460. $ 

(4) (1924) L. R. 52 I. A. 61 ; 29C. W.N. 486. . 

(5) (1933) I. L. R. 60 Calc. 1003. 
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Kuppusami Chetti and 2 others (1) and Mun ‘cipal Gommittee, 
* Delhi v. Mohammad Iram (2) wherein I ys this interpreta- ` 
tion of the judgment of the Privy Covfecil was adopted. In my 
opinion the Privy Council laid down no such rule. The suit was 
instituted by the Shiah Sect against the Sanni Sect for a declaration 
that fhe Shiahs had the right to go in procession reciting the 
“Matam” along a highway passing’ behind a Mosque used by the 
Sunnis. The Matam is a ceremony performed during the 
Mohurram and it consists in the processionist stopping and 
bewailing the death of Hasan and Hosain. The Sunnis had : 
obstructed such a procession, hence the suit. The Subordinate 
Judge decreed the suit declaring the plaintiffs right to go in 
procession in the manner claimed by them along the road but 
added that the right was exercisable subject to the orders of the 
local authorities regülating traffic. He found that no damage ` 
had been proved. On appeal the High Court of Allahabad 
dismissed the suit. The learned Judges had held that a commu- 
nity had the right to go in procession through a public street 
subject to the control of the Magistrates and to the use of the 
public thoroughfare ina reasomable way but they were of opinion 
that the right claimed in the suit was ome to block the highway 
absolutely in an unreasonable manner and that therefore the suit 
could not suceeed. On appeal the Judicial Committee reversed the 
decision of the High Court anfl restored that of the Subordinate 
Judge with certain modifications. In the course of their judgment 
their Lordships put themselves the following question. "Does a ciyil 
suit lie against those who would prevent a procession with its 
observances?” and proceeded to answer it as follows: “Here 
there is an obvious discrepancy between Bombay and Madras, 
and Calcutta upho]ds Madras. The leading Bombay authority is 
Sathu Valad Kadir Sausare v. Ibrahim Aga Valad Mirza Aga (3): 
Westropp C.*J. and Melvill J. This was a suit by certain Mussul- 
mans who carried tabets in procession along a public road. They 
were distujbed in so doing by Mussulmans of a rival sect. The 
headnote’ sets forth fhe judgment accurately : “Held, in special 
appeal, that the plaintiffs could not maintain a “civil suit in respect 
of such obsguctidh unless they could prove some damage to 
themselves personally in addition to the generaj. inconvenience 


“occasioned to the public. The mere absence: of the religious ‘or 


sentimental gratification arising from' carrying tabuts along a 
= . . 
(1) I. L. R. (1999) Mad. 870. $ (2) (1934) L L. R. 16 Lah. 517. 
(3) (1877) L L. R. 2 Bom. 457. 
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public road is'ot any such particular loss or ‘injury as would be 


sufficient, accordi English and Indian precedents, to sustain 7 


a civil action’. “The judgtent really proceeds entirely on English 
authorities, which lay down the difference: Belen proceedings by 
indictment and by civil action. 

- In their Lordships’ opinion such a way of deciding the.case 
‘was inadmissible. The distinctioh between indictment and action 
in regard to what is done on a highway is a distinction peculiar tc to 
English law and ought not to be applied in India". e 

I have reproduced the whole" passage as the other decisions 
referred to by Mr. Bose in support of his argument are based on 
this passage alone. It becomes necessáry therefore to ascertain 
exactly what the Judicial Committee said. Nowhere in their 
judgment did their Lordships discuss the doctrine of the necessity 
of proving special damage in actions relating to a’ public nuisance 
far less did they say that this doctrine had’ no application in 
India. What they- said was that the English authorities which 
lay down the difference between ‘procéédings by indictment and 
by civil action in regard to what is done ‘on a highway ‘has no 
application in India. It seem$ to nfe that the misconception of 
what was laid down by the Judicial Committee arises from the 
wrong assumption’ that every obstruction of a person or a group 
of persons on a highiay constitutes a public nuisance. Every 
wrong done on a public highway is nót necessarily a public nuisánce 
and when such wiong is not a public nuisance the doctrine ‘of 
special damage has no application. In England there are certain 
special rules and statutes regarding what may or may not be 
done on a highway and there are special rernedtes provided for 
the infringement of these special rules and statutes. All that their 
Lordships said was that these special rules ère ‘peculiar to 
England and that the Bombay High Court was wrong in relying 
onthe English decisions which rested on these special ‘tules. ‘The 
case before the Judicial Committee and the case beforé the Bombay 
High Court were not cases of a public nui8ance aj all. JA publié 
nuisance obviously. must be a nuisance which affects the general 
public ; if it is committed on à highway it must affect all His 
Majesty's subjects in the normal use of the highway: Ag obstruction 
to an individual as such dr to a particular group of ‘individuals ‘as 


such on a public highway does not constitute a public nuisance. In * 


the case before the Judicial Committee the Shias, a particular Sect, 
complained that they were, being prevented from using a highway 
in a particular manner,*.It was a case of.a. trespass.on the rights 
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of the Shias and nota case regarding a public nuifance haih. 


- as the general public was not being affected inasmuch as the 
normal user of the road was not beWf" interfered with. Their 


Lordships, not having to deal with a case of public nuisance, 
sid nothing about the law relating to if or about the doctrine of 
special damage. Their observations set out above cannot in my 


„opinion be taken to imply that in India the doctrine of special 


damage has no application. In the case of Mandakinee Debee v. 
Basantakumaree Debee (1) which was a case in regard to a public 


nuisance, Jack J. one of the Judges after finding that there was 


special damage expressed the view that the Privy Council had 
decided in Mansur Hasan and others v. Muhamad Zaman and 
others (2) that in all cases of obstruction of a highway the doctrine 
ofspecial damage had no application. The othér learned Judge, 
Mallik J. expressed no such opinion but decreed the suit on the 
ground that special damage had been proved. I respectfully 
disagree with the view expressed by Jack J. As the decision 
was not based on that view we are not required to refer the 
matter to a Full Bench. The decision in Munusami Chetti and 
4 others v. Periya Kuppusami Chetti and 2 others (3) and the case 
of Municipal Committee, Delhi v. Mohammad Ibrahim (4) adopt 
the same view as was expressed by Jack J. For the reason 
already given by me Iam unable to follow these decisions. The 
view that I have taken that am obstruction of the kind described 
in Manzur Hasan and others v. Muhammad Zaman and others 
(2)edoes not constitute a public nuisance finds support in the 
case of Baslingappa FParappa and others v. Dharmappa Basappa 
and others (5). This wasa suit fora declaration that the plain- 
tiffs were entitled to go in procession witha car along a certain 
public road. The suit was dismissed by the trial Court on the 
ground that no' special damage had been proved. The High 
Court decmeed the suit holding that no special damage was 
necessary as the suit,was not for the removal of a public nuisance 
buf for a declaratione of the rights of an individual community 
to use thé public rosd. In this connection I would also refer to 
the case of Felan Pakkiri Taragan v. Sablayan Samban (6). 
Wallis C. J. at p. #79 states that Where fhe defendants assembled 
on. a public road to prevent the plaintiffs from, using the road 


(1) (1933) I. L. R. 60 Calc, 1003. 

(2) (1924) L. R. 521. A. 61 ; 29 C. W. N. 486. 

(3) I. L. R. (1939) Mad. 870. . * (4) (0934) L L. R, 16 Lah. 517. 
(5). (1910) I. L-R. 34 Bom. 571, (6) (1916) I. L. R. 42 Mad. 271, 
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Iam fortified in my viy that the Judicial Committee in the EE 
case of Mansur Hasan and others v. Muhammad Zaman and others The District Board 
(1) did not decide that prof of special damage in suits in respect D 
of a public nuisance was not necessary in India by the observa- Sem, d. 
tions of the Judicial Committee in the case of Kumaravel Chettiar 
and others v. Ramaswami Ayyar and others (2. At page 295 
their Lordships state that a litigation in respect of a public . 
nuisance where no special damage has been sustained is only 
authorised under the Code if it be instituted with the consent in 
writing of the Advocate General The remarks of the Judicial 
Committee in thecase of Man Singh v. Arjun Lal (3) also indicate 
that the doctrine of special damage is applicable in India. I 
would next refer to the case of Ramghulam Khalik and others v. 

Ram Khelwan Ram and another (4) where the case of Mansur . 
Hasan v. Muhammad Zaman (1) was considered and interpreted 
in the manner suggested by me. It was held that the Judicial 
Committee in the last mentioned cage did not reverse the deci- 
sions of.the Indian High Courtsto the effect that an action with 
regard to a public nuisance'to be mentioned must establish special 
damage or be brought under the provisions of section 91 ‘of the 
Civil Procedure Code. It was also held that the case before the 
Judicial Committee did not involve a public nuisance but dealt 
with a very limited question relating to the conduct of veligious 
processions over a public highway. I entirely agree with this 
view. . 


In the present suit the plaintiff complains that a public , 
highway has been encroached upon by the erection of a fencing. 
This constitutes a. public nuisance. The plaintiff neither proves 
nor even alleges any special damage and paragraph 8 of the plaint 
makes it quite clear that no special damage wag suffered. In these 
circumstances the suit must be dismissed. . 


An additional ground was taken in this" appeal that as the 

roadway in front of "the plaintiffs house had been narrowed the 
. . 9 

Court should presume. special damage. The map exhibited in 


() (954) L.R. S2 I. A. 61, 29 CW. N. 486. 
(2) (1933) L. R. 60 1. A. 278; 57 C. L. J. 528. : 
(3) (1937) L. R. 64 I. A. 361. . i x 
(4 (1936) A. I. R.(1937) Pat. 481. ° . 


Mc 


4 


e 
„Civil, 


—— 


1041. 
D— 


Surendra Kumar ` 


e Basu 


v. 
. The District Board 
of Nadia. e " 


“Sen; J. 


oo 


Civit, 
— 


1941. 
ww 


August, 8, 11, 
16, 27. 


A THE CALCUTTA LAW JOURNAL. —— [Vor. 75. 


the case shows à very slight encroachment. The mere fact that 
the plaintiff has his house ope the road would not" in my opinion 
justify a presumption of special damage. = 


"The appeal is accordingly diisi. No. ortler as to 
costs. : 
e 


A. T. M. ` Appeal dismissed. 


Before Mr. Justice R.C. Mitter and Mre Justice A. 
S. M. Akram. 


PROMODE NATH SINHA ROY AND OTHERS 
v. 
SM. RASESHWARI DASSI AND ANOTHER.* 
Decree, re-opening C decree —Bengal Money-Lenders *Act (X B. C. 
of 1940)» sections 30 (t) (c), 34 (a) (ti), 36 (1) (c)—Court's- power to award 


pendente lite interest in mortgage suit—Imposing of condition when directing 
' payment By instalments—Imposing of terms. 


The appellants on the 16th April, 1934, took a loan of Rs. 12000 from the 
respondents on mortgage, interest payable was 12 per cent per-annum with half 
yearly rests. i 


In 1938 the respondents sued to recover the loan. An ex parte preliminary 
decree was passeti on the 22nd December, 1939: The Court reduced the 
interest to 10 per cent per annum, simple, allowed pendente lite interest at that 
rate on the principal of the loan up to the date of the decree and fixed the 
period of grace 3 months from that date. On the 17th May, 1940, the final 
decree was made, The decree-holders then applied for execution of their decree. 


On the rith November, 1940, the judgment-debtors filed an application 
under section 36 (6) of the Bengal Money-Lenders Act in which they claimed 
relief on the ground that the Court had in its decree awarded interest higher 
than what was payable under section 30 (1) (c) of the said Act. They prayed 

* for re-opening of the decree, for instalments and for. other reliefs : 


Held, thag as the suit was pendiug. on Ist January, 1939, the Bengal Money 
Lenders Act applied. f 


. . 
o 
. 


* Appeal from Original Decree No, 132 of 1941, against the decree of S. 
Palit Esq., Subordinate Judge, 1st Court, of Hooghly, dated the 22nd 
December, 1939. . ° 


A - ` : 
. oft EM : 1 
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Ctvir. 


That a new decree in supersession of the preliminary decree Should be in 
passed in accordance with the provisipns of the Bengal Money-Lenders Act; 1941. 
that simpl interest ag the rate pf 8 per ceht per annum on the principal of the, Proméde Nath Sinha 
loan (Rs. 12000) from thé dota, ef the institution of the mortgage suit up to * Roy 
' the date of*the passing of new Meliminary decree and thereafter at the same v. | 
rate up to the ‘date of default,\should the judgment-debtor fail to pay, to Sm. Sa Nan 
be paid. The amount of intergst up to this date should not exceed the principal ° ; 
of the loan. No interest was to rur*on the total decretal amount. The amount 
was ordered to be paid in instalments anda additional security was ordered to 
be given. 





In the case of aloan on a mortgage the Court has power to impose any 
suitable condition when directing the payment of the decretaf'amount by instal- 
‘ments and in a fit case to require additional security from the judgment.debtór 
asa condition of giving him instalments, It may also impose other conditions 
with a view to see that the decree-holder does not lose the full benefit of his 
security during the period that the instalments may be spread over by reason 
of any act or default on the part of the judgment-debtor. 


Anath Nath Sarkar v. Rajendra Nath Bhattacharjee (1) and Mritunjoy Roy N 
v. Netai Chand Dutt (2) followed. 


Suresh Chandra Mukherjee v. Lal Mohan Chatterjee (3)and Rai Manmatha . 
Nath Bose v. Renula Bose (4) dissented from. 


Sailendra Mohan De v. Accowrie Mukherjee (5) distinguished, 
Appeal by Defendants Judgmentedebtors. 

Application for re-opehing of mortgage decree. 
The material facts appear from the judgment. 


Messrs Gopendva Nath Das ard Lala Hemanta Kumar for the 
Appellants. 


Messrs. Rama Prosad Mookerjee, Bhola Nath Roy and°Bhitdhari 
Mohan Chatterjee for the Respondents. : 

E C. A. V. 

The following judgment was delivered : 

On the 16th April, 1934, the appellants took a loan of Rs. 12coo 2 August, 27. 
from the respondents on à mortgage by which "they hypothecated T 
their Zemindary interest in some properties and gafmi interest 
in others. The interest payable was twelve per cent per annum 
with half yearly rests. Before suit theyepaid a sum of Rs. 300 
only. e ° m 


In 1938 thé fespondents sued to recover the loan. On «he 
'22nd December, 1939, aan exparte preliminar decyee was passed 
in their favour, The Court reduced the rate of interest to ten 


(1) (1941) 45 C. W. N. 975. (2) (1941) 45 C. W. N. 976. 

(3) (1941) 45 C. W. N. 859. (4) (1941) 45 C. W. N. 863. . 

(8) (1940) 45 C. W. N. 11. o = . . 
. . 
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per cent per annüm (simple), allowed gezdente iite interest at that 
rate on the principal of the, lonn up to the date *of the decree 
and fixed the period of grace at three months.frbm that date. No 
payment having been made by the jgffzment-debters within the 
period of grace the final decree for Poe passed on the 17th 
May, 1940. Shortly thereafter the’ decree-holders applied for 
execution of their decree in the “Court which had passed * the 
final decree. ° ë 

While the application for execution was pending the Bengal 
Money Lenderg Act (X of 1940, hereinafter called the Act) came 
into force. On the rxth November, 1940, the judgment debtors 
filed an application under section 36 (6) of the Act in which they 
claimed relief on the ground that the Court had in its decree 
awarded interest higher than what was payable under section 
30 (1) (c) of the Act. They prayed for reopening of the decree, 
for instalments and for other reliefs. 

The learned Subordinate Judge held that the interest allowed 
by that decree was Rs. 1363-15-2 in excess of what was allowable 
under the Act. He did not however reopen the decree that had 
been passed but simply reduced the decretal sum by that amount. 
He did not grant the prayes for payment in instalments. The 
reason that he gave in refusing that prayer was that the Court had 
power to grant instalments in the case of a loan secured bya 
mortgage only at the time of the passing of the preliminary decree 
and not thereafter in view of the provisions of section 34 (1) (a) 
of the Act. In support of this view he relied upon Sailendra 
Molin Dev. Accowrie Mukherjee (1). Hé also refused the prayer 
of the judgment-debtors for revoking the order for payment of 
post decretal interest as made in that preliminary decree. In 
support of his decision on the last mentioned point he relied upon 
Ratan Chunder Gupta v. Nirmal Chunder Neogy (2). The judg- 
ment-debtors have preferred this appeal wherein they contend 
that . . 

(a) the decree ought to have been re-opened and a new decree 
passed giving them instalments ; ; 

(b) that in the cir&umstances of the case the instalments ought 
to.be spread over twenty years, and i , 

* (c) in the new decree to be passed np post decretal interest 
ought to be awarded. 
* The respondents do not seriously contest the first point urged 


(1) (1940) 45 C. W. N. r1, 
(2) (1940) 45C. W. N13. — e 
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(a) that we should NG with a view to preserve Promode Nath Sinha 
e 


the security during th 
cover ; . 
* (b) that simple interest at the rate of 8° per cent per annum, 
ought to be allowed up to the date of the new decree that we are 
to pass ; and ' 
(c) the annua! instalments ought not to be more than four in 
number. ° 
In this case the learned Subordinate Judge has held that the 
appellants are entitled to relief under the Act and has in fact 
exercised the pgwer contained in section 36 (t)(c) of the Act. 
We do not see how that power can be exercised without re- 
opening the preliminary decree that had already: been passed. 
The suit in which the decree was passed is a suit to which the Act 
applied, for it was pending on the 1st January, 1939. The exercise 
of that power would affect that preliminary decree, for by that 
preliminary decree interest was allowed in excess of what is allow- 
able under section 3o (1) (c). The Act requires the passing of a 
new decree as soon as theeformer decree is reopened. That is the 
import -of section 36 (2) (a), and the new decree must be a 
decree in accordance with the provisions of the Act. The 
view we are taking is the view Which has been taken by a 
Division Bench in Anath Nath Sarkar v. Rajendra Nath, Bhatta- 
charjee (1) and by Sen, J. in Mritunjoy Roy v. Netai Chand Dutt 
(2). We follow this view in preference to the view expressed by 
Edgley, J. in Suresh Chandra Mukherjee v. Lal Mohan Chatterjee 
(3) and -Rai Manmatha Nath Bose v. Renula Bose (4) which has 
since been reversed by the appeal Court on anather point. The 
learned Subordinate Judge was therefore wrong in not passing a 
new decree in supersession of the preliminary decrée that had 
been passed on the 22nd December, 1939. With the supersession 
of that decree the final decree passed on the basis theseof must 
also go. The new , Preliminary decree which has to be passed 
must be in accordance with „the provisions of the Act. That 
brings into operation section 34 (1) (a) (i) of thé Act and as there 
‘is an ,applicatian for instalments by the mortgagors instalments 


riod which the instalments would 


wil-have to be given. That is a statutory duty imposed on the” 


Court. This aspect of the case distinguishes the case of Sailendra 


` (a) (1942) 45 C. W. N. ors. *(2) (1941) 45 C. W. N. 976. 
(3) (1941) 45 C. W. N. 859. (4) (1941) 45 C, W. N. 863. 
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Mohan De v. Accowrie Mukerjge *(1) on which thé learned Sub- 
“ordinate Judge has placed reliance. Ih that case the preliminary 
decree which had been passed was not ffe-opened, no grounds for 
exercising the powers contained cesi 39 (1) having been 
established by the judgment-debtor, 4n@ so there was no question 
of passing a new preliminary decreé after the'Act had come into 
force. In the case before us we must pass a new preliminary 
decree in accordance with section 34 (1) (a) (i) of the Act and must 
therefore give gnstalments. 

e The next question is what and how many instalments we should 
give. The amount of the new decree would come up to about 
Rs. 18000 or so on a loan, of Rs. 12000. Rs. 300 only had been 
paid before suit although the loan was taken in 1934- Since the 
appeal to this Court Rs. goo only has been paid. The affidavit 
of the judgment-debtors is that the net income from the mortgage 
properties is Rs, z2r5 per year. Making an allowance for bad 
years the net profits would according to their own statements be 
more than Rs. 4000 a year. We have not the statement of the 
decree-holders but we must proceed on the statement of the judg- 
ment-debtors in considering *the question of instalments and we 
take the said amount as the annual prefits only for the purpose 
of considering what must be the number of instalments. If any 
question as to the value of the properties arises in future for the 
consideration of the Court for® the purposes of section 35 of the 
Act or for other purposes that question must be determined with- 
out Tefefence to what we have taken as the annual net profits. 
Taking all the facts into consideration, especially the amount of 
the net income eas stated in the affidavit filed on behalf of the 
mortgagors we think they ought to be given the chance of paying 
up in five equal apnual instalments, the first instalment to be paid 
on or before the 16th February, 1942. 

We will now consider whether the mortgagees are entitled to 
claim interest up to the date of the new preliminary decree which 
we are passing after réopening the preliminary decree passed on 
the z2nd December, 935. That decree directed the scaled down 
interest (at 10% per cent per annum) to be paid up to the date 
of tbat decreg and®interest thereafter in agcordance with Order 34, 
rule 11 of the Civil Procedure Code. As undey the Act (X of 
1940) simple interest at the rate not more than 8 per cent. ‘per 
annum can only be allowed, the calculation of interest must be 
at that rate. The contract rate, is thus interfered with by the 

(1) (1940) 45 C. WAN : 
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Act but the Act does not totally abrógate the provisions of Order 
34, rules 3, 4 or rule r1. of the Cofle of Civil Procedure. Those 
provisions of Order 34 are only modifiedeto the extent indicated 
in section* 34 (1) (a) and'sMetion 31 of the Act. The power to 
award Zendenfe lite interest Ma mortgage suitis not thus taken 
away by the Act. Three fimitgtions only have in our judgment 
been imposed by the Act on those provisions of Order 24 
in respect of the award of interest. Namely, (1) that the 
pendente lite interest and interest allowable under Order 34, 
rule rr, Sub-rule (a) (i) up to the period of grace, which must be 
determined in terms of section 34 (1) (a) (ii) of the Act, would” 
not be according to the contract rate, where there is such a rate, 
but would be according to the rate scaled down by section 3o (1) (c) 
of the Act; (2)ethat the amount of that interest should not 
exceed the principal of theloan in accordance with the method 
of calculation to be made in accordance with section 3o (1) (a) 
and (b) of the Act, and (3) Order 24, tule rr, sub-rule (b) is not 
to apply where the loan was advanced before the Act. We accor- 
dingly hold that we bave the power and should grant simple 
interest at the rate of 8 per cent per annum on the principal of 
the loan (Rs. 12000) from the date ‘of the institution of the mort- 
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gage suit up to this date when we are passing the new preliminary | 


decree and thereafter at the same rate up to the date of default, 
should the judgment-debtors fail to pay the instalments which we 
have given them. The amount of interest up to this date does 
not exceed the principal of the loan. The interest which we pave 
directed to be paid thereafter up to the date of default, if default 
be made, would however be subject to this proviso, that that 
together with the interest allowed up to this date and the sum of 
Rs. 300 paid before the suit and Rs. goo paid while this appeal 
was pending is not to exceed the principal ofethe loan, namely 
Rs. 12000. No interest is to run on the total decretal amount. 


The last question is whether we have apy power to impose 
further conditions on the judgment-debtorse and if we have the 
power whether we should impose any and what donditlons. On 
the construction ®fesection 34 of the Act we have come to the 
conclusion that the Court has the power to impose any suitable 
condition when directing the - payment of the, decretaf amount by 
instalnients. We cannot accept the contention of the judgment-. 
' debtors’ Advocate that section 34 (1) (a) (i) of the Act authorises 
the Court to fix the dates and number of annual instalments and 
to da nothing more.. This contention would render redundant 
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the phrase “subject to such conditions as the Court may impose" 
employed in that clause. Tlee*same phrase occurs in section 
34 (1) (b) (ii) of the Act which deals With loans other than those 
secured by mortgage. There the onfflimitation thate is put is 
that the condition to be imposed m not be one which would 
make the whole or the balance of tne decretal amount payable in 
default of payment of an instalment. ‘That provision modifies the 
provisions of Order 20, rule 11, sub-rule (2) of the Code of Civil 
Procedure only to the extent of not requiring the consent of the 
decree-holderefor an order for payment of the decretal amount 
*by instalments, but leaves the other parts of that sub-rule 
untouched, That is indicated by the legislature in section 
34 (1) (b) (ii) of the Act by leaving it open to the Court to impose 
conditions. In the case therefore of a money decree it would be 
open to the Court to impose any term witha view to ensure the 
rights of the decree-holder as a condition to the granting of ins- 
talments to the judgment-debtors. It can in such a case require 
the judgment-debtor to furnish security for the decretal amount 
to be paid by instalments. We do not see why the same phrase 
“subject to such conditions as the Court may impose”, used in 
sub-section (a) (i) of section 33 of the Act should have a, different 
Or a more restricted scope. We accérdingly hold that in the 
case of a loan on a mortgage the Court would have the power 
in a fit case to require additional security from the judgment- 
debtor as a condition of giving him instalments. It may also 
impose other conditions with a view to see that the decree-holder 
does not lose the full benefit of his security during the period that 
the instalments may be spread over by reason of any act or default 
on the part of thé judgment-debtor. 

In the case before us the loan is secured on revenue paying 
properties and Zaini tatuks. They can be summarily sold for 
paramount „charges, e.g. if default is made by the judgment- 
debtors in the payment of revenue or ai rent. In that case 


“the security of the décree- holders no doubt would not completely 


disappearebut would assume a different form. It would fasten on 
the surplus sale proceeds. But in that eventuality e.g, on a 
sale for paramount charges, the transformed security would be 
less valuables It would be on the swz2/us.* *Moreover it is common 
experience that in such sales property does note fetch anything 


"like its proper price. We do not think that in this case we should 


impose the further condition that the judgment-debtors must pay 
up all past arrears of, revenue, cess and začni rent by September 
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next and pay the revenue and ecess as they fall due and file 
receipts bf payment in the Court below at least a week before the 
last kist date. They mus also pay the Zaini rent and cesses as 
they fall due and file th receipts thereof in the Court below 
within the first week of Kart\k (and if the Court is closed at that 
time then on the date of re-opening of the Court) and within the 
first week of Bysack of every year. In default then the decree- 
holders will be entitled to apply for a final decree on giving notice 
to the judgment-debtors through Court. This is, an additional 
condition which we impose. We do not consider that this addi- 
tional right which we are giving to the decree-holders to apply for 
a final decree militates against the provisions of section 34 (a) (ii) 
of the Act or the second proviso thereto. In those provisions the 
legislature had dhly in view the payment of instalments and had 
consequently set out the consequences of default in the payment 
of instalments, and has not done anything more. It has nol 
dealt with and has not fettered in any way the power or discretion 
of the Court to impose terms and to say what would be the conse- 
qtiences if those terms are not complied with by the judgment- 
debtor who is given the privilege af pay in instalments. 

In the exercise of discretion given to us by section 36 (2) (a) 
of the Act we direct that the same amount which had been 
decreed as costs to the respondents in the preliminary decree 
` dated the 22nd December, 1939, whish we have re-opened, should 
be allowed as costs to the decree-holders respondents. That 
would be included inthe new preliminary decree which* we* are 
now passing. 

The result is that this appeal is allowed*jn part. Let a 
preliminary decree be drawn up in this Court in terms of this 
judgment. 

The parties are to bear their respective costs of the lower Court 
and of this appeal. . 

27th August, rogr. n 

The.learned Advocate appearing for the decree-holder gays 
thata sum of Rs. 428-4-3 was paid by hise client, namely, the 
mortgagee, towardsagrears of revenue on behalf of the mortgagors. 
That fact is admitted by the learned Adyoaate appearing on 
behalf of the mortgagofs! Let this sum be added to” the decree 
that is to be dratvn up in this Court. This sum will. not carry e 
any interest. 


A T. M. Appeal allowed in part. 
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bd Rengal Money Lenders’ Act (X B.C. of 1940), sections 2 (22) and 36—Suit, if 


‘pending’—Decree unsatisfied. 

Where in execution of a mortgage decree, the mortgaged properties were 
sold and after that a decree under Order 34 rule 6 of the Code of Civil’Pro- 
cedure was obtained and in execution some other properties of the judgment 
debtor was sold before the 1st day of January, 1939, and the decree-holder 

: took no further steps and an application under section 36 was filed by the judg- 
ment debtor for re-opening the decree. 

Held, that although the decree remained unsatisfied on the rst day of 
January, 1939, it could not bé re-opened under section 36 of the Bengal Money 
Lenders’ Act, as the suit was neither instituted nor filed nor was pending on or 
after 1st January, 1939. A 

Held also: If -any execution proceeding is started by the detreesholder 
the judgment debtor will have his right to apply under section 36 (6) (a) (i) of 
the Bengal Money Lenders’ Act. f ; 

The word pending has a well, ragognised meaning and ordinarily it would 
mean something which ‘still awaits decision and is not yet concluded and 
simpy because a decree is still not satisfied it will not be deemed to be 
pending within the meaning of section 36 of the Bengal Money Lenders 
Act, e 

Application under Sec. 115, Civil Procedure Code. 


s Application under section 36 of the Bengal Money Lenders’ 
Act. . l 
The material facts will appear from the judgment. 
Mr. Purushottam Chatterjee for the Petitioner. | 
Messrs. Gopendr Nath Das and Radhicaranjan Guha for the 
Opposite ePartye , : l 
The judgment of the Court was as follows : 


This is a Rulg directed against, an order of the Subordinate 

March, 10. Judge of Bankura dated the goth June, *1 41, refusing the peti- 

pe . tioner’s application for certain reliefs under sectionea6 of the-Bengal 
Money Lenders Act. à 


*: *Civil Revision Case No. 1337 of 1941, against the order of A. Banerjee, 
Esq.,"Subordinate Judge, Bankura dated the 3oth June, 1941. 
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The material facts are not in | controversy and may “he briefly’ 


stated as follows: The opposite “party before us advanced monies 
' on four different moitgages to the present petitioner at different 
times. “There was a suit Nommenced on the four mortgage bonds 
on the 16th April 1934, Vind a preliminary decree was passed 
on the 6th June, 1935, for sum of about Rs. 11,212 and annas 
odd. The decree was made final on the 15th November, 1935, 
and in execution of the final decree the mortgaged properties were 
put up to sale and they were purchased by the decree-holder on 
the 25th April, 1936. The decree-holder took possession of the 
properties sometime in July, 1936. As the entire decretal amount 
was not satisfied by the sale of the mortgaged properties, the 


decree-holder started a proceeding under Order 36, rule 6 


of the Civil Psocedure Code and got a personal decree on the 
rath June, 1937. In execütion of this personal decree some 
other properties belonging to the judgment-debtor were sold on 
the ryth of November, 1937, and they were also purchased ‘by 
the decree-holder. After taking -possession of these properties on 
the 22nd March, 1938, no further steps were taken by the decree- 
holder in connection with the personal decree and on the 27th 
February, 1941, the present application was made by the judgment- 
debtor under section 36 Of the Bengal Money Lenders’ Act praying 
that the decrees passed in the mortgage suit might be re-opened. 
The application was rejected byat the Court on the ground that 
“the suit was not one to which this Act applied.as defined in 
section 2, clause 22 of the Bengal Money Lenders' Acte It is 
the propriety of this decision thať has been challenged before us by 
Mr. Chatterji who appeàrs in support of the Rule. 

We may state at the outset that the learned Judge was 


apparently labouring under a misapprehension regarding one” 


material fact. The learned Judge thought that the decree-holder 
had not taken any steps under Order 34 rule 6 of the Civil 
Procedure Code and no personal decree under that section was 


obtained. This is certainly a mistake as the facts stated above - 


will show. But Mr. Das appearing on "behalf. of the opposite 
party has ‘conteaded before us that even "though that statement 
is incorrect, yet as there was .no proceeding dn execution. of "the 
personal decree pending on or after the tst January, 1939, the 
mortgage suitecould not be deemed to be a suit to which this 
Act applied. Mr. Chatterji, on the other hand, refers to the 
decision of Edgley J. in the case of Suresh Chandra Mukherjee v. 
Lal Mohan Chatterjee (r) and ‘argues that eso long as the perso- 
(1) (1941) 45 C. W. N. 859. 
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Civit. nal decree'is not satisfied the suit must be deemed to be pending. 


1942, It may be pointed out that the ‘opinion expressed by Edgley J. 

Ram Kumar De in that case was subsequently approved af ina later decision of 
rare NG a Division Bench to which also WA J. was a party, Vide 
charjee. Saradindu Mukherjee v. Jahar Lal Agafwalla (1). With reference 

to the case of Suresh Chandra MukhePjee v. Lal Mohan Chatterjee 
(2) wewenture to point out that the report of the case would 
clearly show that the sale in execution of the final mortgage decree 
e e inthat case took place on the 30th August, 1939, that is to-say, 
long after the sst of January, 1939. The mortgage suit must, 

thérefore, on the admitted facts of that case, be a suit to which 

the Act applied according to section 2, clause 22 of the Bengal 

Money Lenders’ Act, and it was not necessary for our learned 

brother to go further and say that if the mortgage decree had not 

been fully satisfied before the 1st January, 1939, it must be deemed 

. to bea suit to which the Bengal Money Lenders’ Act applied. 
With great respect to Edgley J. we desire to point out that the 

view taken by him would really go against the plain words of 

section 2, clause 22 of the Act. The wording of that section is 

perfectly clear and lays down that the expression “suit to which 

this Act applies" means any “suit or “proceeding instituted or 

filed on or after the rst day of January, fo39, or pending on that 

date and includes a proceeding in execution". The suit apparently 

was neither insfituted nor filed or was pending on or after the 

1st of January, 1939. So fat as the proceeding in execution is 

concerned, it was also not instituted or filed at any time after the 

22nd March, 1938. We cannot'say that it was pending after 

that time simply because the decree was stil not satisfied. The 

word “pending” Has a well ‘recognised meaning and ordinarily it 

* would mean something which still awaits decision and is not yet 
concluded. Ifthe decision of my learned brother is -right, then 

we are to conceive of the execution ‘case as still pending after 

the 2and March, 1938, although as a matter of fact it was not 

pending at any time aftêr that. Itis true that the Bengal Money 

Lenders’ Agt was, intended to give relief to borrowers, but at the 

same time we cannot “overlook the plain meaning of ‘the words 

uset by the legislature. Ordinarily, it seems no injustice will 

be done unless of Course, the judgment-debtor wants a refund of 

the money which he has already paid for if any execution prpcee- 

ding is started later on by the decree-holder, the judgment- 





s : (1) (1941) 74 C. L. J. 61; 46 C. W, N°33. 
(2) (1941) 45 C. W. N. 859. 
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debtor will hae his right to come and apply under section 36(6)(a) 
(i) of the-Bengal Money Lenders ‘Act! 


As regards the decision 1 in the case 8f Saradindu Mukherjee v. 
Jatar Lal Agarwalla (1) Ñ is conceded that the observation of 
Biswas J. was nothing but s As a matter of fact, in that 
case there "was an appeal pehding, after'the rst January, 1939, 
against the decree made by the trial Court and consequently as 
the learned Judge himself observed in the judgment it would be 
a suit to which the Act applies within the meaning of section 
2 (22) of the Bengal Money Lenders Act. As the observation wag 
nothing more than obiter, it is not necessary for us to refer the 
matter to a Full Bench. 


The result, therefore, is that in our opinion the mortgage suit 
was not one to which this Act applied within the meaning of the 
Bengal Money Lenders’ Act and consequently the Subordinate 
Judge was right ‘in dismissing the application under section 36 of 
the Bengal Money Lenders’ Act. < 

The Rule is discharged. We make no order for costs. 
Let the counter-affidavit filed in Cour to-day be kept -on the 


record. 
LJ 


P.R, : ‘Rule discharged, 
(1) (1941) 74 C. L. J. 61 ; 46 C. W. N. 33. . 
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Sale, adjournment of—Sale under chapter XIV of the Bengal Tenancy Act, if 

e can be adjourned under Order 21 rule 69 Code of Civil Procedure— 
Bengal Tenancy Act (VIII of 1885), sections 163 and 165—Code of Civil 
Procedure (Act V of 1968), Order 21 rule 69. 


A judgment debtor who is a party to an execution proceeding is 
entitled to see that they are conducted correctly afcording to law ; the 
decree-holder is purporting to follow the procedure laid down in Chapter 
XIV of the Bengal Tenancy Act and the Court conducting the sale should hear 
and decide any objections the judgment-debtor may make as to the procedure 
being adopted, 

Prima facie therefore the judgment debtor may move the High Court in 
revision to interfere if the procedure is illegal. 

The terms of the special provision embodied in section 165 of the Bengal 
Tenancy Act for early sale does not prohibit the operation of rule 69 of 


Order 21 of the Code of Civil Procedure to allow for any adjournment necessi- 
tated by circumstances. 


So if adjournments take thewsfbceedings beyond the period of one month 
from the date fixed for sale rule 69 of Order 21 of the Code of Civil Procedure 
wif operate to require a fresh proclamation to be issued. The form of 
proclamation to be issued will be of the kind leading to the part of the 
sale which is being adjourned. 


Application under section 115 of the Code of Civil Procedure by 
the Judgment debtor. 


The material facts will appear from the judgment. 


Messrs. Bankim Chandra Mukherji and Hari Prasanna 
Mukherji for the Petitioner. 


© Mesirs. Atul Chandra Gupta and Purusottam Chatterjee for the 
Opposite Party. , 


The judgments of the Court ware as follows : 
August, 19. Roxburgh, J. :—This Rule has béefi issued at the instance 
FS of the judgment-debtor in connection with a pr&ceeding in execu- 


*Civil Revision Case No. 1061 of 1941, against the Order of D. N. Basu, 
. i Esq., Subordinate Judge, Birbhum ,(Suri) dated 17th July, 1941 and 18th 
July, 1941. * : i 
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tion of a rendecree relating te a*tenure. On the 28th May, 


1941, thé tenure was put, up in 'auction for sale subject to • 


encumbrances, asit failed to fetch a prite sufficient to liquidate 
the amount of the decree and costs, the sale was adjourned at 
the instance of the decreesholder in accordance with the procedute 
laid down in section 165 (1) of the Bengal Tenancy Act, and 
fresh proclamation was ordered fixing the r7th June following for 
auction and sale with power to avoid all encumbrances. In the 
meantime the judgment-debtor had approached a debt settlement 
board and a notice was issued under section 34 of the Bengal, 
Agricultural Debtors Act, (VII of 1936) staying further procee- 
dings. Accordingly the sale was not held. The order of stay 
was vacated subsequently and the Court, on the 18th July, then 
ordered issue of @ fresh proclamation fixing 8th August for auction 
and sale of the tenure again with power to avoid all encumbrances. 
Itis this order which the judgment-debtor wishes to challenge 
in these proceediugs ; it is contended that the legal procedure 
for the Court to follow now would be to go back and begin afresh 
with à proclamation under section 163 (2) of the Bengal Tenancy 
Act for sale of the tenure subject to encumbrances, and that 
then only? if on such new gale taking place the bids are inadequate 
to liquidate the amount of the decree and costs, can the property 
‘be put up for sale with power to avoid encumbrances. , 

The point for decision involves ffeeinterpretation of the terms 
of the Bengal Tenancy Act in sections 163 and 165 read with 
the provisions of the Civil Procedure Code, and in partidhlar 
tules 67, 68 and 69 of Order XXI in relation to the conduct of 
sales. In our opinion the procedure followed bY, the lower Court 
‘is correct. 

Before considering this we may briefly deal with two objec- 
tions raised by Mr. Gupta for the decree-holder. His first objec- 
tion is that the judgment-debtor should not be heard at all in 
this matter, that the question really arises between the decree- 
holder, the encumbrancers and whoever may be the purchaser, 
and that a present decision will not bind them. We think that a 
judgment debtor Whe is a party to the execution proceedings js 
entitled to see that they are*conducted correetly according to 
law ; the decree-holder i is purporting to follow the procedure laid 


down in Chapter "XIV of the Bengal Tenancy Act, and the Court - 


conducting the sale should certainly hear and decide any objec- 
tions the judgment-debtor may make as to the procedure being 
adopted. It follows that prima " facie the jüdgment-debtor may 
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move this Court in revision to* jnterfere if the procedure is illegal. 


* In view of the discretionary nature of ihe power given in section 


115 ofthe Code the Couft might well " take into consideration the 
fact that a.person not substantially concerned as to thé particular 
point was rhoving it,and might meye that a reason for refusing 
to interfere.. As-we hold that the p ocedure followed by the lower 
Court i is correct, it isa purely academic qnestion whether, if we 
were to hold otherwise we should consider it a fit case or not for 
interference aj the instance of the judgment-debtor. 


* The next objection taken by Mr. Gupta is that as there was 
a statutory stay of proceedings by operation of section 34 of the 
Bengal Agricultural Debtors Act, and as that Act does not itself 
provide for what is to be done when the stay is removed, and 
as, further, the Court’s proceedings must be allowed to continue, 
it is for the Court by its inherent powers to make suitable pro- 
vision for this, and that correct provision has been made. But 
even accepting this as a general proposition the position here is 
“that the law has made provision for what is to be done in regard 
to adjournment of sales, and what has happened in this case is 
that there has been an adjournment forced on the Court by opera- 
tion of law. This dispute then is merely as to what is "the correct 
procedure in relation to adjournments. 

In virtue of the provisions of section 148 (a) of the Bengal 
Tenancy Act the whole % Order XXI of the Code of Civil 
Procedure with the exception of rule 83 is applicable to suits for 
the recovery of rent, and this must mean applicable to execution 
of ‘decrees in such suits. Nevertheless Chapter XIV of the 
Bengal Tenancy- Act engrafts some special provisions of its own 
onto these provisions of the Code. The sale is to be made in 
parts ; there is first to bea proclamation issued in the form, and 
published in the manner, provided in section 163 for sale of the 
tenure subject to encumbrances. We may note sub-section 4 of 
section 163 which* makes a variation of the provisions of Order 
XXI ruje 68, in thdt the period of thirty days within which the 
sale cannot take plice is to be calculated from. the date on which 
* the copy. of the proclamation has been fixéd^ upon theland com- 
prised in tpe terfure to be sold, and not, as in rule 68, from the 
date on which it was fixed on the Court house pf the judge con- 
ducting the sale. It is not disputed that so far as regards adiourn- 
ments at this stage of the sale, rule 69 of Order XXI would 
apply, namely that the Court would have discretion to adjourn, 
and that if the adjournments were for a ‘longer period than one ` 
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calendar month a fresh proclamation would be necessary. Rule ` 
69 itself speaks of a fresh proclamation ‘under rule.67' ; clearly | 
the fresh proclamation ir ‘proceeding under Chapter XIV at this 
stage would be one undet that rule as varied by sub-sections (2), 
(3) and (4) of section 163. The second stage of a sale under 
Chapter XIV is reached wherN the bids at the sale of the tenure 
subject to encumbrances fail to cover the specified amount ; 
thereupon section 165 (1) requires adjournment of the sale and 
a fresh proclamation published in accordance with the procedure 
provided in sub-section (3) of section 163 to be isstied announcing 
that the tenure “will be put upto auction and sold with power 
to avoid all encumbrances upon a future day specified therein, 
not less than fifteen or more than thirty days from the ‘date of 
the postponement ; and upon that day the tenure or holding 
shall be put up to auction and sold with power to avoid all 
encumbrances.” Mr. Mukherjee appearing for the judgment- 
debtor when placing his argument in its most rigid form contended 
that in view of this wording the sale must take place on the day 
specified and on no other, and in cases of failure, then the decree- 
holder must go back, and start afresh under section 163. When 
pressedewith the untenability of this view he conceded that there 
might be adjournments if, say, the sale had been fixed for the 
sixteenth day; to any day up to the thirtieth day from the date 
of the postponement. We are hgwever unable tJ see that the 
wording of the sections requires this interpretation nor to accept 
the view that the terms of this special provision for garly sale 
prohibit the operation of rule 69 to allow for any adjournments 
necessitated by circumstances. It follows also that if adjourn- 
ments take the proceedings beyond the period of one month from 
the date fixed for the sale, rule 69 will operate to feire, a fresh 
proclamation to be issued. | . . 


The only difficulty of interpretation is as to which proclama- 
tion is required to be issued, whether a fresh proclamation under 
section 163 for sale free from encumbrapces, or a fresh procla- 
mation under section 165 (1) for sale with powe to annul 
_ encumbrances. “Ta our opinion’ the reasonable and correct. in- 
terpretation is that the proolamation to be isqued is a fresh one 
of the kind leading-to the part of the sale which is being adjourned, 
namely a proclamation under section 165 (1) for sale with power 
to anntil encumbrances, and that at this stage the words “under: 
rule 67” in rule 69 are to be interpreted to mean rule 67 as varied e 
by section 165 (1) of the Bengal «Tenancy *Act read with section 
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163 (3). It follows that the proclamation must ebe for a sale 


. with power to annul encumbrances, and fixed for a date “not 


less than fifteen or moređhan thirty dhys from the date of the 
postponement,” which date of postponement must be the date on 
wkich fresh proclamation is ordered. This is the procedure 
which has been followed by the iower Court in the present case, 
proclamation having been orderd on the 18th July for sale on 
the 8th August, that is to say for the twenty-first day after the date 
on which proclamation was ordered ; the order was correct and calls 
for no interfer€nce. 

The Rule is therefore discharged with costs two Gold 
Mohurs. 


Let the record be sent down at once. 
Biswas, J. :—1 agree. 
P. R Rule discharged. 


APPELLATE GIVIL. 


Before Mr. Justice Syed Nasim Ali and Mr, Justice 
RB, Pal. 


e à SATISH CHANDRA HUI AND OTHERS. 
V. 2 
SUDHIR KKISHNA GHOSH AND OTHERS." 


Bengal Tenancy (amendment) Act (XVIII R. C. of 1940), section 168A if ren- 
dered void—Govemment of India Act, 1935, section 107 (1)—Operation of 
168A of the Bengal Tenancy Act, if withdrawn from Putni tentwres— 
Section 1654 of the Bengal Tenancy Act, if limited to defaulting tenure— 
Revenue Sale Law (Kb of 1859) Section 13. 

-In a sale of the shares 8f the Touzi under section 13 of the Revenue Sale 

Law the purchaser does net acquire any right to annul the tenure, 

e The operation of section 168A of the Bengal Tefancy Act is not with- 


drawn from Putni tenes by reason of secfion 195 (e) of the Bengal Tenancy 
Act and the provisions contained in the Putni Regulation are not affecten by 


' *Appeal from Original Order No. 52 of 1941, against the orders of Sarat 


Chandra Roy Chaudhury, Esa. Subordinate Judge, MES Ist Court, dated 
the 25th January, 1941. 
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Execution by,the attachment and sale of any snórealilo or immoveable Civit. 
property other than the tenure or hoi Ming. i is prohibited by section 168A of the 1942. 
Bengal Tenancy Act and the prohibition applies whether or not the tenure or * 

ing is still in exi ai ti Satish Chandra Hui 
holding is still in existence or available for execution. = 

The proviso to section 168A ut the Bengal Tenancy Actis not limited in Sudhir Krishna 
its operation only to cases where the defaulting tenancy is one for a fixed pesiod Ghosh. 





but extends to all classes of terfures\pr holdings. 

The words “term of the tenancy expires” as used in the proviso to section 
168A of the Bengal Tenancy Act mean and refer tothe extinction or cessation 
of the tenancy itself and not merely of the interest of the judgment debtor in 
the tenancy. 

There is no repugnancy between Secs. 51 and 60 of the Civil Procedure Code e 
and Sec. 168A(1) of the Bengal Tenancy Act. 

The provisions contained in section 168A (1) of the Bengal Tenancy Act 
are not rendered void to any extent by section 107 (1) of the Government of 
India Act, 1935. , 

Appeal by the judgment debtors. 


Fi 


Mr. Gunada Charan Sen and Mr. Surendra Nath Das Gupta ; . 
for the Appellants. 
Mr. Atul Chandra Gupta, Mr. Syama Charan Mitter, Mr. 


Paresh Lal Skome, Mr. Probodh Lal Shome and Mr. Bhaba Nath 
Dutta for the Respondents. 
The judgment of the Court was ds follows : 


The questions involved in this appeal relate to the newly February, 27. 
enacted section 168A of the Bengal Tenancy Act inserted by tbe eres 
Bengal Council Act XVIII ofeg 949 [The Béngal Tenancy 
( Amendment) Act, 1940] which came into force on the gth 
January, 1941. we Lu 

'The decree in question is for arrears of rent due in respect of 
a Patni tenure held under Tauzi No. 2409» of the Midnapur 
Collectorate. The entire Patni was sold away "by the defendant 
patnidars in 1938 (1344-45 B. S.) in fractional portions. The * 
suit for the arrears of rent due for the period “from 1342 B. S. to 
Falgoon 1345 B. S. was instituted by the decreeholders against 
the present defendants on 26th March, 1959. In this suit the 
transferees of the Patni were not made parties. The tauzi was 
sold away for arrears of revenue on 24th June, 1939. fn the rent 
suit the defendmnjs iter alia took the plea, that as the Patni 
had been sold away by them they were no lgnger liable for the 
arrears. This defence’ was over-ruled and the sui? was decreed 
on r4th May; 1940. The present application for execution of 
this decree was made on 21st June, 1940. The relief that was 
prayed for in this application was the realization of the decretal e 
amount by attachment and salé of certain*'immovable properties i 
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belonging to ie  judgment-debtoys 6 tog. There are properties 


. other than the tenure in arrears. The a attachment was effected 


by 21st December, 1940. * On 16th January, 1941, the judgment- 
debtors 6 to 9 filed their present objectionis objecting to “the attach- 
ment and sale of the properties in view of the new section 168A of 
the Bengal Tenancy Act. : 

The learned Subordinate Judge by his order dated rsth 
January, 1941; overruled these objections. The present appeal is 
by the defendants 6 to 9 and is directed against this order. 

Before tif learned Subordinate Judge, the decree-holder 


“contended : 


1. That the new section 168A of Bengal Tenancy Act was 
ultra vires of the Bengal Legislature ; 

2. That the section was not applicable to Putai tenures ; 

3. That the provisions of clause (a) of section 168A (1) were 
notapplicable as the Putni tenure was no longer available for the 
realisation of the decretal dues 

(a) it having been sold away by the Putnidars ; 

(b) it having been annuled under section 37 of the Revenue 
Sale Law by the purchaser of the Tauzi at the Revenue Sale. 

The learned Subordinate Judge overruled the «first two 
contentions of the decree-holders, but upheld the 3rd one and 
on this ground overruled the objection of the judgment-debtors. 

Mr. Sen 'appearing in support of the appeal contends :—that 
on à proper construction of the new section 168A Bengal Tenancy 
Acts execution of the decree by the attachment and sale of the 
disputed properties is prohibited by clause (a) of its Sub-section 
(1) and that thee present case is not covered by the excepting 
proviso to this clause. 

According .to Mr. Sen Section 168A (i)(a) of the Bengal 
Tenancy Act, apfrt from the 'Proviso',: contains a.prohibition for 
the execution by attachment and sale proceeding against any 
moveable or immoveable property other than the tenure or holding 
in default ; that the proviso to clause (a)is an excepting one and 
is limite@ in the operation only to tenancies for a term of fixed 
periods , that in any case the exception in the,psoviso applies only 
when the tenancy, itself is extinguished’ in any manner other than 
by surrendef ; that in the particular case "the sale of the Touzi 
having been under section 13 of the Revenue Salé Law, the tenure 
did not become liable to annulment, and, consequently, as it 
still subsists, the prohibition contained d in clause (2) of. section 168A 
shall apply. . . 


Vol. 75.) |, . ^. HIGH COURT. . - n . 193 
Mr. Gupta @ppearing for the *respondent on ahe- other fand Crvit, 
coutendes — A : 4942. 


` (i) that section 168A (i), of the Bengal Tenang Act i staves Satish Chandra Hui 
by itself and apart from the qualifying proviso, prohibits execution Su aye ae. 
by attachment and sale of gnyymoveable or immoveable property ` Ghosh, 
other than the defaulting tenure ór holding only when the defaul- kazi 
ting tenure or holding is still available for the execution of the 
decree ; 

(ii) f in any case the proviso withdraws the prohibition 
enacted in clause (a) as soon as the judgment debtor' interest in . 
the tenancy ceases to exist ; 

(iii) thatin any case the entire Tauzi having been sold under 
the Revenue Sale Law the purchaser thereof became entitled to 
annul the tenure under section 37 of the Revenue Sale Law and 
as a matter of fact did annul the same ; consequently the tenure 
itself has expired. 

' Mr. Gupta further seeks to support the final order of the Court * 
below on the grounds : 

(1) that the new section 168A of the Bengal Tenancy Act i is 
void under section 107 (i) of the Government of India Act being 
repugnant to the provisions of the existing Indian Law, namély 

(a) Section 51 of the Civil Procedure Code. 

(b) Sections 2 and 3 of the Putni Regulation. " 

(2) that at any rate the section ifentrolled by section 195 
(e) Bengal Tenancy Act and consequently cannot affect the Putni 
Tenures. ak» 

In our opinion the learned Subordinate Judge fell into an 
error as to the effect of the Revenue Sale of the’ Tauzi held in 
this case. We have examined all the relevant documents relating s 
to this sale and in our opinion it wasa sale 0f the shares of the 
Tauzi under section 13 of the Revenue Sale Law and consequently 
by it under section 54 of the Revenue Sale Law the purchaser 
failed to acquire any rights which were not.possessed by the 
previous owners of the Tauzi. Sucha purchaser did not acquire 
any right to annul the tenure. e ° 


In our opinion thére is also no substance in the contention * 
raised by Mr. Gupta that«the Operation of the Éectiop is with- 
drawn frqm the Pugni-Tenures by reason -of section 195 (e) Bengal 
Tenancy Act. 
The relevant portion of section 195 Bengal Tenancy Act runs 
as follows :— . - : . 
| "Nothing i in this Act-$hall affect — 
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(9) any enactment relatihp t$ patni-tenures in fo far as it relates 
to those tenures ........ es" be 
Section 168A (1) makes its provisions applicable—“Notwith- 


standing any thing contained elsewhere in this Act, or in any other 


“law, or in any contract.” ` 


Two questions will arise as to the relative operation of these 
two sections, namely, (1) whether there is anything in section 168A 
which can be said to affect any enactment relating of Putni tenures 
(say, the Pugni Regulation of 1819); (2) if so, which of the two 
sections will be the controlling one. 

In our opinion there is nothing in section 168A which can be 
said to affect the Putni Regulation itself. No doubt it affects 
the Putni tenures. But asthere is nothing in the Putni Regu- 
lation relating to the execution of any decree for arrears of rent 
due in respect of the Putni and as section 168A only gives certain ` 
special provisions relating to such execution, the provisions con- 
tained in the Putni Regulation are not affected by section 168A 
of the Bengal Tenancy Act. 

In this view the second question on the point, namely whether 
or not section 168A will bee controlled by section 195 (e) does not 
fall to be examined at all in this case. « ° 

The substantial questions to be decided in this case therefore 
are (1) the, meaning and scope of the new section 168A, Bengal 
Tenancy Act and (2) Wher it is void to any extent under 
section 107 (1) of the. Government of India Act 1935. As to 
tlle scope and meaning of clause (a) of section 168A, apart from 
the qualifying proviso we are inclined to the view contended for 
by Mr. Sen. e 

The relevant portion of the clause runs as follows :—'* A decree 
for arrears of rent due in respect of a tenure or holding............ 
sir AG a tees team aa a TE VUA Pup RUE sessseeereeseeeeesShall not be executed 
by the atfachment and sale of any moveable or immoveable property 
other than the entire tenure or holding to which the decree............ 
relates | 2e As the clause stands, execution by the attachment and 
sale of ‘any........%..property’ other than the defaulting tenure is 
prohibited. No other property moveable or*immoveable other than 
the defaulting téhure, can be taken in exegution by the attachment 
and sale. The language in this part of the sectiqn seems to bear no 
other meaning and in our opinion it is not open to us to strain this 
language so as to fit in with any supposed intention of the ‘legis- 


‘lature. It is true that the doctyine of judicial interpretation of a 


statute will be pushed to an unreasonable ‘extreme if we follow the - 
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doctrine of thee strictest literal jntorpretation—if we accept the 
maxim, ‘lta scriptum es?, in its unqualified and rigid meaning. 

No language is so perfect, ard perhaps no legislation is so skilful 
that this mode of interpretation may not often lead to absurdities 
and thus defeat the true purpose of the legislature. At the same 
time we must also avoid the oposite extreme of disregarding the 
letter of the law in order to seek elsewhere a rule that may appear 
to us more consonant with the supposed justice or the supposed 
intention of the legislature. Ifthe words of the law can be given 
an unnatural meaning, if words can be read into a stafute which are 
not expressed therein, or disregarded as inoperative although they " 
appear therein, if the Courts are at liberty to adopt aslaw that 
which the legislature is supposed to have meant rather than that 
which it has actully said, there are few statutes which would be 
proof against the dissolving influences of this form of interpretation 
and the Courts instead of being bound by fixed rules of law made for 
them would in effect be atliberty to legislate for themselves and 
to substitute, under the guise of interpretation, the ‘arbitrium judicis. 
for the ‘lex scripta’. It is not the business of the Courts to be 
‘wiser than tbe laws and to mould them into conformity with their 
views of what is just or unjust. 

As the section stands, it cannot be made to mean “skall not be 
executed by the attachment and sale of any moveable or immoveable 
property so long as the tenure or@lgglding is still available for 
execution.” It plainly and clearly prohibits execution by the 
attachment and sale of any moveable or immoveable property otRer 
than the entire tenure or holding to which the decree relates. 
Execution by the attachment and sale of any moveable or immove- 
_able property other than the tenure or holding is prohibited in an 
unqualifiéd manner, and apart from the qualification enacted by 
the proviso, the prohibition applies, whether or not the 
tenure or holding is ‘still in existence or is stil available for: 
execution. : 

Itis the proviso of the section which brings in the question of 
qualification of the wide provision of clause (aje The proviso runs 
as follows :—“ Provided that the provisions of this clause shall not, 
apply if, in any manner other than by surrender ef the tenure or 
holding, the term of the tenancy expires before an application i is 
made for the execution ‘of such a decree or certificate. "- This is an 
excepting or qualifying proviso, and, is to except out of the preced- 
ing portion of the enactment or to qualify something;enacted therein, 
' which but for the proviso would be within it, The expressions used 
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in the proviso are not quite happy, and the meaning of the proviso 
cannot be said to be ‘plain. . Mf. Sen contends that the word ‘term’ ; 
which means ‘the fixed period for which a right i is to be enjoyed’, 

‘confines the operation of this proviso enly to the cases where the 
tenancy in question was for a certain term of period and that period 
"has expired. But then, in that casg the words ‘in any manner other 
than by surrender etc.’ will have no meaning. Here isa case 
-where the ‘litera legis’ is defective,—the language used is ambiguous. 
The word term means ‘boundary’ ‘limit’ especially of time ; the 
‘word 4 expire, means ‘die out’, ‘become extinct’ ‘come to an end’. 
If the word ‘term’ used in the expression ‘the term of the tenancy’ 

be taken to mean and refer to the limit of time in respect of the 
tenancy and thus to mean only “the fixed period for which the ten- 
ancy right is to be enjoyed ”, then the word ‘ expire’ can only apply 
when that period is over. The ‘term’ in this sense cannot ‘expire’ in 
any other manner. It does not ‘expire’ by ‘surrender.’ " Of course 
a tenancy including a tenancy fora term, may come toan end by 
surrender and in many other manners. If, therefore, we take the 
words ‘the term of the tenancy’ to mean the tenancy in the tenure 
or holding, then none of the words appearing in the proviso will 
have to be disregarded. This meaning will not rendey the word 
‘term’ also a surplusage. Its use will We pertinent to mean and refer 
to the tenancy itself as distinguishment from any particular ,tenant’s 

interest indt. Evidently the word ‘expire’ taken only with the words 


: "in any manner other thay surrender’ was intended to bear the 


meaning of ‘extinguishment’, Even in the case of a tenancy for a 
certain fixed period, though the term does not expire by surrender, 
‘the tenancy may come to an end by such surrender. Such a tenancy 
also may come" to an end in some other manner. In our Opinion, 
therefore, reading the entire proviso together, the words ‘the term of 
the tenancy expire’ do not limit the operation of the proviso only 
to tenancies for a certain period. These words apply to all the 
tenures and holdings contemplated by clause (a), but, in our 
opinion, mean and refer to the extinction of the tenancy itself and 
not merely of. the judgment- debtors’ interest in the same. Reading 
clause (b) and sub*section (3) of section 168A,it seems amply clear 
*that the legislature intended that the execution should proceed 
primarily ggaing the defaulting tenure *or holding, and in our 
opinion the proviso to clause (a) was enacted to withdraw the prohi- 
bition contained in clause (a) only when this primary source of 
realisation of the decretal amount was no longer in existence, It 
may be remembereg that so long as the tenancy is not extinct, it can . 
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qrdinarily ba made available foc the realisation of its arrears by the 
landlord. In our opinion, therefore, 

(i) the proviso is not limited in its $peration only to the cases 
where the defaulting tenancy is one fora fixed period, but extends 
to all classes of tenures or holdings ; i . 

(ii) the words ‘term ôf thv tenancy expires’ mean and refer to the 
extinction or cessation of the tenancy itself and not merely, of 
the interest of the judgment-debtor in the tenancy. 

In the facts of the present case the term of the tenancy in 
question has not expired within the meaning of* the proviso and 
consequently the prohibition enacted in the clause (a) "of 
section 168 A(1) of the Bengal Tenancy Act shall apply to this case 
unless itis void under section 107(1) of the Government of India 
Act as contended for by Mr. Gupta. 

The relevant portion of section 107(1) of the Government of 
India Act, 1935 runs as follows :— 

* Tf any provision of a Provincial Law is repugnant...............to 
any provision of an existing Indian Law with respect to one of the 
matters enumerated in the concurrent Legislative list, then, subject 
to the provisions of this section........................the existing Indian 
Law, shall prevail and the Provincial Law shall, to the extent of 
the repugnancy be void? ? 

Sub-section (2) of the section lays down how, with the assent of 
the Governor-General or of His Majesty, such repugnant Provincial 
law shall prevail in the Province. 

Section 168A of the Bengal Tenancy Act has been, inserted in 
the Act by section 5 of the Bengal Tenancy (Amendment) Act, 
1940 (Bengal Council Act XVIII of 1940). This Act was enacted 
by the Provincial Legislature of Bengal and no assent of the 
Governor-General or of His Majesty was received as contemplated* 
by scction 107(2) of the Government of India Act. 

‘Provincial Law’ is defined in section 311 of the Government of 
India Act, 1935 to mean “ an Act passed or law made by a Provin- 
cial Legislature established under this Act, i 

* Existing Indian Law’ is defined by the same  Seetion to mean 
“any law, ordimance, order, bye law, rule or regulation passed or 
made before the commengement of,Part IJ] of this Act by any 
legislature, authority’ Or person in any territories fof the time being 
comprised in'British India, being a legislature, authority or person 
-having PON to make such a law, ordinance, order, bye law, rule ot 
regulation. ” A 


Section 168A of the Bengal Tenancy Act-is a Tiori 


197 


CiviL. 





1942. 
. VÀ 
Satish Chandra Hui 


v. 
Sudhir Krishna 
Ghosh. 





198 
Civir. 
1942. 
——— 
Satish Chandra Hui 
ow 
Sudhir Krishna 
Ghosh, 
e 


e - 1 
e tHE CALCUTTA Law JOURNAL. [Vor. 75 
. ERI 
Law’ within the meaning of. sy above definitions Mr. Gupta 
contends :— 

(1) that its provisions ate repugnant &) to the provisions con- 
tained in section 51 of the Code’ of Civil Procedure a$ also (b) 
to the provisions contained in sections 2 and 3 of the Putni 
Regulation ; (0*7 

(2) that the provisions contained in section 51 of the Civil 
Procedure Code as also those contained in sections 2 and 3 of the 
Putni Regulations are provisions of existing Indian laws : 

(3) (a) that fhe provision in section 51 of the Civil Procedure 

“Code is with respect to one of the matters enumerated in the con- 

current Legislative list, namely its items 4 and 15 ; (b) that the provi- 
sions in sections 2 and 3 of the Putni Regulation are also with 
respect to one of the matters enumerated: in the cofcurrent Legis- 
lative list, namely its item No. ro: 

Consequently according to Mr. Gupta, as the assent contem- 
plated by sub-section (2) of section 107 of the Government of India 
Act has not been obtained, section 168A of the Bengal Tenancy 
Act is altogether void under section 107(1) of the Government of 
India Act, 1935. 

Mr. Sen on the other bind contends that the provisions in 
section 168A of the Bengal Tenancy Act; section 51 of the Civil 
Procedure Code so far as it is applicable to decrees for arrears of 
tent of land tenures, and secijggs 2 and 3 of the Putni Regulations 
are all with respect to land tenures and consequently with respect 
to item Ne. 2t of the matters enumerated in the Provincial Legis- 
lative list, and not with respect to any of the matters enumerated in 
the concurrent Legislative list at all. According to Mr. Sen there- 
, Pere, section 168A of the Bengal Tenancy Act is not at all hit by 
* section 107(1) of the Government of India Act, 1935. His further 
contentions are (7) that section 51 of the Civil Procedure Code itself 
being subject .to the savings provisions contained in section 4(1) of 
the Civil Procedure Code the provisions in a special or local law 
could not be repugnant £o its provisions ; and (2) that the existing 
Indian law for the*presant purposes was not section 5r of the Civil 
Procedure Code, but section 5r of the Civil Puofedure Code as 
adopted by section i43(1) of the Bengal Tenancy Act. 

The relevafft portion of Item No. 4 of the matters enumerated in 
the concurrent Legislative List is given thus :— . 

“Civil Procedure Code, including the law of limitation and all 

e matters included in the Code of Civil Procedure at the date of the 
passing of this Act ; AEREE KN M ? 
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* The desftiption of the mattes M this item is very general and dun 


the entire Civil Procedure Code as it stood in 193: would be with * 1948. 


respect £o this matter. , : : Satish Chantira Hui 
; N ; v. 
Item No. 15 of the matters enumerated in the concurrent legis: Sudhir Krishna 
lative List is given in the following terms :— Ghosh. 


* Jurisdiction and powers of all Courts ‘except the Federal 
Court, with respect to any of the matters in this list. ” 

Item No. ro of that list is given thus :— e 

. * Contracts, including partnership, agency, cont«acts of carriage, 

and other special forms of contract, but not including contratts 
relating to agricultural land.” _ 

The relevant portion of Item No. 21 of the matters enumerated 
in the Provincial Legislative List is described as follows :— 

* Land, that is to say, rights in or'over land, land tenures, 
. including the relation of landlord and tenant and the collection ot . . 
rents, transfer, alienation, and devolution of agricultural land. 
Item No. 2 of the matters enumerated in the Provincial Legislative 
List is given thus : 

“Juris diction and powers of all Courts except the Federal Court, 
with respect to any of the matter in this list ; ; Procedure in Rent 
and Rev enue Courts. ” e 

The power of legislation with respect to land, land tenure, the ` 
relation of landlord and tenant and the collection of rents, would 
mean and include the power offifhislation with respect to the 
rights, privileges, obligations and liabilities relating to „them, any 
relief or remedy in respect of any such right, liability etc. and the 
mode of realisation of such relief or remedy, or the procedure for 
obtaining that relief. E 

The words “with respect to’ mean “on the subject of". Wee 
have to determine in each case what is the subject of the legisla- 
tion, and not what things or operations it may indirectly affect. Of 
course the legislature cannot enlarge the scope Of its powers 
“beyond the limits expressed in the constitution by reference to 
‘the words “with respect to ". The true position Seems to be when 
the legislature is given ‘power to legislate With respect to’ certain 
subjects, it may exercise all necessary and incidental powers, in- 
cluding the power of passing ‘ancillary provisiofis which may not be 
strictly and digectly referable to the actual heading under which the 
power is granted. . 

The whole question really turns upon the construction of section : 
107 (1) of the Government of India Act, 1935 and of section 4 (1) . 
of the Code of Civil Procedure, —— 
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It cannot be disputed that "the Bengal Council A*t XVIII ef 
1940 which enacted the new section 168A -of the Bengal Tenancy 


: Satiste Chandra Hui Act is a Provincial law as defined by section 311 of the Govern- 
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ment of India Act 1935. Section 168A of the Bengal Tenancy 
Act} therefore, is ‘a provision -of Previncial Law within the 
meaning of section 107 (1) of “the: Government of India 
Act, 1935. : 

It cannot also be disputed (1) that the Code of Civil Procedure 


is “an existing Jndian Law" as defined by the same section 311°, < 


ofthe Government of India Act and (2) that this existing Indian 
law (namely the Civil Procedure Code of 1908) is with respect to 
one of the matters enumerated in the concurrent Legislative List 
(viz-item No. 4 of the List). 

The question, therefore, i is whether the provision "n section 168A 
Bengal Tenancy Act is repugnant, either wholly orin part, to any , 
provision of the Civil Procedure Code. 

Ifnot, then there is no difficulty and the provision in section 
168A Bengal Tenancy Act shall stand as valid law. 

If repugnant, then the provision in section 168A Bengal Tenancy 
Act shall be void to the extent of the repugnancy. 

In arriving at the above conclusion we have taken thé words 
“with respect to one of the matters enumerated in the concurrent 
Legislative Liss” in section 107 (1) of the. Government of India 
Act 1935, as qualifying “exist## Indian Law". The position will 
not, in the least, be different in the present case whether we 
take these words as qualifying (1) "any provision” in "any provi- 
sion of an existing Indian Law" or(2) "an existing Indian Law." 
It cannot be disputed that the provisions in section 51 and 60 


e of the Code of Civil Procedure are also with respect to one of the 


matters enumerated, in the concurrent Legislative List (namely Item 
No. 4 of List III). 

Sulaiman J. in S. Chettiar v. M. Goundan (1) took the view 
that the words “with respect to one of the matters enumerated in 
the concurpent Legislative List" qualify only the words. “an 
existing Indian Law” “in section 107 (1) of the, Government of 
India Act, 1935. Remembering the . definitiohs of ‘Provincial 
Law’ and ‘existing Iffdian Law’ as given in section 311 of the Act, 
section 107 (1) may by paraphrased .in the ling indicated by 
Sulaiman J thus :—“If any provision of thelaw.made by.a Pro: 


vincial Legislature established under this Act is repugnant ...,..... 


Mates esee te tee to any provision of the law ........................ passed 
(1) (1940) 45 C. W. N. 1 (F. R. ) (18), - oe 


. e 
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o» made befofe the commencement o$ Part III of this Act by any one 
legislature... — — *, with respect to one of the e 1942, 
matters enumerated in the ‘concurrent Legislative List, then ......... Satish Chandra Hui 
DTE esses. the existing Indian Law shall prevail Sudhir Krishna 
andthe Provincial DANG shall, to the extent of the repugndáhcy Ghosh, 
be void.” - kiki 
The Code of Civil Procedure’ is an existing Indian Law and 
the whole Code is with respect to the Item No. 4 of the matters 
: "enufnerated in the concurrent Legislative List (List III). Sections 
- gr and 6o are the, relevant provisions of this law and these are 
also with respect to one of the matters enumerated in the concurrent 
Legislative List (namely, Item No. 4 of List III). 

The Bengal Council Act XVIII of 1940 isa Provincial Law— 
is a law made Sy a Provincial Legislature established under the 
Government of India Act, 1935. e 

Section 5 of this Provinciallaw inserts the new section 168A in 
the Bengal Tenancy Act, 1885. ° 

This enactment in pith and substance is one with respect to 
‘Land-tenure’ and consequently with respect to item 2r of the 
matters enumerated in the Provincial Legislative List. Assuming 
that this enactment is, with respect to one of the matters 
enumerated in the concurrent Legislative List it is: non-theless a 
provision in a Provincial Law within the meaning of section ro7 (1) 
of the Government of India Act, 199W9and the question is whether 
this enactment is repugnant to any provision of the Code of Civil 
Procedure. XP 

As has been pointed out above the relevant provisions of 
the Code of Civil Procedure are its sections 51 and 60. 

Section 1 (3) of the Code extends its operation to the whole of 
British India, except the Schedule Districts. š 

Mr. Sen contends that the provisions contained in the new 
Section 168A of the Bengal Tenancy Act cannot Be repugnant 
to any provision of the Code of Civil Proeedure because of the 
saving provisión of its section 4 (1). * Section 4 (r) runs as 
follows :— ê f 

"In the abaan 0f any specific provision to the contrdry, 
nothing in this Code shell be deemed to limit] or @therwise affect 
any special orelocal law now in force or any special jurisdiction 
or power conferred or any special form of procedure prescribed, 
by or under any other law for the time being in force". 


The section makes a clear distinction between ‘special or local 
law now in force’ and “any other law for the time being in force", 
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As regards the special or local law now in force tke saving pro- l 
„vision is that “nothing in this “Code shall be deemed to limit ‘or 
"otherwise affect them. Thè Bengal .Céuncil Act XVIII of 1940 
does not come within this class. It wag not in .force «when the 
Code: of Civil Procedure was enacted. -It comes -within the class 
"any other law for the time being in férce". -For this class the 
savings provision is "nothing in this Code shall.be deemed to 
limit or otherwise affect (1) any special “jurisdiction .or power 
conferred or (2)any special form of procedure prescribed, «dy: or 
under” such law: : 
The question, therefore, reduces to this: whether. the new 
section 168A Bengal Tenancy Act (1) confers only a special 
jurisdiction or power or (2) prescribes only a special form of 
procedure. Ifso, nothing in the Civil Procedure, Code shall be 
deemed to limit or otherwise affect such provisions and conse- 
quently the new provision cannot possibly be repugnant to any 
provision of the Code of Civil Procedure. 


In our opinion, section 5t of the Code of Civil Procedure gives 
only the procedure in execution and enacts the powers of Court 
to enforce execution. That it goes not purport to give anything 
else, becomes obvious from its clause (b) read with section 6o, 
Code of Civil Procedure. Clause (b) "says that the Court may 
order execution of the decree by attachment and sale or by sale 
without attachment of any ggaperty. But certainly this does not 
mean that the decree-holder has right to have his decree realized 
fron» asy property of the judgment-debtor. What property is 
and what is not liable to attachment are given in section 60, Code 
of Civil Proceduxe. Even that section simply says which pro- 
perties are liable to attachment and which not and does not 
make it obligatory on the part of the Court to attach and sell 


them. Section 51, Code of Civil Procedure gives the powers of 


the Court to, enforce the decree in generaland the new section 
168A only limits that power for the special cases contemplated 
byit. Inour opinion, therefore, section 4 of the Code of Civil 
Procedure withqraws the operation of the relevant provision of 
the Code from the field covered by the nejv*provision of the 


` Bengal Tenancy Agt to the extent to which the latter covers that 


field, and th saves the latter from being" repugnant to the former. 
The one cannot thus be contrary to or inconsistent with the 
other. The provisions of the Civil Procedure Code thus avoid 
the clash and automatically make room for the new power or the 
new procedure. NE. 
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* As adani the other existilg #Ijidian Law, namely, the Putni 
Regulation of 1819, its” ftrovisions de ,not fulfil the requirement 
of sectioa 107 (1) of the Government of India Act at all. A 
Putni tenure is certainly a land-tenure and the Regulation. in 
‘Pith and, Substance’ iseone with respect to such land-tenures. 
This-is not one of the matters enumerated in the Concurrent 
.Legislative list at, all and consequently any repugnancy to its pro- 
visions is ‘not. made by section 107 (1) a vitiating cause affecting the 
provision ofa Provincial law. . 

In our opinion, therefore, the provisions contained in section 
168A (1)-are not rendered void to any- extent by Section 107 (1) of 
the Government of India Act, 1935. 

In the result, this appealis allowed with costs. The judgment 
and order of the Court below are &ét aside and thé ‘objection of 
the judgment-debtors to the execution of the decree by the sale and 
attachment of the properties attached is allowed. The execution 
petition is dismissed. 

: The hearing-fee in this appeal i$ assessed at three gold 
mohurs. : 

PR « | : Appeal allowed, 


Before Mr. Justice B. K. Mukherjea and Mr. Justice A. L. Blank. 


HARI CHARAN KARANJAI 
9. -o 
ULIPUR BANK LIMITED.* 


Indian Companies Act (VII of 1913), section 153, Scheme under—Depositors 
who have obtained decrees against company, %f form a separate class— 
"Sub-secHion 6 of section 153 as amended by Ast XXIÎ ef 1936 how far 
retrospective. “Ya 


The depositórs who have obtairted decrees against aecompany do not form 
a separate ‘class ‘of creditors from the others who hav® not obtained 
'decrees, ' * a 4 

*Appeal from Appellate Order No. 60 of 1941, against the order of S. K. 
Sen, Esq., District Judge of Rangpur, dated the roth November, 1940, affirming 
that of Md. Abdul Ahsan, Esa: - Subordinate Judge, "Rungpur, dated the agth 


July, 1940. 4 "t 
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Soa Scheme under section 15$, ef the Indian Companies Act would” be 


*binding on such creditors: Case,laws referred tp. 


Although the amended sub-Section (6) of section 153 of the Indian Com- 
panies Act is not retrospective in operation, but ‘as it purported to” explain the 
megning of a particular expression used in the earlier Act, it has relation back 


.to the time when the prior Act was passed, ° 


Appeal by the Decree-holder. 

Proceeding under section 47 of the Code of Civil Procedure. 
The material facts will appear from the judgment. h l 
Mr. Priyanath Bhattacharji for the Appellant. 


Messrs. Gopendra Nath Das and Jyotish Chandra ea for the 
Respondent, 


C. A. V. 
The judgment of the Court was as follows: — * 


Mukherjea, J. :—This appeal is on behalf of the decree- 


„holder, and is directed against an appellate order of the District 


Judge of Rangpur, affirming that of the Subordinate Judge of 
that place, made in a proceeding under section 47, Civil Procedure 
Code. The material facts may be shortly stated as follows :— 

The appellant was a depésitor in the Ulipur Bank Ltd, and 
obtained a decree against the latter in respect of his deposit money 
on July 8, 1933. The Ulipur Bank which figures as the res- 
pondent in this appeal was in financial difficulties from some time 
past, and in or about Apip” 1933, it embarked upon a scheme 
of arrangement and compromise with its creditors under section 
153. of'the Indian Companies Act. The application under that 
section was presented by the Bank to this Court on April ro, 
1933; and an erder was made on May 17,1933, directing the 
convening of a meeting of the depositors of the said Bank. The 
meeting was held,on July 30, 1933, when the scheme was settled 
and it was finally sanctioned by this Court on November 29, 
1933. Thé scheme provided inter alia that "the creditors of the 
Bank shall not be entitled to demand payment of their dues at once 
except interms of tHe scheme: which shall remain in force for a 
period of ten years”, * 


e 
After certain previous applications for exécution, the present 


proceeding fer exécution of the decree was«started by the decree- 
holder in 1940. The Bank took the objectionethat under the 
scheme mentioned above, the decree-holder could claim payment 
‘only in accordance with the provisions of the scheme and not 
otherwise, and the , application for execution was consequently 
not maintainable. This contention found fovour with bath the 


. 
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Courts below, and they have allowed; the objection of the judg- 


ment-debtor and dismissed the decree;holder's application for ' 


execution. e The decree-holder has now come up on appeal to 
this Court. . 

The contention raised en behalf of the appellant in substance 
is that he was not a depositor at the time when the scheme was 
put forward or sanctioned by the Court buthad already become 
a decree-holder, and as there was no arrangement with the class 
of creditors to which he belonged, he was not pound by the 
scheme. l 

The whole question therefore is whether the depositors who 
obtained decrees against the Company formed a separate class 
of creditors from the others who had not obtained decrees, and it 
was necessary to ‘convene a meeting of the decree-holder creditors 
before the scheme could be made binding on them. 

This question was raised in quite a larger number of cases in 
recent years, and there is apparently a diversity of judicial opinion 
regarding it. In Barisal Loan Office Ltd. v. Shasthi Charan 
Bhattacharya (t) it was held by Guha and Lodge, JJ. that the 
scheme of composition was applicable and all creditors including 
those who has already obtaened decrees, and it was not necessary that 
there should be a separate meeting of the decree-holder creditors. 
This decision was affirmed by Mitter, J. in Serajganj Loan Office 
v. Nilkantha Lahiri (2). On the Oer hand there are a number 
of cases where a different view has been taken and it has been 
held that depositors who obtained decrees against a "Banking 
Company before any scheme was embarked upon by the latter, 
ceased to be depositors and became decree-holders, They would 
constitute a separate class from ordinary depositors and it was 
necessary that there should bea separate meeting of such credi- 
tors before the scheme could be sanctioned by the Court. [Vide 
The Manikganj Trading and Banking Company” Limited v. 
Madhabendra Kumar Shaha (3); Rajshahi «Banking Corporation 
v. Sura Bala Debi (4); Rajshahi Banking and Trading Cor- 
poration Limited, v. Pulin Behary Mukherjee (fj. The Indian 
Companies Act wa$ amended by Act XXII of 1936, and sub- 
section (6) of section, 753 of the new Act, flow expressly lays 
down that "for purposes of this section unsecured creditors who 
may have filed suits or obtained decrees, shall be deemed to 


(1) (1935) 39 C. W. N. 1198. (2) (1935) 39 C. W. N. 1199, 
(3) (1936) 40 C. W. N, 580. * (4) (1936) 49 C. W. N. 1104. 
(5) (1958) 42 C. W. N. 610. 
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be of the same class as otlge ünsecured creditors." The Legis- 
lature therefore has distinctly approved of the first set of judicial 


decisions referred to above and: disapproved of the ether group. 


It has been argued by the learned Advocate for the Appellant 
that in this case the decree was obtained in 1933, and the amended 
provision of 1936 cannot be held to be retrospective in~ opera- 
tion. The Legislature however cannot be said to have altered 
the existing law by addition of these words in section 153 of the 
Companies Act. The expression “creditors òf the same class" 
occurred also in the Act as it stood before amendment. The 
object of the added clause was to explain the meaning of the 
expression, in view of the uncertainty of judicial opinion which 
manifested itself on the point. In other words, the amending 
Act purported only to explain the meaning of a particular expres- 
sion used in the earlier Act, and as such it must have relation 
backto thetime when the prior Act was passed (Vide Craies on 
Statute Law, p. 341). As has been pointed out by Maxwell in 
bis "Interpretation. of Statutes" where it is gathered, from a 
later Act, that the Legislature attached a particular meaning to 
certain words in an earlier *cognate one this would be taken to 
bea legislative declaration of its meaning there, (Maxwell, 8th 
Edition, p. 269). 
We hold therefore that the view taken by the Courts below 
is right. = 

The learned Advocate for the appellant has contended further 
that as there wasa previous execution case in connection with 
this decree, and the decree was allowed to be executed without 
any objection by the Bank, the latter was now precluded from 
raising any objection. This point has not been dealt with in 
the judgment of any of the Courts below, and evenit was raised, 
there were no materials placed before the Court, upon which it 
could be substantiated. 

The result therefóre is that the appeal fails and is dismissed. 
We make,no onder as to costs. 


Blank, J. :—41 agree. .° 
PR, e , Appeal dismissed. 
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. PRAMATHA NATH BISWAS 


A 9. 


PROVABATI GHOSE.* 


1859)—Co-owner questioning 
co-proprietor purchasing at the sale both in default Whether 
plaintiff co-owner can get reconveyance— Knowledge of co-sharer’ s default in 
sufficient time though plaintiff.co-sharer not in default—Plaintiff co-sharer, 
if can get reconveyance. 


Bengal Land Revenue Sales Act (Act XI of 
sale and 


In the case of revenue sales brought about by the intentional default of a 
co-proprietor, who uķimately purchases the estate at the designed revenue sale, 
the plaintiff co-owner who questioned the sale would be given a reconveyance 
only if he was not in default and was not aware of his co-sharer's default in time 
i. e. before the Kist dates fixed under Section 3 of Act XI of 1859. 


Ran Prosad Choudhury v. Ram Jadu Lahiri (1) followed. 
Deonandan Prashad v. Janki Singh (2) referred to. 


Appeal by defendant No. I. 


Suit for setting aside sale held finder the Revenue Sales Act 


and for re- “conveyance of share on payment of proportionate amount 
-of price paid at, revenue sale. 


The material facts will appear fronathe judgment. 


f Messrs. H. L. Chakrabarty, Svrish Chandra Dutt for the 
Appellant. To: 


Messrs; Ga N. Das, Manindra Nath Ghose for the Respon- 
dent, 
C. A. V. 
The judgment of the Court was delivered by 
R. C. Mitter, J. :—Touzi No. 963 of the Khulna Collec- 
torate belonged to a number of proprietors. Their names and 
the shares they had are as follows : e 


(1) Khitindra N ath (D. 2) and Pramatha "Nath? . 
Biswas (D.r)* "m . 6 2 2 2° 
(2) Jessore Loan Co., Limited” aie Sg 4 0 0 


As. G. K. KR. 


*Appésl from Original Decree No. 226 of 1938, against the decree of J. 
"K. Biswas, Esq., Subordenate Judge, Khulna, in Title Suit No. 54 of 1937, dated 
the 2ard-day of July, 1938. 

(1) (1936) 40 C. W. N. 1054. . r 

(2) (1916) L. R. 44 I. A, 30 ; 25C. L. J. 259. 
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(3) The Mitras (D. 4 to D.%6> ° ux Sy or wd 
(4) Dhirendra Nath Roy (D. 7); and Bibha 
Roy (D. 16) s Q16 o o 
(5) Gopalhari Ghosh (D. 15) and his wife Apurba 
, Kumari (D. 8) .. 016 0 o 
(6) Sudhamayee Singha (D. 12) 016 o o 
(7) Susantamoyi Singha (D. 13) a3 .. O 16 o o 
(8) Anukul Chandra Roy (D. 14) is .. 016 o o 
(9) Sushila Chowdhurani o16 o o 
(1o) Provabati Ghosh (Plaintiff) o16 0 o 


Total 160.0 0 

The said persons were also proprietors of five other Touzis of 
the said Collectorate, Nos. 962, 964, 965, 966 and 1089, in which 
their shares were the same as in Touzi No. 963. All these six 
estates has been placed in charge of a common manager, Babu 
Brajendra Kumar Sarkar. Khitindra Nath and Pramatha Nath 
Biswas held in putni taluk the 2 as-13 gds-1 kara-r kranti share which 
defendants Nos. 4 to 6, 7, 16, 8 and 15 had in Touzi No. 963. 
Debendra Nath Singha, the son-in-law of the plaintiff, held in 
Dar-ijara the 1 anna-12 gds Share which defendants Nos, 12 and 13 
had in the said Touzi No. 963. y 

On the joint application of the said proprietors the common 
manager wis discharged by the District Judge on the r9th March, 
1934. The proprietors de ncclves then took over the manage- 
ment put by a resolution passed at meeting held on the 3rd 
June, 1934, at which allof them were present either personally 
or through proxy they authorised Khitindra Nath Biswas (defen- 
dant No. 2) to’ manage their estate. In certain specified matters 
the authority of Khitindra Nath was restricted. Anukul Chandra 
Roy who was atf absentee proprietor executed a power of attorney 
infavour,of Khitindra and his brother Pramatha Nath Biswas 
and of Mr. Upendra Gopal Biswas and Mr. Uma Sankar Bannerjee, 
two pleaders of Khulna on the 7th April, 1934. The power of 
attorney empqwered the said agents to act for the principal in 
, Courts and offices, to appoint pleader, mukhtear etc, to receive 
"money and register documents pn behalf. of the principal in 
connectior®with the aforesaid six touzis.° Khitindra Nath accepted 
the responsibility of managing the said six totizis on behalf of 
all the proprietors and continued to do so till the 14th Septem- ` 
ber, 1935. From the rsth September, 1935, Debendra Nath 
Singha began separate collection of 2 as. 8 gds. share, namely 
16 gundas share which belonged to his mother-in-law, the plain- 


. 
. a 


Vor. 75.] : HIGH COURT. j . 


é . 
tiff'and of ranna. rz gundas share lof, defendants Nos. 12 and 


13 which he held in Dar-ijarp. This is*ihe common case of the ' 


parties. One of the material points in controversy in this appeal is 
whether Khitindra Nath continued to manage the share of defendant 
No. 14, Anukul Chandra Rey fronrafter the r4th September, 1935. 


. Itis proved by documentary evidence that separate accounts 
under section 10 of Bengal Act XI of 1859 were opened in res- 
pect of Touzi No. 953. The exact date of the opening of the 
separate accounts and their exact number do nof appear from 
the record but this much is certain that separate accounts were 
opened after the 14th September, 1935, and before the rath 
January, 1936, and at least two such separate accounts were 
opened. Separat® account No. r comprised 5 as-r7 gundas 1 kara 
1 krant share, the shares belonging to the plaintiff, defendants 
Nos. 4 to 6, defendants Nos. 7 and 16, defendants Nos. 8 and r5, 
defendant No. 12, defendant No. 13 and defendant No. r4 Anukul 
Chandra Roy. In this separate account the proprietory share 
of Khitindra Nath and Promotha Nath Biswas was not included. 
For Kists January and March, 1936, the revenue payable for 
separate a¢count No. 1 was paid by three sets of Chalans, Khitindra 
Nath and Promatha Nath Biswas paid by Zara! a proportionate 
share of the revenue in.respect of the 2as-13gds-1k-rkr share 
which they held in paint under defegdants Nos. 4 to 8, 15 and 
16, by one set of chalans; Debendra Nath Singha paid the 
proportionate share of the revenue payable for 2as-8gdse share, 
which comprised the plaintiffs share and the share which he 
‘held in Dar-ijara by another set of chalans “and one Harish 
Chandra Bose, an ijmali officer paid the proportionate share of 
revenue due in Anukul’s share by another set of chalans. There 
“was no default in the payment of the January and March Kist 
of 1936 in respect of separate account No.1 of Touzi No. 963. 
The full amount due for the June Kist of 1936 in respect of this 
separate account was not, however, paid. The proportionate 
share, of those proprietors, whose shares werg helf in Yatwi by 
Khitindra and Bromatha Nath Biswas was duly paid by 
. Khitindra and Promatha, | Debendra Nath Singha paid Rs. 10-2-3 
“only. As Rs. 219-10 was due for the shares he tepresented, 
there was a deficit of Rs. 17-7-7. No revenue was deposited on 
behalf of Anukul. There was an excess payment by him of 
Rs. 6-1 3-0 in earlier Kists. The proportionate amount payable in 
his share for this Kist was Rs. 9-3-0. His Share was therefore 
in default by Rs. 2-6-0. There was thus default in the payment 
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of ruvenue of separate accotint No. 1 for Kist Tung. 1936 and 
the deficiency was Rs.e1-13-7 (Rs.47-7-7 plus Rs. 2-6-0). For 
this default the said separate account ayas sold by the Collector 
under section 13 of Bengal Act XI of 1859 on the 24th Septem- 
ber, 1936. It was purchased by DPyamatha Nath Biswas for 
Rs. 7oo. Before the actual sale and on the day fixed for it, 
Khitindra and Pramatha Nath Biswas filed a joint application 
to the Collector (Exhibit NII 87) in which they offered to pay 
up the arrears of-revenue, but as there were heavy arrears of 
cesses due from the group of proprietors whom Debendra repre- 
sented and they did not offer to pay the same, the Collector 
refused to exempt the property from sale. The plaintiff unsuccess- 
fully moved the Commissioner of the Divisiop for the reversal 
of the sale. On the r4th September, 1934, she filed the suit in 
which this appeal arises. In the plaint she sets out two alter- 
native cases. Her first case was that the sale was held in the 
contravention of the provisions of ihe Act XI of 1859. She 
accordingly prayed for setting aside the sale. The learned Sub- 
ordinate Judge overruled this case and her advocate has not 
challenged before us this part of the judgment of the lower Court. 
Her alternative case was that there*was fraud on the part of 
Khitindra Nath and Pramatha Nath Biswas. She accordingly 
prayed for teconveyance = sher share on her paying the propor- 
tionate amount of the price ‘paid at the revenue sale. The learned 
Subordinate Judge has given her this relief. Defendant No. 1, 
the auction purchaser has accordingly preferred this appeal, in 
which the only question for decision is whether the fraud alleged, 


. by the plaintiff'against Khitindra has been established. In deciding 


‘this question we would proceed upon the finding of the learned 
Subordinate Judge that the purchase made by Pramatha at the reve- 
nue sale was made for the benefit of his brother Khitindra also. 
“The case of fraud as made in the lower Court is of a two fold 

character, namely, 

(x) that the officérs of Khitindra intentionally misled the new 
Naib employed by’Debendra, who by reason eof the false repre- 
*sentations made to him deposited a lesser amount of revenue 
(namely Rg zo 2-3) than what was payable in the share of proprie- 
tors represented by Debendra, and . . 

(2) that Khitindra who had been entrusted by Anci] to pay 
the latter’s share of revenue committed intentional default in 
respect of the same,with a view to purchase Separate account NG, 1 


at Hie subsequent revenue sale, 


tp 
e ? 


Vor, 15.) tipi CovkT. 
The learneg Subordinate Judge -lias negatived the first case 
of fraud, but has accepted the Second case, though his findings 


are not clear or consistent. ‘Before us beth the cases of fraud have ° 


been placed by the learned Advocates. 

. We agree with the finding of the learned Subordinate Judge 
in respect of the first case of fraud. We hold further that not 
only that case is not established on the evidence but is a 
deliberately false case which was sought to be supported by false 
documents. 


The plaintiff's case on the point is that Debendm& after taking 
-over the management of the plaintiffs share appointed a Naib 
ofthe name of Khagendra, The Naib was a new man who did 
“not know the amount of revenue payable in the share of the 
plaintiff and of defendants Nos. 12 and 13. He filled up a chalan 
for Rs, 27-9 to for the June Kist for 1936 but before tendering 
the money to the Collector asked Harish, an officer under 


Khitindra's control, as to the amount of revenue payable for his 


masters’ share. Harish took the chalan of Khitindra and after 
consultation with the latter told Khagen that it was Rs, 10-2-3. 
Khagendra thereupon struck out the original figure (Rs. 24-9-10), 
put in itseplace Rs. 10-2-3 and deposited the said sum of Rs, 10-2-3 
“in the Collectorate. 'Thé oral evidence in support of this case 
is worthless and the documentary evidence belies the case of the 
plaintiff. Revenue chalans are filed „in triplicate. Orfe is returned 
to the party after being signed by an officer of the Collector, 
‘one is retained in the Collector's office and the third is, fileg in 
the Government Treasury where the money is received. The 
chalan that was kept in the Collector’s office has been produced 
' at the instance of defendant No. 1. It does not "show any altera- 
- tion in the figures. The sum of Rs, 102-3 is the only amount 
' mentioned init. The chalan which was returfed to the plain- 
tiff’s officer has been filed by the plaintiff, Itis Exhibit r. From 
. the position. of the figures in Exhibit 1 it is quite apparent that 
“Rs, 10-2-3" was written first, then the figures “Rs. 27-9-10" were 
put in and the last mentioned figures werg strigck oat. These 
' facts indicate tha? she copy of the chalan returned to the plain- 
` tiff was tampered with by the «plaintiffs men aftgr it was returned 
by the Collector's office with the set purpose of cre&ting evidence 
in support of her case of fraud. ‘These are our additional reasons 
for agreeing with the finding of the learned Subordinate Judge on 
this part of the case. 

The second case .of fraud depends upon the question as to 
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"Whether Khitindra continued „ta manage the share of Anukul. 
. after the 14th September, 1935. That he managed the. shares 


of all before that dat& is admitted? On the 15th September, 
1935, Debendra started separate collection and thereafter separate 
accounts were opened in respect of Touzi No. 963. This last 
mentioned fact indicates that the old state of things existing 
prior to the r4th September, 1935, ceased and that not only. the - 
sharés of the plaintif and of defendants Nos. 12 and 13 were 
separately managed but that  Khitindra ceased to manage the 
shares of thé remaining proprietors in which he had no interest. 
This conclusion is fortified by two other facts. The proprietary 
share of Khitindra and Pramatha was not leftin separate , account 
No. 1 but in another separate account. That indicates that 
Khitindra was no longer continuing the management of Anukul's 
share, for if that were the fact Anukul’s share would have been 


“ included not in separate account No. 1 but in that separate account 


which included the proprietary share of Khitindra and his 
brother. ‘The other fact is that for Anukul’s share of the revenue 


' separate chalans were filed for the January and. March Kists of 
' 1936: If Khitindra had been still managing that share the 


revenue due in Anukul’s share would have. been paid by the 
same chalan by which Khitindra paid'the revenue due from the 
shares of those proprietors included in separate account No. 1 
who had let out their shares in fa/mi to Khitindra and his brother. 


" Anukul does not come forward to say that he left his share to 
be managed by Xhitindra after x4th September, 1935. If 


Khitindra had been in fact managing his share thereafter it is 
expected that Anukul would have in his possession some letter 


' written to him by Khitindra.. The fact that he had executed a 
" power of attorney in.favour of Khitindra and others does not 
` advance the plaihtiff's case, for that power of attorney was executed 


when -Khitindra had been put in charge of not only Anukul's 
share but. the shares of all the proprietors in Touzi No. 963 


' and other touzis. Besides, that power of attorney. does not 


confer. the pgwer of management on the attorneys. . There are 
two documents on the record relating tp “periods after r4th 


“September, 19356. One isa plaint, Exhibit 6, filed on the \15th 
‘April, 1938. By it the 13 annas 12° gandas proprietors which 


included Anukul, sued a tenant for their share of ‘the rent in respect 


' of a tenancy appertaining to Touzi No. 963. and the other five 


touzis. The plaintiff and defendants Nos. 12 and 13 were made 


- proforma defendants. Anukul’s name was not signed by Khitindra 


Vor. 75.) * HGH COURT, a 


but by anothes Am-muktear of Anukul. The other document isa 


folia, Exhibit 7, executed on the 26th May, 1936, by the same set, 


0f 13 annas 12 gandas proprietors in.favour of a tenant. There also 
Anukul’s hame was signed not by Khitindra but by another Am- 
muktear. These documents only prove that the 13 annas 12 gangas 
proprietors were acting'in concert and that the plaintiff and 
defendants Nos. 12 and r3 were acting separately. They do not 
prove that Khitindra was managing either the share of Anukul, or 
the shares of the others proprietors of that group, e. g. Jessore Loan 
Company and Sushila Chowdhurani. The oralevidfnce in support 
-of the plaintiffs case is that of Debendra. He is not a reliable 
witness. He falsely stated that at material times he was at Calcutta 
- for medical treatment. The documentary evidence is that he was at 
Khulna town, suffering from a minor ailment for the treatment 
of which he attended, as an out-door patient, a hospital at Khulna 
town. The learned Advocate for the respondents relies upon the 
statement of two witnesses examined on behalf of defendant No. 1, 
namely Jnan Bhattacharya and Promatha Nath Biswas. The former 
states that money used to be handed by the Muffassil collecting 
agents to Khitindra Peshkar, Noren Dutt. That statement is vague 
. and may very well refer to the period between the dischaxge of the 
-common manager and the 14th September, 1935. Even if it refers 
to a later period, that statement as also the statement of Promatha 
does not prove. management of Anukyls share by Khitindra at the 
relevant period of time. They only prove that money in respect of 
not only Anukul's share but also in respect of the share of all the 
other co-sharers of the parent touzi No. 936 and other touzis was 
' deposited by the Naib with Khitindra for safe custody only. We 
accordingly hold that it has not been established by the plaintiff that 
the duty of paying Anukul’s proportionate share of the revenue for 
- Kist June 1936 or if any Kist falling due after the r4th September, 
1935, had been entrusted to Khitindra. If Khitindra had the 
fraudulent design attributed to him by the plaintiff it is improb- 
' able that the purchase at the revenue sale would have been made 
. openly in the name of his brother or a last mjnute ppplicttion to the 
Collector for ex®egting the said estate from sale would have been 
made by him. No doubt Khitindra has avoided the witness box. 
That creates suspicion ‘but we cannot base our judgment on mere 
suspicion. ` These findings of ours are sufficient for the appeal and 
on the basis thereof this appeal has to be allowed. As however a 
point of law was raised in the lower Court and before us also we 
proceed to express our views thereon. That question is, assuming 
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that a co- proprietor had designed à revenue sale freudulently with 
. a view to purchase the estate Himself and had succeeded, can the 
co-proprietor plaintiff get & "reconveyance, when he himself was in 
default in paying. the revenue due in his'share. In almbst all the 
reported decisions the plaintiff suing for reconveyance was not 
himself in default. There is however one reported decision where 
the plaintiff himself was in default [Ram Frosad Choudhury v. Ram 
Jadu Lahiri (i), where a Division Bench expressed the view that 
the plaintiff in such a case would not be entitled to get a reconvey- 
ance because Ife had not himself paid his share of the revenue for 
the Kist for the arrears of which the estate was brought to a sale 
under the provisions of Bengal Act XI of 1859. In our judgment 
the observations made in that case at page 1058 of the report are not 
obiter dicta. n that case the prayer of the plaintif was for setting 
aside the sale on ihe ground that the provisions of section 5 of 
Act XI of 1859 had not been complied with. In the alternative he 
prayed for a reconveyance from the ostensible auction-purchaser 
who according to him as a benamidar for the co-proprietor who had 
made an intentional default for the purpose of buying the estate at 
the revenue sale. It was found that section 5 had not been complied 
with and for that reason the sale was held to be voidable and not 
void. But as the plaintiff had withdrawn a portion of the surplus 
sale proceeds it was held that he was precluded from setting aside 
the salé. This disposed ofjhis first prayer but it did not completely 
dispose of the suit, for the alternative prayer remained and was 
preesedeby the plaintiff's advocate. That prayer was refused on the 
ground that the plaintiff was himself in default. We -are bound 
to follow the said decision unless we think thatthe case bas been 
wrongly decided and in that event the point has to be referred to a 
Full Bench. We are not, however, prepared to dissent from that 


- decision and,as present advised consider the decision to be right. 
-In Deonandan Prosad v. Janki Singh (2) the facts were no doubt 
-- different, for the. plaintiff himself was not in default. Deonandan 
Prosad, the mortgagee in possession of three annas ‘share of the 


estate, Was unger the terms of the mortgage bond bound to pay 
the revenue due for that share. Those in,cÉarge of his affairs 
intentionally madg default with a wiew to purchase for Deonandan 
the estate afa revenue sale. For this default the estate was sold and 
purchased for Deonandan in dexami. The Judicial Committee of 


‘the Privy Council held that the plaintiffs who had 13 annas share 


` (2) (1986) 40 C. W. N. 1054... 
(2) (1916) L. R. 441. “A. 30 ; 25 C. L. J. 259. 
e . 
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in'the estate before the revenue Sale were entitled to get a recon- 


veyance from Deonandan’s, benamdar 6f, their share on their paying 
to the latter a proportionate share of the price for which the pur- 
chase had been made atthe revenue sale. In discussing the prin- 
ciple Sir Lawrence Jenkins made the following observations :— 

* Equally in relation to the co-owners was the default designed 
with a view toa subsequent sale and to a purchase on the minor's 
(Deonandan’s) behalf, and the advantage gained by this scheme 
must, in the like manner, be held for the benefit o$ the co-owners, 
who are not shown to have been aware of the default or to have 
disentitled themselves to this equitable relief. ” 

Sir Lawrence Jenkins did not stop there but proceeded on to say 
that “they (the plaintiffs) had contributed their proper quota to the 
September instalment (Kist in default), and it cannot be supposed 
that had they known of the default or the peril to their interest they 
would have allowed a valuable property, worth, it is said, not less 
than Rs, 8000 to be sold away for the failure to pay Rs. 2-10 annas.” 
The principle, as we understand it, is a well established principle 
followed by Courts of Equity in England. Itisthata person shall 
not be allowed to burden his conscience by retaining the fruits of 
his fraud. The Courts of Equity ‘would take the fruits of his fraud 
from him and restore them to the party over-reach. That is the 
only way by which his conscience can be cleaned and the Courts of 
Equity would clean it. Ordinarily thé Courts of Equity would not 
interfere and give equitable relief but leave the matter where it is 
when the plairtiff, the party aggrieved, was in pari delicto. But that 
is not the only ground for refusing equitable reliefs. In the case of 
revenue sales brought about by the intentional default of a co- 
proprietor, who ultimately purchases the estate at the designed 
revenue sale the passage which we have quoted'*from Sir Lawrence 
.Jenkin's judgment suggests that the plaintiff would, be given a 

re-conveyance only if he was not in default and was not aware of 
his co-sharer’s default in time, i. e. before the" Kist date fixed under 
section 3 of Act XI of 1859. The principle seems ¿to useto be that, 
-if he was in defawlt also, he would not be entitled to a re- convey- 
- ánce, inasmuch as ‘his default, was also responsible for the revenue 
- sale,” If he was not irf default-but knew of his co-ownmer's default in 
sufficient time, & re-conveyance would not be directed in his favour, 
on the ground that haying the opportunity of avoiding the revenue 
sale by payment in time he did not move. The Courts would not 
in that case se give that relief on the ground that his conscious inaction 
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For the reasons set forth abdve we allow this appeal with costs. 


Theresult is that the suit4s dismissed with costs to the contesting 
defedant No.1 throughout; the hearing*fee in this Ceurt being 
asgessed at five gold mohurs. 2 


The cross-objection is dismissed but without costs. 
A. K. D. G. i Appeal ainue 


Before Mr. Justice R. B. Pal. 
e. 


SHERALI MRIDHA 
9. 


TORAPALI AND OTHERS.* 


Civil Procedure Code (Act V of 1908), Order II, Rule 2—Cause of action, 
meaning of —Additional facts wien will give a fresh cause of action. 


In order to apply the provisions of Order II, Rule 2 to bar a suit it shall have 
to be found out first what was the cause of action in respect of which the claim 


` was made ir: the previous suit, secondly what is the claim made in the present 
suit and ¢hirdly, whether the clgim made in the present suit could have been 


made either wholly or in part in respect of the cause of action of the previous 


"suit. . 


Rajah of Pittapur v. Sri Rajah Venkata Mahipati Surya (1); Md. Hafis v. 
Md. Zakariya (2) andeother case laws referred to. 


In order to arrive at these findings the two plaints must be compared. The 


- allegations in the plaints are to be looked into to find out to what extent they 


disclosed any cause Of action. 


Cause of agtion for this purpose would mean all the essential facts constitut- 
ing the right and its infringement. 


. e $ 
Case laws on the meaning of cause of action referred to. 


Plaintiff'institujed a guit and the allegations in the plaint ascribed the cause 


‘of action for the suit for the disputed lands to the adversg @cision of the Crimi- 


nal Court under section 145 of the Criminal Procedure Code. But if before the 
adverse decisiog of the Criminal Court there had already been a completed cause 


*Appeal from Appellate decree No. 1108 of 1 939, against the decree of 
D. N. Guha, Esq., Subordinate Judge, Bakarganj, dated the 28th February, 1939 
modifying the decree of. Nares Chandra Chakrabarty, Esq., Munsif, Patuakhali, 
dated the 3oth April, 1939. . l 

(1) (1885) L. R. 12 I, A. 116 (119). 

(2) (1921) L. R. 49 I. à. 9; 26 C. W. N. 397. 
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9 
of dttion available to the plaintiff this addifional fact viz., the adverse decision 


of the Criminal Court will net give the plaintiff a fresh cause of action” 


without something more. Plaintiff however would have a fresh cause of action 

- Vf the plaintf¥ succeeded in taking even forcible possession of the disputed lands 
though he might have subsequently been made to give up such possession by due 
process of law. M 


Protap v. Durga (1) ; Mamtasuddin v. Barkutulla (2) ; Jonab v. Surya Kanta 
(3) ; Mir Wasiruddin v. Lala Deoki (4) referred to. 

Appeal by the Plaintiff. 

Suit for recovery of possession on declaration of title. 

The material facts will appear from the judgment. 


Messrs. Panchanan Ghose and Binayak Nath Banerjee for the 
Appellant. 


Messrs. Atul Chandra Gupta and Radhika Ranjan Guha for the 
Respondents. 


The judgment of the Court was as follows : 


Pal, J. :—This appeal is by the plaintiff and it arises out ofa 
suit for recovery of possession on declaration of the plaintiff's title 
to the suit land. . 


The land in suit appewains to a raiyati holding belonging to 
one Meru Shaikh. Meru Shaikh died leaving his widow Moyna 
alias Nowabjan and two sons Abdul Ali and Akubali. In 1916 
the two sons of Meru Shaikh mortgafed their r4 annas share in 
the holding to one Benode Behari Shaha. In 1920, Akubali's 
son Turabali who is defendant No. rin the present suit created 
an usufructuary mortgage in favour of the present plaintiff in 
respect of the land of this holding. In 1924, the widow of 
Meru Shaikh, Moyna alias Nowabjan, who is defendant No. 6 
in the present suit sold her 2 annas share ia the holding to 
Maniruddin and Kalimuddin who on their part sold this interest 
to the present plaintiff on the a3rst May, 1923. In 1922, the 
mortgagee of the r4 annas interest institutede a suit for enforce- 
ment of the mortgage, obtained a decreé in that sujt and in 
execution of thah decree purchased the holding himself in 1923. 
The present plaintilf as an usufructuary mortgagee thereupon 
deposited the decretale amount and got the sald sale set aside. 
Thereafter on the 5th of May, 1925, the plaintiff instituted a suit 


(1) (1905) 9 C. W. N. 1061. 

(2) (1905) 2 C. L. J. 1. E 
(3) (1906) I. L. R. 33 Cale. 821. * š 
(4) (1907) 6 C. L. J. 472, 
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for recovery of the money depofited by him in satisfaction *of 


“the mortgage dues and obtained a decree against the sons of 


Meru Shaikh and ultimately in execution of that decree put 
their 14 annas interest in the holding to sale and purchased the 
sane himself on the 14th of June, 1928.. The plaintiff then took 
delivery of possession through Court of this r4 annas share on 
the 2oth December, r928. Thereafter in 1930, the present 
plaintiff instituted a suit for recovery of possession of one Kani 
of land of the holding basing his title on his purchase dated the 
31st May, 1923, and auction purchase dated the r4th June, 1922, 
alleging that after thus acquiring title, he came in actual posses- 
sion of the entire holding but was subsequently dispossessed from 
the one Kani of land by the defendants on the 2oth March, 


‘1929... This was suit No. 130 of 1930, of which the plaint is 


Ex. 11 (b) and the judgment is Ex. F in the present case, In 
this suit, it was found that the story of the plaintiff getting into 
actual possession of the land and of subsequent dispossession on ` 
the 2oth March, 1929, was a myth. His claim however was 
decreed on the 16th of March, 1931, on the strength of his 
title as aforesaid and he succeeded in obtaining possession of that 
one Kani of land in execution of this decree on the 13th April, 
1932. After this there appears to have been disputes between 
the present plaintiff and defendant No. 1 regarding the possession 
of the land of the holding and ultimately the defendant No. 1 
instituted a proceeding under section 145 of the Criminal Pro- 
cedilre Code in July, 1936 and this proceeding was decided in 
his favour on the 6th of November, 1936. The present suit was 
instituted by the plaintiff on the 8th July, 1937, on the strength 
of his title by amicable purchase of 1923 and auction purchase 
of 1928 and symbolic delivery of possession of the 20th Decem- | 
ber, 1928, again alleging that after the delivery of the symbolic 
possession hfe came in actual possession of the land of the holding, 
was dispossessed from only one Kani of land of which the 
possession was recoveréd by him by his title suit No. 130 of 1930, 
thereafter ‘continued $n peaceful possession of the entire holding 
for some time after which disturbance was” cfused by the defen- 
dants and the ordet in the proceeding under section 145 of the 
Criminal Procedure Code threw cloud -on his title and compelled 


- him tô come to the Civil Court. The lands of the previous suit 


are given in Schedule ‘Kha’ of the present plaint- 8nd the remaining 
lands are given in Schedule ‘Ka’, 


Both the Courts hava found title with the plaintiff and that 
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question is not in dispute in, the present appeal. The main 


question raised by the defendants "it the case is that the present, 


suit in respect of the lands given in “Sthedule ‘Ka’ of the plaint 
is barred*by the provisions of Order II rule 2 of the Code of 
Civil Procedure, inasmuch as the plaintiff was out of possession 
of the entire holding before his suit of rg3o and the cause of 
action in respect of which the present suit has been instituted is 
the same as the one in respect of which the previous suit was 
instituted by him. 


The Court of first instance found that the plaintiff was in 
possession of the other lands when the title suit No. 130/30 was 
brought and that he was dispossessed from this land subsequent 
to the decision of that suit. Consequently, it held that the 
present suit was “not barred by the principles of OiderllI, rule 2 
of the Code of Civil Procedure. The learned Munsif therefore 
decreed the plaintiffs suit. On appeal by the defendants, the 
Court of appeal below came to the finding that on the date of 
the previous suit the plaintiff was not in possession of the other 
lands ; that as a matter of fact he has never been in actual posses+ 
sion of the holding as was found also in the suit of 1930; that 
the causé of action in respect of which the present suit has been 
instituted is the same as the one in respect of which the suit 
‘No. 130/30 was instituted. On these findings it held that the 
present suit was barred under OrdesII, rule 2, Civil Procedure 
Code and consequently, dismissed the plaintiff's claim in respect of 
the lands of schedule ‘Ka’ of the plaint. A NO: 

Mr. Ghose, appearing in support of the present appeal, contends 
as follows : (i) that-in order to bring a case within the mischief 
of Order II, rule 2, Civil Procedure Code cause of action as 
alleged in the plaint in the previous suit must be shown to be 
identical with the cause of action as alleged in the plaint in the 
subsequent suit and the question whether or not the claims in 
the two -suits are in respect of the same qause of action for the 
purpose of attracting the bar of Order II*rule 2 Civil Procedure 
Code reference, is permissible only to the allegations made in 
the plaint ; (ii) thet in any case when the claim in the previqus 
suit was in respect of A propérty different frome the, ohe to which 
claim is made jnthe present suit the causes of action in the two 
suits must be different and consequently :Order II, rule 2, does 
hot stand in the way of the maintainability of the present claim ; 
(iii) that the findings arrived at by the Court of appeal below 
that “the plaintiff had no possession of any of the lands when he 
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brought the 1930 suit” and “that there was no ewdence that whe 


„did get into possession any time afterwards” are vitiated by the 


fact that in coming to this” decision the Court of appeal below 
omitted to take into consideration the niaterial evidence and the 
circumstances relied on by the Court of first instance. 


In support of his first point Mr. Ghose mainly relies on the 
case of Musst, Chand Kour v. Partab Singh (1), where their Lord- 
ships of the Judicial Committee observed as follows: “Now the 
cause of action has no relation whatever to the defence which 
may be set up* by the defendant, nor does it depend upon the 
character of the relief prayed for by the plaintiff, It refers entirely 
on the grounds set forth in the plaint as the cause of action or, 
inother words, to the media upon which the plaintiff asked the 
Court to arrive at a conclusion in his favour." Mr, Ghose con- 
tends that this is an authority for saying that. whether or not 
the two suits are in respect of the same cause of action the 
allegations in the’ plaint alone would be decisive. He therefore 
contends that in'the previous suit the basis of his claim was his 
title by amicable purchase and auction purchase, and the symbolic 
possession dated the 2oth December, 1928 ; as also. the actual 


possession alleged by him in that plaint. The cause for coming 


to Court was the subsequent dispossession of the zoth March; 
1929, as alleged by him in that plaint. In the present suit also 
no doubt the claim is basedgon the same title, the same delivery 


‘of symbolic possession and the actual possession as before but 


the €ause for coming to Court is now the adverse decision in 
the proceedings under section 145 of the Criminal Procedure 
Code as alleged hŷ him in the present plaint. Thus the present 
claim is in respect of a different cause of action. Mr. Ghose further 
relies on Jibunti Nath Khan v. Shib Nath Chuckerbutty (2). 


Mr. Gupta appearing for the respondents contends that thé 
words ‘causé of action’ as used in Order II, rule 2, Civil Pro- 
cedure Code mean and refer to the aciual cause of action on 
which the claim i is foun by the Court to be really based. He 
contends that for the purpose of Order II rule g what shall have 
to.be determined is what was the cause of action. that the plain- 
tiff possessed, ande not merely alleged, in,respect of which the 
previous suit was instituted and what is the cause of action which 
the plaintiff again possesses, and not merely alleges, when the 
present suit is instituted: He relies on the case of Md. Hafiz 


^ 


(1) (1888) L. R. 151. A, 156 (t57. * 
(2) (1882) I. L. R. 8 Calc, 819. 
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v. Muhammed s Zakariya (0) and Kali Kumar Chuckertutty v. 
Aslam (2). . 

The relevent portion of* Order II, ruk 2 of the Code of Civil | 
Procedure*runs as follows: “(i) Every suit shall include the - 
whole of the claim which the plaintiff is entitled to make jn 
respect of the cause of acfion, ...... ieie Tessas s (ii) where a 
plaintiff omits to sue in respect Of seerne any portion of the 
claim, he shall not afterwards sue in respect of the portion so 
omitted... ? 

In order to apply the bar imposed by Order 119 rule 2 (ii) to a 
suit, it is, therefore, necessary to find : 

(1) what was the cause of action in respect of which the claim 
was made in the previous suit 

(2) whether that cause of action entitled the plaintiff to make 
also the claim either wholly 01 or in part now made in the present 
suit. | 

If so, the claim made in the present suit shall fail to the 
extent to which it could have been but was riot made in the 
prior suit. 

The expression ‘cause of action’ really means the fact or 
combination of facts which gives rise toa right of action,—the 
right of suing before a judge for the realisation Of the relief arising 
out of the infringement of the right. The expression is some- 
times used to include the facts which constitute thé right and its 
infringement. Sometimes it is used Srly to mean the” circums- 
tances forming the infringement of the right or the immegiate 
occasion for the action. In the Code of Civil Procedure itself 
the expression is not used everywhere in the,same sense. See 
Haramoni Dassi v. Haricharan Choudhry (3). In, Read v. Brown 


(4), which is often cited as giving an authoritative definition of the e 


expression and in which the Master of the Rolls cited with approval 
the definition in an earlier case, defined the expression thus, “the 
cause of action is every fact which it would be necessary for the 
plaintiff to prove if traversed, in order to support his right of the 


judgment of the Court”. According to this definition every thing’ 


which if not profed, will give the defendant a right to an immediate 
udgment must be part of the cause of action. 

According to Tayabji J. in Musa Yakub Musy v. Manilal 
Ajitrai (5) the "expression means a bundle of essential facts which 

(1) (1921) L. R. 49 I. A. 9 (13) ; 35 C. L. J. 126. 

(2) (1914) 20 C. W. N. 163. 

(3) (1895) I. L. R. 22 Calc. 833* (4) (4888) z2 Q. B. D. 121. 

. (8) (904) I.L. R. 29 Bom. 368 (372). 
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it is necessary for the plaiptift , to prove before he can sucgeed 
in the case.” Itis “the media upon which the plaintiff asks the 


Court to arrive at a conclusion in his*favour”: Chand Kour v. 


Partab Singh (1). It has no relation” whatever to the defence 
which may be set up by the defendant, nor does it depend upon 
the character of the relief prayed for* by the plaintiff. In Gogi 
Krishna Goswami v. Nil Komul Banerjee (2) Markby, J. while 
trying to find out the meaning of the expression ‘cause of action’ 
as used in section 5 of the Code of Civil Procedure ( 1859 ! 
observed: “The words ‘cause of action’ has received a variety 
of interpretation. Most of these interpretations however are 
given upon the English County Courts Act ; somewhere given 
upon the rules of English Procedure as to change in venue; 
some upon the English Common Law Procedure Att of 1852 ...... is 
derit cul -.". In proceeding to explain why he considered it 
useless to make reference to the English authorities in which 
the meaning of the words ‘cause of action’ had been so freely- 
discussed, the learned Judge gave his reason thus: "the learned 
persons who have participated in that discussion have not arrived 
at any definition of the words ‘cause of action’ which they can 
agree upon as applicable to all Provisions of the law “in which 
that expression occurs. And in my opinion, it is hopeless to 
attempt to: do so. The widest and the narrowest construction 
that can be put upon these words only differ in this that of all 


“the events which precede an action, some persons insist on 


contemplating more and some less, as the cause of that final event. 
The selection is an arbitrary one and the purposes for which the 
selection has to bo made are too various to admit of an agreement 
upon this point.. Viene 

In Chand pora Paríab Singh (1) the Judicial Committee 
considered the mieaning of the expression 'the cause of action' 
in connection with the question of application of section 103 of 


the then Civil Procedure Code (Act X of 1877) (now Order IX 


: Rule g of the present Code). Their Lordships observed ‘the 


cause of action, refer entirely to the grounds set forth in the 
plaint as the cause of action, orin other words, to “the media 
upon which the plajntiff asked the Ceurt to arrive ata conclusion 
in'his favour " 

In the case of Rajah of Pittapur v. Mahipati Surya (3) their 


(1) (1889) L. R. 15 I. A. 156. 
(2) (1874) 13 B. L. R. 461 (473). -, 
(8) (1885) L. R. 12 I. AY 116 (119). 
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e. 
Lordships of the Judicial Committee? observed that the cause of 


action in séction 7 of Act VI3I of 1859 (wow Order II, Rule 2, Civil | 


Procedure Code) meant the cause of action for which the suit was 
brought. 
Judicial Committee while explaining the meaning of the expression 
as used in Order II, Rule 2, Civil Procedure Code observed ; “ ‘the 
cause of action’ is the cause of action which gives occasion for and 
forms the foundation of the suit, and if ‘that cause enable a man 
to ask for larger and wider relief than that to whichehe limits the 
claim, he cannot afterwards seek to recover the balance by indepen- 
dent proceedings. ” 

The appeal before the Judicial Committee in the last named case 
arose out of a mortgage suit. The mortgage deed by its clause 2 
provided that interest should be paid onthe bond as each month 
went by and that if the interest was not paid for six months, the 
creditor should be competent to realise only the unpaid amount of 
‘interest due to him, or the amount of principal and the interest both 
by bringing a suit in Court without waiting for the expiration of 
the time fixed............ The time was fixed by clause 7 of the deed 
and it was that if the amount secured by the bond, with interest, 
should not be paid after the expiration of three years, the creditor 
should be entitled to realise by bringing a suit for the whole of the 
amount of the principal and interest. Three years elapsed after 
the deed had been executed and no ifferest was paid, with the 
result that in the year 1914 the mortgagee had the power, so far 
the terms of the deed were concerned, either to bring an action for 
the purpose of realising the security in order to obtain repayment of 
the full principal money and the interest, or simply*of the interest 
alone. He selected the cause and on the 16th April, r9tq he 
instituted a suit which set out the provision of the bond and the fact 
that he had elected to prefer the remedies: that the bond gave him 
in respect only of the interest that was then due. This suit was 
decreed. l . 

The mortgagee having died thereafter the fepresentativgs of the 
morigagee instituted in 1915 the mortgage suit for realisation of the 


entire mortgage money less the amount which had been provided by : 


the proceedings formerly taken. To this suit obfectiog was taken 
that it was barred by Order II, Rule 2 of the Civil Procedure Code. 
This objection was given effect to by the Judicial Committee. 
Their Lordships observed :—‘*What was the cause of action that the 
plaintiffs possessed when the proceedings were first instituted” ? It 


(1) (1921) L. R. 491. A. 9 ; 26 C, W. N. 397- 4 


In Md. Hafiz v. Md. Zakariya (1) their Lordships of the 
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was the cause of action due dithet to the fact that the interest*had 
been unpaid for more dlean six months or that three ‘years had 
elapsed and the principal was also unpaid, andin either case, they 
could have sued for realisation to provide for the whole amount 
Secured by the deed. -The plaintiff purported to proceed under 
clause 2 of the deed, but even in that case the non-payment of the 
interest was the sole cause upon which they were entitled to ask 
either for the limited relief that was sought for or the larger relief 
which they abstained from seeking. It is also important to point out 
that the ónly relief that could be sought in both cases was the reali- 
sation of the mortgage security, for the mortgage was the simple 
mortgage containing .no express covenant for the payment of the 
principal and the interest. Their Lordships think therefore that the 
rules cover the present dispute. 

From the above authorities it seems clear that in order to apply 
the provisions of Order II, Rule 2, Civil Procedure Code to bar a 
suit it shall have to be found out. 

(1) What was the cause of action in respect of which the claim- 
was made in the previous suit ; 

(2) What is the claim méde in the present suit ; : 

(3) Whether the claim made in the present suit could have 
been made either wholly or in part in respect of the cause of action 
of the previeus suit. $ 

In order to arrive at fhese findings, the two plaints must be 
compared. 

Butin my judgment this does not mean that in order to apply 
Order II, Rule 2 all the allegations made in the two plaints shall 
have to be taket and the bar imposed shallapply only when these 
are identical. The allegations are to be looked into only to find out 
to what extent they disclosed any cause of action. In my opinion 
cause of action for this purpose would mean all the essential facts 
constituting the right and its infringement. If the plaintiff obtained 
a judgment in his favour on a particular cause of action in the 
previous suit his claim in that suit must be taken to have been based 
on that cause of actibn, and that judgment ought to be conclusive 
as to the cause of action in respect of which that claim was made. 
Inorderthgn tó*see what is the cause of«action in respect of which 
the claim in the subsequent suit is made and what és the claim made 
in it we are to look to the plaint in the subsequent suit. If certain 
allegation in the plaint discloses the selfsame cause of action which 
could have supported the claim emade in the plaint, then, simply 
because other additional allegations haye also been made i in it the 


Vor. 75.] ° HIGH COURT. " 
plaustiff would hot thereby escaþæ the bar imposed by Order II 
Rule 2. If without the addwional allegations in the second plaint, 
the cause of action for the,claim made in it be complete, then in 
that case the additional allegations will not constitute the cause of 
action at all, and the Courg after finding that will have to dismiss 
the claim under Order II, Rule 2. If the additional allegations go 
to constitute a fresh cause of action for the claim made then 
certainly the cause of action as alleged. in the second plaint is 
different from the cause of action of the first plaint. „If the plaintiff 
fails to establish the additional allegations, he may fail for want of 


cause of action but his suit will not be hit by the provisions of : 


Order II, Rule 2. 

In title suit No. 130 of 1930, in the First eight paragraphs of 
the plaint the plaintiff stated factsin support of his title to the 
lands of which the then suit lands formed a part. Those facts 
are now concisely stated in paragraph 1 of the present plaint. 
In paragraph 9 of the previous plaint the plaintiff stated how he 
took possession of his auction purchased land or how he came 
in actual occupation of the same by removing the defendants 
therefrom. These details are not egiven in the present plaint. 
In paragraph 10 of the pzevious plaint the plaintiff stated how he 
-was dispossessed from some of the plots on 6th Chaitra, 1335. 
His previous suit was in respect of those plots only. In that 
suit the plaintiff’s title to the extent @f sixteen annas share was 
found. It was found that as the auction purchaser of 14 annas 
share the plaintiff obtained delivery of possession in December 
1928, corresponding to Pous 1335 B. S. and that the remaining 
2 annas share was also acquired by him by “private purchase. 
The plaintiffs plea of actual possession and dispossession .how- 
ever was not accepted by the Court in that case. The learned 
Munsif observed, “I must find that the story of actual possession 
between Pous and Chaitra 1335, was a myth.......... THe defendant 
had been in an undisturbed possession all along." 

‘The lands for which the previous suit was instituted are given 
in schedule ‘Kha’ in the present plaint. The other lands are 
given in its schedule’‘Ka.’ The cause of action in respect of the 
‘Ka’ schedule lands is «given in paragraph 3 of “the present plaint 
as the adverse decision dated 6th November, 1936, under section 
145 of the Code of Criminal Procedure. 

The Court of appeal below has decreed the plaintiff's claim re- 
garding the lands of schedule ‘Kha’. There has been no appeal or 
cross-objection by the defendants in respect of these lands. The 


CiviL, 


01942, 
ied 
Sherali Mridha 


v. 
_Torapali. 





Pal, Sf. 


326 , g ; THE CALCUTTA LAW JOURNAL, '[Vor. 75. 
Cii, "only property which is the subjecf ‘matter of the present i is 
1942.0 * that given in schedule “Khas of the present plaint. 

Sherali Mridha According to the decision in the previous suit the plaintiff 
Torapalí. did not succeed in getting actual possession even of the 'Ka' 


—_ 


Pah 9 schedule lands after the delivery of symbolic possession to him , 
AT in December 1928. He was therefore possessed of a cause of 
action in respect of these 'Ka' schedule lands also at the time 
when the previous suit was instituted in respect of the (Kha) 
schedule lande only. As regards the ‘Kha’ schedule lands the 
plaintiff then came to the Court with the allegation of some 
' subsequent disturbance of possession. It was found that that 
‘cause’ did not exist. The plaintiff however was allowed to 
succeed in that suit om a different cause which yas also covered 
by his pleadings, namely, inability to get actual possession after 
delivery of symbolic possession and acquisition of 16 as. title of 
the lands. According to the finding in the previous suit the 
selfsame ‘cause of action’ was present at that time in respect of 
all these lands including the present ‘Ka’ schedule lands. It 
was however not necessary to decide this point for the purposes 
of that suit and in my opinfon that finding would not determine 
the fate of the present suit. In the ptesent suit the allegations 
inthe plaint ascribe the cause of action for the ‘Ka’ schedule’ 
lands to the adverse decision of the criminal Court dated 6th 
November, 1936. No doif&t there is that adverse decision. But 
if before that adverse decision there had alrealy been a completed 
cause of action available to the plaintiff in respect of these lands ; 
this additional fact shall not give him a fresh cause of action 
, without something more. The plaintif being the rightful owner, 
e would, for example, have a fresh cause of action, if he succeeded 
in taking even fomcible possession of the lands though he might 
have subsequently been made to give up such possession by the 
due process of law. See Protap v. Durga (x); Mautazuddin v. 
Barkatulla (2); Jonab v. Surjyakanta (3); Mir Wasiruddin v. 
Lala Deofi (4). The Court of appeal below finds that the plain- 
tiff did not succeed *n getting actual occupations of the land after 
the delivery of symbolic possession. If this" finding be allowed 
to stand theg the” plaintiff must be "said toe have been in posses- 
sion of the cause of action for the relief claimed in the present 
suit in respect of the Ka schedule lands even on the date when 
he instituted the previous suit and thai suit was based On the self- 
. (1) (1903) 9 C. W. N 1061. e — (2) (1905) 2 C. L. J. 1. 
(3) (1906) I, L. R. 33 Calc, 821, (4) (1907) 6 C, L. J. 472. 
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same cause ‘ofeaction though the .Ielief dined there was only 


- in respect of the ‘Kha’ schedule làrds. In my opinion the plain-. 
tiffs present suit in that case would be barred by the provision of 


‘Order II, tule 2 of the Civil Procedure Code. 


There is no substance in the second point faintly urge: by 
Mr. Ghosh. If the same facts are to be relied on as constituting 
the right and its infraction in respect of all these properties then 
the eause of action will not be different simply because the pro- 
perties are different. 

This brings us to the third "m urged by Mr. Ghose. The 
Court of first instance dealt with the matter thus: “It is admitted 
that there was a case under section 147 of the Criminal Procedure 
Code. The defendant No. 1 deposed in that case. He deposed 
inthatcase that*he possessed the share of defendant No. 7 by 
virtue of a Kabuliyat (Vide Ext. 15). This witness also deposed 
on another occasion that he took Burga Settlement of the entire 
Jama from Afajaddin's wife (Vide Ext. 15). Golam Ali deposed 
that Torap Ali and others, possessed the entire lands (Vide Ext. 
15b) Itisthus clear that Hashem Ali did not possess the land 
before. There is also no allegation jin the written statement that 
defendant*No. 7 possessed her share of the land through Burgadars. 
It is not the case of defendant No. 1 in this suit that he possessed 
the entire land before 1338. Hashem Ali did not, possess the 
land. "The defendant No. 8 (D. W. 7) iga rich and an influential 
person. He has got account books to show the amount paid as 
rent and also the amount which he got asa profit from “the Uis- 
puted land. 'The account book has not been produced. There 
is thus no evidence to show that defendant No?4 possessed any 
portion of the land. Hashem Ali deposed in 1936 that he 
claimed 8 annas share of the land last year and also put in a 
petition before K. M. O. for getting possession "of the same. . It 
is not the defendant's case that Hashem Ali possessed any land 
‘from 1338. It appears from bond (Ex. H,2) that defendant 
No. 1’s mother gave usufructuary mortgage ef one Kani of land 
to the plaintiff for 6 years in 1937. Torap «Ali admitted in the 
previous case that the bond was executed after the execution of” 
the Kabala in favour of defendant No. 7 and «bat the plaintiff 
got the southern plot in question. The plaintiff possessed one 
Kani of land to the south of the homestead as mortgagee upto 
Chaitra 1333. The defendant's case is that defendant No. 7 
possessed the land to the south of the homestead from 1330, is 
evidently false. TE defendants Nos. 1 and 8 jointly filed written 
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` statement in section 145 cage, hey clearly alleged that Torap 
. Ali and others, possessed "the entire lands (Vide Ext. 7). It 


appears that no land to the south of the homestead was included 


- in the previous suit. The defendant No. 1 admitted® in a peti- 


tion that the plaintiff possessed the portion .of the land to the 
south of the homestead also (Vide Ext. 6). Itis thus clear that 
the plaintiff was not out of possession of the entire lands when 


_ title suit was brought. The plaintiff took delivery of possession 


of the lands through Court. There was difficulty in removing 
the huts fron? the homestead as the sale was held in respect of 
i4 annas share of the property. The plaintiff had no reason to 
allow the defendants to possess the Mal land after the delivery 
of possession. It appears from the copy of the order-sheet 
(Ext. 14 c) that defendant No. 1 applied for an einjunction against 
the plaintiff and 2 others on the rst December, 1931, for forbidding 
them not togo upon the land. The order was vacated on 16th 
of December, 1931, as the plaintiff had taken delivery of posses- 
sion through Court. It appears from the copy of the judgment 
(Ex. 13a) that in 1936 an injunction was issued by the S. D. O. 
of Patuakhali for restraining the defendants and Saroda De Nath 
of Badsha Mia from entering the plot. On the next.day when 


“the plaintiffs men were reaping the paddy, from the land some 


Peadas of Badsha objected and the accused struck the Peadas 
with Zejas. “The accused were convicted as they had exceeded 
the right of private defence. The plaintiff has also filed several 
reeeipte (Exts. 4 to 5f) to show that he has been paying rent ofthe 
lands all along since his purchase. Nota scrap of paper has been 
produced from «the defendant's side to show the payment of 
rent. It cannot be believed that the plaintiff paid rent for so 
many years without getting possession of the Mal lands. The 
defendants havé produced a copy of a judgment (Ext. F) a sec- 
tion 103 case to show that the plaintiff was not in possession of 
theland. The case was brought by Baser Mridha and others. 
The copy of the petition has not been filed. There is nothing 
in the Judgment tg show that the plaintiff was a party to the 


„case. The case was disposed of before the plafntiff took delivery 
of possession thrgugh Court. The eplaintiff did not get his name 


mutated in*respect of 2 annas share of Moyna Bibi and hence 
his rame was not recorded in the Khatian. "The judgment in 
the section 103 case does not help the defendant." The learned 
Subordinate Judge while reversing this finding did not at all 
advert to Ex. 6, Ext 14c, Ex. 13a and Exs.4 to sf and did not : 


Vor. 75.] . © HoH COURT. : 
consider the «ircumstances which so much weighed with the 
learned Munsif and which certaifily were weighty considerations. 
In my opinion, the judgment of th® Court of appeal below in 
this respeet is not at all satisfactory. Itis difficult to see what 
the learned Subordinate Judge means by. saying. "It is impossible 
to believe that although Afnurunnessa and Akubali were in occu- 
pation of the lands and resisted and won the dispute the plain- 
tiffs could be given and had.actual possession." They might 
- have resisted before the execution sale. But from that it does 
not at all follow that they would conduct in the same way even after 
their title is gone. 
In the result this appeal is allowed ; the judgment and decree 
‘of the Court of appeal below are set aside and the case is sent 
back to the Court for rehearing of the appeal according to law. 
Costs of this appeal will abide the result. 


A. Ki D. G. Appeal allowed. 


-— 


H Before Mr. Justice R. C. Mitter and Mr. Justice 
N. A. Khundéar. 


SATYA NARAYAN BANERJEE AND ANOTHER ° 
9. 
RADHA NATH DAS AND oTHERS.* 


Bengal Money Lenders Act (Act X of 1940), section 36(1 1)—Suit for new decree 
in supersession of old decree—Whether such suit is maintainable when decree 
had already been passed—Forum of such suit. . 


A suit by a debtor can be filed under section 36(1) of the Bengal Money 
Lenders Act even though a decree had already beeg passed for the recovery of 
thg, loan. 6 

Where a judgmentglebtor instituted a suit in ths: Court of the Subordinate 
Judge, 24-Parganas for re-opening q mortgage decree passed i in the Original Side 
of the High Court, some df the mortgaged properties being i in -Parganas : 


Held, that the*Court of the Subordinate Judge, 24-Parganas had no jurisdic- 


* Appeal from Original Decree No, 212 of 1940, against the decree of 


Priyabrata Sen, Esq., Subordinate Judge of 24-Parganas, in T. S. No, 67 of * 
. 


1940, dated the 12th day Uf November, 1940, ? 
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tion to.entertain the suit, Such suit must be instituted ins the Court which 


passed the decree, in this case, the Ortginal Side of the High Court. : 


Appeal by the judgment*debtor. . 
Suit under section 36(1) of the Benga? Money Lender Act. 
* The material facts will appear from the judgment. 


Messrs. G. C. Sen, Abinash Chandra Ghose and Durgadas Roy 
for the Appellants. 


Messrs. G. IN. Das and Nanibhusan Mukherjee for the Respon- 
dents. e 2 
The judgment of the Court was as follows —. 


R. C. Mitter, J.:—On the reth July, 1933, Ram Narayan 
Banerjeé, plaintiff No. 2, borrowed Rs. 6000 from Harihar Dass on 
the security of a mortgage which comprised immoveable properties, 
some situate within the ordinary original jurisdiction of this Court 
and others situate in the district of 24-Parganas. The mortgagee 
instituted with the leave of the Court a suit, No. 1507 of 1937, in 
the Original Side of this Court. The preliminary decree was passed 
on the 21st February, 1938 and the final decree sometime thereafter. 
On the 23rd February, 1934, Satya Narayan Banerjee, plaintiff 
No. 1, borrowed a sum of Rs. 6000 also from Harihar Das ona 
mortgage which also comprised properties some of which were 
within the ordinary original jurisdiction of this Court and the 
remaining pfoperties were within the jurisdiction of the Alipore 
Court. The mortgagee instituted Suit No. 1503 of 1937 in the 
Original, Side of this Court. The preliminary decree was passed 
on the 21st February, 1938 -and the final decree some time there- 
after. . 

On the 31st July, 1935 both the plaintiffs borrowed Rs. 23,000 
from Harihar Dass and three other persons. The mortgage executed 
to secure this lo&n also comprised, as in the other two cases, 
properties situate in Calcutta and in the district of 24-Parganas, 
The mortgagees instituted in the Original Side of this Court their 
Suit No. 1455 of 1937; to enforce his mortgage, recovered the 
preliminary decree on, the 17th December, 1937 and the final deeree 
on the 24th August, 1938. All three loans carsief interest at the 
rate of 12 per cent per annum with quarterly rests. The three 
decrees passed by this Court allowed interest at that rate till the 
time fixed for redemption and thereafter simple “interest àt six 
per cent. 

Execution proceedings were duly started in the Original Side of 
this Court, and as some of the próperties were common to all the 
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e 
three mortgages, those common propérties have been advertised for 


sale in execution of all the three decree$., The said execution pro- ` 


ceedings axe still pending.. 

The Bengal Money Lenders Act (Act X of 1940) came into 
force on the 1st Septemberp 1940. On the 2nd September, 1940 the 
plaintiffs filed this suit in the Court of the Subordinate Judge at 
Alipore. They impleaded as defendants the heirs of Harihar Dass 
who had died on the sth August, 1938, as also the other mortgagee 
decree-holders in Suit No. 1455 of 1937. The last mentioned 
persons have no interest in the first two mortgages or in the decrecs 
passed on them. In the plaint it is stated that the defendants are 
only entitled to charge simple interest at rates not more than 8 per 
cent. per annum, and that a certain sum of money was retained by 
the mortgagees ds capitalist’s commission at the time of the advance 
of Rs. 23,000. The plaintiffs have brought the suit under section 36 
of the Bengal Money Lenders Act and pray that the three decrees 
passed by this Court may be re-opened and new decrees passed by 
the Subordinate Judge giving them instalments. 

The defendants raised two preliminary issues, namely, 

(i) that that Court had no jurisdiction to entertain the suit 
and : . 

(i) the suit as framed was bad for misjoinder of parties and 
causes of action. . 


The learned Subordinate Judge uph@ld both these contentions ` 


and has dismissed the suit wich costs. 3 


The plaintiffs have preferred this appeal. Mr. Sen appearing for 
them in the end conceded that the suit is bad (or misjoinder of 
parties and causes of action, but he contended” that if the Sub- 
ordinate Judge of Alipore had jurisdiction, that defect cannot be 
fatal to the suit. In that event his clients would have to be given 
the opportunity to elect and say which are of the three causes of 
action they would proceed with and it is only in the event of their 
refusing to elect that the suit can be dismissed. This in our judg- 
ment is a sound position. "The only, question of importante, there- 
fore, is whether* the learned Subordinate Judge at Alipore had 


jurisdiction.to entertain the sui, Before dealing with this point we ' 


will consider a point of law raised by Mr. Dass appearing for the 

respondents, a Point which does not seem to have been urged in 

the Court below or in any of the reported decisions of this Court. 

As the point is of general importance and depends solely upon the 

construction of section 36 of the Bengal Morey Lenders Act we 

have allowed him to urge the same. The point is that after a decree 
" e 
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has been passed for the recovery of the loan at the suit of the 


creditor, a suit would nof lie at the? instance of the borrower 
but his only remedy is to proceed under sub-sectjon (6) of 
section 36. 

* An analysis of section 36 discloses 4hat a borrower can claim 
relief in the following manner :— 

(1) If the suit for recovery of the loan is pending at the time, 
then in the suit itself (sub-section 1) ; 

(2) in an eppeal from the decree passed in that suit (sub- 
section 6, clause (b) ; 

(3) if that suit had already been finally decreed and the decree 
not fully satisfied, then 

(a) by means of an application moved before the Court which 
bad passed the decree at.the stage of execution [sub-section 6, 
clause (a), sub-clause (i)], 

(b) by an application for review [sub-section 6, clause (a), sub- 
clause (ii)], 

(4) bya suit (sub-section x) Mr.. Das's contention is that the 
fourth remedy i is available only when no decree has been passed for 
the recovery of the loan. s : 

The drafting of the Act, especially «of section 36 leaves much 
to be desired and there is scope for improvement but that isa 
matter of consideration for the legislature. We have to, find out 
the intention from the pr®visions as they are. We cannot, how- 
evqr accept the aforesaid contention of Mr. Das for the following 
A loan may be either an unsecured loan ora secured 
loan. A suit by the debtor for relief before the creditor has 
filed his suit tb enforce his dues and has obtained a decree 
would necessarily be a suit for the determination of the amount 
then due from him not on the basis of contract but on the basis 
of -those provisions of the Bengal Money Lenders Act which 
modify the terms of the contract. In the case of a secured loan 
that can be done ya suit for redemption. In the case of an 
unsecured loan as also of a secured loan that purpose would be 
accomplished through section ^8. For in hearing an application 
fnade under section 38 of the Act the Court has to follow, so 
far as they may Be applicable, the "provisions contained in Chap- 
ters VI and VII of the Act. It was, therefore,e unnecessary for 
the legislature to provide for a suit by the debtor in sub-section 1 
of section 36 if the intention of the legislature was to confine such 
a suit only to the qase where a» decree had not been passed on 
theloanat the instance of the creditor, 


reasons. 


That is a circumstance 
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that must: be taken into consideratione But whatever may be 
the meaning | and the precisé effect of the phrase “other than a 
decree in a suit to which’ this Act applies” employed in the. 
second proviso to, sub-section (1) of section 36, that proviso and” 
sub-section (2) of section 36 indicate that the suit, which the 
debtor is given the right to institute by the provisions of sub- 
section-(1) of section 36 can be filed even after a decree has been 
passed for the recovery to the loan. We do,not accordingly see 
our way, to accept Mr. Das’s contention to the effect that as the 
procedure indicated in sub-section (6) of section 36 would afford, 
adequate relief to. the debtor when a decree for the recovery of 
theloan had already been. passed it ought not to be assumed 
that the legislature*had intended to give the debtor the right to 
pursue the same remedy by a suit also. Whatever observation 
we have made above must not however be taken to bave decided 
that a debtor can not file a suit under section (36), sub-section (t) 
to. claim the reliefs mentioned therein where no decree for 
the recovery of the loan at the suit of the creditor had been 
passed. . 

We accórdingly hold thgt the suit which we have before us 
is maintainable, and the only question at this stage, is whether 
the Subordinate Judge of 24 Parganas, had jurisdiction to entertain 
. it, a question which we now proceed toedecide, having in mind 
the fact that itis a suit for re-opening the mortgage decrees passed 
by the Original Side of this Court and for having new decrees 
passed in those mortgage suits. 

In the absence of any provisions enacted by'& Special Act, 
the provisions of the Civil Procedure Code must goyern the 
place of institution of suits, Itis also clear that jf a Special Act 
has specified a particular forum for the institution of a suit of a 
particular nature that suit must be instituted in that "particular 
forum. On these principles it has been contended by the learned 
Advocate for the appellants that as there is fo special provision 
in tke Bengal Money Lenders Act specifying the forum for a suit 


forum must be determined by the rules containedein the Gode of 
Civil Procedure. It is further contended that the institution of a suit 
of the nature we haye before us must be governed by either section 
16, sub-section (d) or by section 17 or at any rate by section 20 
of the Code.of Civil Procedure and it is said that whichever of 
` the aforesaid sections may be applicable, t the Subordinate Judge of 
24 Parganas had jurisdiction to entertain this suit, as some of the 
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* immoveable properties incladed. in the mortgages were in.the dis- - 


trict óf 24 Parganas, and as two of the "defendants reside within the 
jurisdiction of that Court. . e N 

* We will first examine the last mentipned branch of the argu- 
ment and see in the first instance which of'the aforesaid sections 
of the Civil Procedure Code would have been applieable on the 
assumption that there is no provision, express or implied, in the 
Bengal Money Lenders Act on the subject. 


In our judgment sections 16, 17 and 2o(c) are out of question. 
The suit isa suit for re-opening the mortgage decrees passed by 
this Court in the exercise of its Ordinary Original Jurisdiction. It 
is not a suit for the determination of any right to or interest in 
immoveable property. So it does not fall within the provisions of 
section 16. Section i7 has no application. That section only 
supplements the provisions of section 16. “Section 16 enacts that . 
suits concerning immoveable property of the description mentioned 
in the sub-sections (a) to (e) of that section will have to be instituted 
in the Court within’ the local limits of whose jurisdiction the 
immoveable property is sitate, the only exception being what is 
enacted in the proviso; The- meaningeof section 17 is that where 
the immoveable property in suit is situate within the local limits of 
the jurisdiction of two or more Courts, the suit claiming the reliefs 
mentioned in section 16€ may be instituted in any one of those 
Courts, The phrase “relief respecting....... ..immoveable property" 
inentioned in section 17 has not the effect of including in that 
section suits relating to immoveable property of a nature different 
from suits in tespect thereto as are specified in section r6, sub- 
sections (a) to (e). The legislature could, not have but employed 
that ‘phrase, foredifferent kinds of reliefs in respect of immoveable 
property have been mentioned in section 16. Section 20(c) also 
could-not have had any application for the cause of action for such 
a suit did not arisee wholly or partly within the jurisdiction of the 
Courts of 24-Pargafas. The subject matters of the suit are the 
three decrees passed by this Court. Those decgeef have not "been 
sent for execution: “toa Court exercising “jurisdiction in the district 
of 24- Parganas.* They are being executed in the' Original Side of 
this Court. On this view of the matter the Court,of the Subordinate 
judge of 24-Parganas could have had jurisdiction only under sub- 
section 2o(b) as some of the “defendants. reside within the local 


limits of his jurisdiction: The, position being thus cleared up we 


now proceed to examine the relevant provisions of the Bengal Tony i 
Lenders Act, 2 


Vou. J5] , HIGH COURT. ` . 


Section 36 of «he Act gives power [o the - ous to reopen a 
decree passed in favour of the creditor, tf that i 15 necessary for giving 
the debtor any of the reliefs ‘mentioned in that section. But if the 
decree is reopened by the Court, i£ is made obligatory on the Court 
to pass a new deciee. The provision is not that one Court should. 
reopen the decree and anothêr. Court is to pass the new decree. 
It necessarily follows from this that the Court which can entertain 
a suit under section 36, sub-section 1. must be the Court which can 
also pass the new decree. Where the decree asked to be reopened 
is a mortgage decree, the Court having jurisdiction over the place of 
residence of the defendant or some of the defendants creditors 
would not have jurisdiction to pass the new mortgage decree. 
Section 20, clauses (a) and (b) are thus necessarily excluded by 
reason of the provisions of section 36, sub-section (2) of the Bengal 
Money Lenders Act. That sub-section furnishes the clue to the 
intention of the Bengal Legislature, which in our judgment is that 
the suit which the debtor is given the right to institute under 
section 36, sub-section (r) must be instituted in the Court which 
had passed the decree for recovery of the loan at the suit of the 
creditor and in no other Court. The fact that in the case before us 
some of the,immoveable properties included in the mortgages are 
situate within the local limits Óf the Court exercising jurisdiction in 
the district of 24-Parganas is a fortuitous circumstance, which has 
no legal significance on the matter of jurisdiction of the "Court, for 
as we have pointed out that if there was no indication in the Bengal 
Money Lenders Act, such a suit could only have been entertained 
by the Court of 24-Parganas, not because a portion of the immove- 
able properties are there, but because some of the defendants reside 
' within that district. On principle the matter would stand on the 
same footing as the case where the mortgage decree has been passed 
by this Court in the exercise of its Ordinary Original Jurisdiction 
and some of the mortgage properties were within that jurisdiction 
and the rest were within the local limits of the district of Hughli, 
butthe mortgagee defendants, some or all, wee residing in the 
district of asParganas. In such a case on the view wé have 
expressed above th Court of the Subordinate Judge at 24-Parganas 
would not have been able to entegtain the suit by the judgment- 
debtors under sub-section (t) of section 36 as that Court Would not 
have been in a positfon to pass a new mortgage decree on reopening 
the mortgage decree passed by this Court, as none of the immove- 
able properties included within the mortgage was within its local 
limits. We accordingly hold that the suit, which we have before us, 
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Cm, was instituted in a Court which ad no jurisdiction to entertain it. 
. 


1941. The appeal is accordingly dismissed. As the case is of first impres- 
Satya Narayan Sion and as the inar&süc drafting *of section 36 of the Bengal 


Banerjee Money Lenders Act is to a great exfent responsible for inducing 

v. PP . i. ve 
Radha Nath Das. ethe plaintiffs to file their suit in a Court, where they thought they 
AT could have had relief at a much less *cost than if they had invoked 


R. C. Mitter, y. Ab ! EE s HA 
AE F the jurisdiction of this Court in its Ordinary Original Jurisdiction we 


direct each party to bear their respective costs throughout. 





e 
* A. K. D. Gig : Appeal dismissed, 
e $ 
Before Mr. Justice C. C. Biswas. 
: ARUNKUMAR BASU AND OTHERS 
Civic, 
— S 2. 
* 1942, 
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SUDHIR CHANDRA BASU AND OTHERS." 
March, 10, 11. , 


Limitation Act (IX of 1908) Schedule I Articles 142 and 144, whether have 
any application in case where plaintif suesas mere licensees—License not 
coupled with grant, whether licensee can sue Sor possession in his name. 


Although Articles 142 and 144 of the Limitation Act may not be limited 
_to suits for possession based on proprietary title yet these articles of the 
Limitation Act contemplate | suits for possession in which some interest in 
immovable property is claimed. These articles have no application to cases where 
plaintiff sues as mere licensee. 

Bindhyachal Chand v. Ram Gharib Chand (1) referred to 

In the case of a bare license which was not coupled with the grant of any 
interest in property the licensee will not be entitled to mention an action for 
possession. : 

Manbahal Rai v. Ram Ghulam Pandey (2) referred to. 

Appeal by Plaintiff. ES 


Suit Tor declaration of title and for recovery of possession. 


The material facts will appear from the judgment. 
Messrs. Rajendra Bhusan Bakshi,‘ Amal Lanka e jen, 
Mati Lal Acharjya for the Appellants. > 


*Appeal from® Appellate Decree No. 1279 of 1939, against the decree 0; 
S. K. Chatterjee Esq., Additional District Judge, Dacca, dated the gist March 
1939, reversing the decree of Moulvi Abdul Awal, Munsif; Munshigunge, datec 
the 28th February, 1938. 
° (1) (1934) I. L. R. 57 All. 278. 
: (2) A.L R. [1924] All. 633. . 


Vor. 7 5. HIGH cout. 
. 

Messrs. Panchanan Ghose, Tienda: Nath Guha, Anil Kumar 
Das Gupta for the Respondents. . 


The judgment of the Court was as follows : 


Biswas, J. : 
and is directed against a decision of the First Additional District 
Judge of Dacca reversing that of the Fifth Munsif of Munshiganj. 
The trial Court gave the plaintiffs a decree in part, allowing their 
claim in respect of three of the disputed plots, items r, 8 and 11 
of the schedule to the plaint, and dismissing the claim as regards 
the rest. On appeal the lower appellate Court dismissed the suit in 
toto. Hence the present appeal. f 

The plaintiffs are the heirs of one Radhakishore Bose, and their 
case is that Radhalsshore and his two brothers, Nabakishore and 
Nandakishore, were members of an undivided Hindu family. Of. 
these, Nandakishore went away from his home on business and an 
arrangement was come to at the time among the brothers by 
which it was agreed that during the absence of Nandakishore his 
share of the income of the joint properties should be enjoyed by 
Radhakishore and Nabakishore equally. The arrangement was 
to hold good as regards the heirs and successors in-interest of the 
respective parties. It was "alleged that this arrangement was 
duly observed for a considerable period, but that the heirs of 
Nabakishore, Nabakishore having died in the meantime, caused 
an entry to be made in the Record of Rightsin the year 1916 in 
favour of themselves to the extent of a two-thirds share in the 
properties, Radhakishore's share being shown to be one-third 
only. Nabakishore’s heirs also purported to deale ith the pro- 
perties as if they were the owners of a two-thirds undivided share. 
In view of these and other acts on their part in denial of the 
rights which Radhakishore and his heirs claimed under the arrange- 
ment referred to above, the plaintiffs commenced the present 
'suit, which they framed as a suit for declaration of their title 
to a moiety of Nandakishore's share and for, "confirmation, and 


in oss d recovery, of possession of such moiety in 
the properties mentioned in the plaint, which were all claimed to be 
the joint properties of the family. , 
The heirs of Nandakishóre were joined as defendantse Nos. 8 to 
13, but did not contest the suit. The contest was by the defen- 
dant No. r only, who: claimed to be the successor-in-interest of 
Nabakishore, having also obtained the interest of defendant 
. No. 2, another heir of Nabakishore, under a deed of relinquish- 
ment. Certain other persons, defendants Nos. 3 to 7, were joined 


—This is an appeal on behalf of the plaintiffs 
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^ 6 
as parties, as assignees from" defendant No. 1, but they took no 


part in the proceedings. * e 


The main defence was a denial of the arrangement set up by 


: the plaintiffs, and a claim of title on behalf of Nabakishore and 


his heirs in respect of a two-thirds “share of the properties. It 
was further alleged that some of the properties were not joint pro- 
perties at all, but had been acquired by Nabakishore alone with his 
own money. 

The leamed Munsif refused to believe the M of the arrange- 
ment pleaded by the plaintiffs but gave effect to an eAvarnanta which 
was admittedly executed by and between Radhakishore and Naba- 
kishore in the year 1285 B. S. corresponding to 1878. He found 
that the properties in suit were all included, in the e&rarnama, 
and that three of them only, being items 1,8 and rr of the 
present suit, were ancestral, the rest' being Nabakishore's self- 
acquired properties. As regards these three items of ancestral 
properties only, there was an arrangement under the eAzazmama 
on the lines of the arrangement which the plaintiffs alleged in 
their plaint. In other words, the agreement was that if Nanda- 
kishore or his heirs did hot come back home, Nabakishore and 
Radhakishore or their heirs were to ‘enjoy the income of that 
share equally. The plaintiffs referred to the ekramama in the 
plaint, bet they made the case thatit was invalid and inopera- 
tive and further that if had not been acted upon. All the same, 
relying on this document, the learned Munsif as already stated, 
decreed the plaintiffs’ claim in regard to these three items. The 
learned Additional District Judge proceeded on a different 
ground. He* took the view that the rights which the plaintiffs 
claimed under the arrangement set up by them were those of 
mere licenseese and pointed out that they had, in fact, described 
themselves as such in the plaint. Relying on a decision of the 
Allahabad High Court in Manbahal Rai v. Ram Ghulam Pandey 
(1) he accordingly held that the plaintiffs were not entitled to 
maintain the suit. ° It was stated that a, license pgssed OW interest 
in immovable property to the licensee, an he licensee could 
not, therefore, maintain an action for! possession. The learned 
Judge fugther® found that the suit was ‘also barred by limitation, 
as the defendants had been in adverse possession of the subject- 
matter of the suit to the knowledge of the plaintiffs for over twelve 
years. It is the propriety of this decision which is challenged in 
the present appeal. . i 

(t) ALR [1927] All. 633. 

e 
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. f . " 
The learned Judge, in my opinion, was not quite consistent in COE: 
his view. If the plaintiffs were licehsees aud had no interest in ° 1942. 


VÀ 
the properties, there could be no question of applying the bar 


of limitation either under Article 142 or Article r44 of the Indian ane NE dra 
Limitation Act. It may* be that these Articles are not limited to Bisu 
suits for possession based on proprietory title [see the case of Biswas, F. 
Bindhyachal Chand v. Ram Gharib Chand (:)] but they cer- 
tainly contemplate suits for possession in which some interest in e 
immovable property is claimed. In my opinio&, these articles 
can have no application in a case where ex-hyfothest the plaintiffs 
are supposed to assert no claim to any interest in immoveable 
property and there is no denial by the defendants of any such 
claim. If, therefore, in the present case the plaintiffs were mere 
licensees, the suits could not be regarded as suits for possession in 
any sense of these words. . 

It is possible, however, to regard the finding of the learned 
Judge on the question of possession as.a finding in the altenative, 
and I think itshould be so regarded. In other words, the posi- 
tion is that according to the learned Judge the plaintiffs, on their 
own showing, were mere licensee and on that footing they had 
put themselves out of* Court. Assuming, however, that this 
was not so, the plaintiffs could yet be successfully met by the plea 
of dispossession or discontinuance of possession “for more than 
twelve years. e 

Turning to the question as to whether the plaintiffs, were mere 
licensees or not, it is a fact, as the learned Judge points out, 
that they described themselves in that way iņ the plaint, in more 
that one place. Although the plaint was in” Bengali, the word 
.‘licensee? was added as a part of the description in English. Ie 
do not think, however, thatin construing the *plaint undue impor- 
tance should be attached to the description which the plaintiffs 
thus gave of themselves. This might have been due to an 
exaggerated attachment on the part of thir lawyer, who drew up 
the plaipi for the English word ‘licensee’, what has got to be 
looked at isshe substance of the case made in the plaint, and 
from that point of view it seems to me that the averments thérein 
did amount to a claim of an interest in'immevable property 
which was certainly more than that ‘of a licensee. For one thing, 
it was recognised that the interest created by the arrangement 
which was alleged by the plaintiffs was heritable and transferable., 
These are not attributes of a Bcense. By the alleged arrangement . 

(1) (1934) I. L. R. 57 All, 278. . 
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it was avowedly the object of “tHe " parties to secure to some of 
them the enjoyment of the Tents and Brofits of the immovable 
properties dealt with by it. This certaisly in my opinion was 
sufficient to create an interest in such properties in favour of the 
parties who were given the right to enjof such rents and. profits. 
It is quite true that there was no document by which this right 
was created, but according to the plaintiffs! case, the transaction 
took place before the passing of the Transfer of Property Act, and a 
writing was, therefore, not necessary. i 

As regards the case relied upon by the learned Judge, it will 
be seen from the judgment of Iqbal Ahmed J. that that was a 
case of a bare or naked license which was not coupled with the 
grant of any interest in property. In the case of ucha license, 
the licensee will no doubt not be entitled to maintain an action 
for possession in his name, but I do not think this rule may be 
extended to a case like the present where there is definitely an 
interest in property crealed by the arrangement which is sought to 
be described as a license. 

In this view of the matter I must hold that the learned Judge 
was wrong in throwing out the suit on the ground that it was not 
maintainable. : 

This therefore, invests the other point dealt with by the learned 
Judge with additional importance. As I have already indi- 
cated, if his finding on this point stands, that should be enough 
to digpose of the suit. The learned Judge expresses his con- 


‘clusion in this respect in these terms: “Thus it is clear that the 


defendants had beea in adverse possession of the subject-matter 
of the suit to the knowledge of the plaintiffs for over twelve 
years. Thus the title of the plaintiffs, if any, had been extin- 
guished". Mr. Bafshi recognises that this finding places an 
insuperable obstacle in this way, but he tries to. get out of itin 
two ways. In the first place, he contends that although the 
right claimed by the plajntiffs inthe suitisan interest in property, 
still there fs no room for application of article > mmus 
Limitation Act. According to him, the suit ganfiot be treated 
as ‘a suit for possession under either of these articles. I find 
myself unablee to accept this argument. For one thing, that is 
not the view which Mr. Bakshi’s clients themselves took of the 
matter in their plaint. The suits were described and tried out 
on the basis of their being suits for possession. Secondly, I do 
not see how a suit to assert a righfto enjoy rents and profits of 
immovable property can be distinguished from a suit for posses- 
. 
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sion within the meaning of tbe articles referred to. Quite defi- FM 

nitely the suit was not merely ene to enforce the arrangement : 1942. 

in question, as if it was nothing More than a contract merely Arun Kumar Basu 
` creating«personal obligations between the parties. The claim Eu edis dra 

that was put forward and litigated was a claim to an interest in Basu, 

the disputed properties 9y virtue of which it was said the plain- Biswas, F 


tiffs would be entitled to enjoy a definite share of the usufruct. 
I do not think, therefore, that there is any substance in Mr. Bakshi's 
contention in this behalf. e 

Secondly, it was urged. by him that the findfig was contrary 
to the case of the defendants. I was: not quite able to appreciate 
what Mr. Bakshi meant by this. If he meant to say that no 
case of adverse possession had been made in the pleadings or 
in the issues, 3ll that need be pointed out in answer is that for 
the purpose of dismissing the suit it would be quite enough to 
show that the plaintiffs themselves were not in possession ‘of the . 
right claimed for the statutory period. On the facts of the case, 
the Court need not have come to the further finding that poses- 
sion was actually with the defendants, so long as it found that 
the plaintiffs were out of possession themselves for the requisite 
length of time. 

Mr. Bakshr’s next contention was that the finding such as it was 
had been arrived at without taking allthe evidence into considera- 
tion. Reference was made in particular to one infportant matter 
which it was said the learned Munsiff Ħad specifically noticed in his 
judgment, but the learned Judge in the Court of appeal,below 
overlooked. This wasa Rent Suit No. 652 of 1933 in which the 
heirs of Nabakishore were supposed to have advanced a claim to 
two-thirds of the properties in proprietary right as against the 
plaintiffs. In my opinion, there is no merit in this objection. In* 
the first place, there was no decision in the suk on the question of 
title or of possession. In fact, the question of share was expressly 
left undecided and a joint decree for rent passed. That did not 
take away from the fact that the defendants in that suit had defi- 
nielagssaatcd a claim in denial of the plaintiffs’ right under the 
arrangement. econdly, it will be seen that if there had already 
been a hostile assertion by the heirs of Nabakishore of a right in 
denial of that of the plaintiffs; this rent suit could net possibly have 
the effect of imterrupting the operation of limitation. Taking all 
the facts and circumstance$ into consideration, I am not prepared, 
therefore, to hold that the finding of the learned Additional District . 
Judge on the question of possession.is one avith which I can inter- t 
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fere in second appeal. Ifthat findtng stands} that sheuld mu itself 
be enough to dispose of the plaintiffs! claim. 

The appeal must consequently fail, but as regards one of. the 
plots, namely, item No. 8 of the schedule, !the contesting defen- 
dants in their pleading admitted title and possession in the plaintiffs 
to the extent of the share claimed by therf. There is no reason, 
therefore, why there should not be a decree in respect of this 
property. So far as this item is concerned,! the ekrarnama itself 
recognised that it was subject to the same arrangement which the 
plaintiffs had seteup in their plaint, subject to this variation, there- 
fore, the appeal is dismissed with costs. ! 


A K. D. G. Appeal dismissed, 


APPEAL FROM ORIGINAL CIVIL.. 


Before Sir Harold Derbyshire, Knight, Chief. Justice, 
Mr. Justice Ameer Ali and Ur: Justice 
Nasim Ali. 


NOOR JEHAN BEGUM 


9. 


,EUGENE TISCENKO.* 
. 

Mahomedan Law—Jurisdiction—Suit by plaintiff-wife for 
marriage on conversion to Islam—Respondent husband not domiciled in 
India—Such suit, if may be entertained and Court's discretion, if should be 
used—Specific Relief Act (I of 1877). section 42—' Legal character”, if 
include status . 


dissolution of 


The plaintiff was born®in Poland. She married the defendant, a Russian 
subject in Berlin. They last" resided together in Rome from which place the 
wife came to Calcutta the husband remaining in Europe. Ww 
wife,embraced the Islamic faith in 1940 and informed her husband of the same 
by a cable and requested her husband to accept the Islamic faith. On refusal 
by the husband *he wife instituted a suit on the Original Side of the High 
Court for a declaration that her marriage with the defendant Stood dissolved or 


alternatively a decree for dissolution of marriage? Thé defendant acknowledged 


* Appeal from Original Decree No. 12 of 1941 from the judgment of Mr. 
Justice Edgley in Suit No. 1605 of 1940. * 


Vor: 754] . .* NIGH COURT. è 

e 
receipt of the plaint and wrote in reply to the plaintiff that he would not 
put’ forward any defence in the case, — * : 


Held, per Derbyshire, C. F. nd Ameer Alh Je: That as the parties were not 


domiciled in, India, the High Court cannot entertain the suit either in respect of 
the dissolution of marriage or a declaration that the marriag2-status of the 


parties has been changed. 6 ° 


Le Mesurier v. Le Mesurier (1) relied on. 


Per Derbyshire, C. J. and Nasim Ali, J.: That in the circumstances of the 
case it cannot be said that the defendant has, in any way, submitted to the 
jurisdiction of the Court merely because he acknowledged the receipt of the 
plaint and wrote in reply to the plaintiff that he would not put forward any 
defence in the suit. 


Per Derbyshire, C. J. : Even if the defendant submitted to the jurisdiction of 
this Court it would not have availed the plaintiff. 


Harriman v. Hørriman (2) referred to. 


Per Ameer Ali, J.: The English Divorce Law recognises for purposes of 
divorce a marriage which isa monogamous marriage. This principle of mono- 
gamous marriage is not to be introduced into India for the purposes of vitiating 
any rule of personal law—Hindu, Mahomedan or Buddhist, as being inconsistent 
with public policy. There is no reason why any rule of personal law in India is 
to be vitiated because it is inconsistent with the English legal conception of 
marriage for purposes of divorce. $ : 

Parapáno v. Happas (3) refgrred to. 

Per Nasim Ali, J.: The words, “ legal character” in section 42, Specific 
Relief Act are wide enough to include the status of a person. In order to entitle 
the plaintiff to bring a suit under section 42 of the Specific Relief Act it is not 
necessary that the defendant should actually deny the plaintiff's legal character. 
If the defendent is interested to deny the plaintiff's legal character, the pjaintiff 
will come to Court for a declaration that he or she is entitled to the legal 
character. Ifthe declaration sought for is useful and is Sufficient to put a stop 
to the dispute between the parties the Court should make ‘the declaration, 


Appeal by the Plaintiff. 

Suit for dissolution of marriage. . 

The material facts will appear from the judgment. e 

Messrs. S. N. Banerji (Sr.) and F. Akbag for the Appellant. 
Messrs. S. M. Bose and S. K. Das "for the Respondent as 


“amicus curiae . 


© C. A, V. 
The judgments of the Court were as follows ¢ 


Derbyshire, C. :— This is an appeal against the judgment of 
Edgley, J, dated January 3, 1941,” dismissing the plaintiffs’ suit. 


(1) (1895) L. R. A. C. 517. (2) L. R. (1909) P, 123 (131). 
(3) (1891) A. C. 165. £ 
A Reported i in 74C. L. J. 212—Ed. 2 
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. 
The plaintiff asked for a declaration that her mariage with the 
. defendant stands dissolved, alter natively i a decree of dissolution of 
her marriage. e . 


The plaintiff appellant, who sues as N oor Jehan Begum, was 
boen in Poland. She married the defendant respondent Eugene 
Tiscenko, a Russian subject (at present said to be residing at 
Edinburgh in Great Britain) on May 20, 1931, in Berlin according 
to civil rites. 

The parties | lived together at various places in Europe until June 
1938 and had one son Oleg. 

The plaintiff and the defendant last resided together i in Rome 
from which place the plaintiff came to Calcutta while the defendant 
went to Edinburgh to qualify himself for a British Medical 
Degree. M. 

The plaintiff arrived in Calcutta on or about the rst September, 
1938 where she has resided ever since: the defendant has not 
joined her. ' z 

The plaintiff states that her husband, the defendant, has not 
maintained her or her son since their arrival in India and that she 
has been living partly on hey own earnings and partly on help 
received from her mother. " . 

The plaintiff further states that her married life with the defen- 
dant has been unhappy, and findiag whilst in Calcutta, relief and 
solace in the teachings of Iglam on June 27, 1940, of her own free 
will and after due deliberation, embraced the Islamic faith and took 
the #ame-of Noor Jehan. 

The conversion took place at the Nakoda Mosque at No. 19, 
Chowringhee Roa¢ in Calcutta. 

Upon her conversion the plaintiff states.that she sent a cable 
to her husband on June 28, 1940 informing him of her conversion 
to Islam and requested him also to accept the Islamic faith. The 
telegram reads as follows:— 

66 To 
Tiscenko, E 
. 24, Montpelier Park, 
Edinburgh. 

” Have become Nohamedan, call upon you, become Mohamedan. 
Wire consent $r refusal 19 Chowringhee, Calcutta. 

From Tiscénko ” 

On July 2, r940 a telegraphic message from the defendant was 
delivered to the plaintiff at her place of tésidengei in Calcutta which 
runs as follows ;— ° 


E. P "uu nate 
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- o . . NIA . 
e“ My religious convictions nshakable. 


change my faith as youthave done? 
Orthodox, e 


Oleg must remain Greek 


Tiscenko. ” 


The plaintiff brought tpe present proceedings on August 5, 1940 ; 
the plaint was served by post on the defendant in Edinburgh. In 
reply to the service the defendant wrote the following letter to the 
plaintiff — : 
** 24, Montpelier Park, 

Edinburgh ro 
j 19-940. 
DEAR VERA, à 

I received the papers and was amazed on reading their contents. 
I hope you fully realise how much you have asked of me. The 
future will prove whether you do or not. 

For your sake and Oleg's I have acknowledged the receipt of 
the writ and shall put forward no defence but I shall be glad to 
have your immediate assurance regarding costs. In this I trust you 
to fulfil your promise. I still bold all your correspondence. 

Yours sincerely, 
: * — EK. Tiscenko. " f 

The suit first appearede in the undefended list and the learned 
Judge on December 13, 1940, pronounced a decree in her favour 
in Court, but the same day before the decree was drawn up and 
signed withdrew it on a further considétation of the matter. The 
matter then came on for further hearing oh December 20, 4940 
when at the Judge’s request Mr. S. M. Bose, a former Standing 
Counselappeared as amicus curiae. After taking further evidence 
and hearing Counsel for the plaintiff, and Mr. Bose, the learned 
Judge dismissed the pee S suit. 
appeals. ? 

In these proceedings Mr. S. M. Bose has again appeared as 
amicus curiae at the request of the Court, and the Court is deeply 
indebted to him for his assistance. 3 

Theleamed Judge has accepted the plaintiffs bona fides in the 

atter of con ion. Having regard to the legal view I take of 
our jurisdiction in this case I make no comment on this finding, nór 
on the actions of the plaintiff since June 27. E 

The proceedings are not brought under clause 35 of the 
Letters Patent since the plaintiff does not profess the Christian 
religion. They apparently have been brought under clause 12 of 
the Letters Patent, thatis to say in the exercise of the Court's 
Ordinary Civil Jurisdiction. 


From that decision she now 


I refuse absolutely 
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. 
The first question is: Hag the Court Jurisdiction to grant €he 
` relief the plaintiff seeks ? , She is seeking relief either by way of a 
declaration that her marriage with the defendant stands, dissolved 
or in the alternative a decree for dissolution'of her marriage. 

She also seeks the custody of her child. 

In the case of Ze Mesurier v. Le Mesurier reported in (1), an 
Englishman born and domiciled in England, but living and working 
in Ceylon sought a dissolution of his marriage in a Court in Ceylon 
on the groundeof the adultery of his wife. The wife contested the 
jurisdiction of the Court to entertain the proceedings. Eventually 
the matter came before the Privy Council. Lord Watson gave 
the judgment of the Board, and after reviewing all the then 
authorities and the pronouncement of several writers of authority on 
Private International Law concluded with these words: 

“Their Lordships have in these circumstances, and upon these 
considerations, come to the conclusion that, according to inter- 
national law, the domicil for the time being of the married, pair 
affords the only true test of jurisdiction to dissolve their marriage. 
They concur, without reservation, in the views expressed by Lord 
Penzance in Wilson v. Wilsot (2) which were obviously meant to 
refer, not to questions arising in regarél to the mutual rights of 
married persons, but to jurisdiction in ‘the matter of divorce: 
“ Tt is the strong inclination of my own opinion that the only fair 
and satisfactory rule to a@opt on this_matter of jurisdiction is to 
insjst upon the parties in all cases referring their matrimonial 
differences to the Courts of the country in which they are domiciled. 
Different communities have different views and laws respecting 
matrimonial obligations, and a different estimate of the causes which 
should justify divorce. It is both just and reasonable, therefore, 
that the differences of married people should be adjusted in accord- 
ance with the laws of the community to which they belong, and 

-dealt with by the tribunals which alone can administer those laws. 
An honest adhererfte to this principle, moreover, will preclude 
the scandal which arises when a man and woman held to be 
man and wife in one country and strangers in anor.” ` > 
* In my opinion, this Court- can do no 'other than exercise its 
jurisdiction án accordance with the principles so laid down. The 
wife's domicil is that of her husband. What the &usband's, domicil 
in this case is, is very difficult to-say. He appears to have been 
born in a part of Russia which probably was included in Poland 


(1) L. R. (1898) A. C 517. 
(2) (1872) L. R. 2 P. & D, 435 (442), 
14 
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e 
after the War of 1914-18 ; was marriéd in Germany ; obtained a 


passport at Navey in Frances; and livede i in Rome until he went to * 


Edinburgh in June 1938 with the intention of qualifying there in 
medicine—his wife coming to India. His wife says he intended to 
join her in India. As he contemplated taking a British medical 
degree it may be that he intended settling in some part of the British 
Empire, butat the time of these proceedings he was in Edinburgh 
and, as faras one can gather, has never been nearer India than 
Rome, a matter of some six thousand miles away. e 
Again the defendant is not within the jurisdiction of this Court 
and never has been. Beyond acknowledging the receipt of the plaint 
to the Sheriff and writing the letter of September 19, 1940, to his 
wife, the defendant has had no contracis with Calcutta or dealings 
here. He has not entered appearance in this suit or taken any steps 
in these proceedings. Iam unable to draw the inference that the 
defendant has submitted to the jurisdiction of this Court. Even if 
he had done so, it would not have availed the plaintiff because as 
Cozens Hardy, M. R. said in Harriman v. Harriman (1): ‘ The 
jurisdiction in matters of divorce is not affected by consent. " 
Wherever Eugene Tiscenko the plaintiff's; husband is domiciled 
he is not domiciled in India, and never has been. As the plaintiff's 
domicil is.that of her husband's she is not domiciled in India. As 
“the parties are not domiciled in India, it is clear that we cannot 
entertain the suit either in respect of @issolution of marriage or a 
declaration that the marriage status cf the parties has been 
changed. 
I, therefore, agree with the learned Judge that this Court has no 
' jurisdiction to entertain these proceedings. e 
Had I thought that the question of jurisdiction was open to some 
doubt I should have been prepared to deal with the rest of the 
judgment appealed from ; but in my view there is no doubt that we 
have no jurisdiction in this matter. The rest of the judgment 
appealed from deals with certain matters upen which my learned 
brothers and I myself experienced some difficulties and doubts in 
aces, and mY% be regarded as obiter dicta. ° : 
This appeal mu$t be dismissed. ° 


No order as to costs» ER 

Ameer Ali, J. :—With regard to the first part of the case based 
on matrimonial jurisdiction as such dealt with in the learned Judge's 
Judgment from pages 26 to 31 no question arises nor has this part of 
the judgment been assailed. . 


(1) L. R. (1909) P. 123 (131). 
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With regard to the second and main part of the case dealt with 
in the rest of the judgment ‘that i is, the claim to a declaration as to 
status, I agree with my Lord the Chief, Justice’s view, as to juris- 
diction i.e. that a Court has no jurisdiction under section 42 
Of the Specific Relief Act or, generally under clause 12 of the 
Charter to grant a declaration of the nature sought against this 
defendant. . 

I agree further with the reasons stated by my Lord, namely, that 
this is, in effegt, though not in form, a decree dissolving marriage. 
One cannot declare the plaintiffs status without declaring the 
defendant's status. and thus affecting the ‘matrimonial relationship 
between the parties. The English Courts do not grant, or recognise, 
divorces where there is no domicil of the parties or, at any rate, of 
the husband. ‘This convention is based upon a "principle of quasi 
international law based on mutual toleration. 

The inference to be drawn from the decided cases relating to 
such declarations in India and the rulings of the Privy Council 
including Sassoon v. Sassoon (1) is that the same rule should be 
followed. The inference is negative ; but in each of these casés 
the parties were domiciled amd resident within the jurisdiction of 
the Courts. . 

I desire, however, to make the following reservations. (1) This 
decision dogs not affect the jurisdiction of this Court in the ordinary 
case—a case not of statws—where a part of the cause of action 
arises within the jurisdiction and leave has been granted. (2) I 
desire to reserve the general power of this Court to grant decla- 
rations of a matrimonial character in cases of non-christian 
marriages. (3) T desire -to distinguish, the question of cause òr 
ground for divorce from the question of jurisdiction. The English 
Courts do appeay to recognise a decree of a foreign Court with 
jurisdiction, made upon a ground not recognised by English law ; 
and (4) lasfly it appears that the English Court might recognise as 
good for India a divorce granted in India, without jurisdiction 
according to English Principles, but where the Indian Courts have 
assumed jurisdictions | ; 
< Those questions do not arise having regard to the fact that in 
this particular case the parties are domiciled without British India, 
and the defendant is non-resident. In these circumstances I agree 
with my Lord the Chief Justice that in this unusual case juris- : 
diction, and if not jurisdiction, discretion is an answer to’ the 
plaintiff's suit, ; : 
(1) L. R. (1924) A. C. 1007. 

. 
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It is therefore not necessarye for this Court, on appeal to 
discuss the several questions of subgfantive law on which the 
learned Judge, having invited argument, “felt it his duty to rule, 
On the othe hand, as one” of the learned Judge’s colleagues on 
the Original Side, who may at any time have to deal with the 
normal case and to whom the learned Judge’s judgment wili no 
doubt be cited, it isI think prope: that, while expressing my 
appreciation of a statement of the law both exhaustive and elaborate, 
I should indicate the points on which I differ. E 

With regard to jurisdiction, that is jurisdiction apart from 
divorce jurisdiction, the learned Judge’s ruling is at page 35 line 
38. Itappearsto meto involve points of substantive law, e. g, 
the portion of the sentence "and does not depend in any way 
upon the personab law of her religion", that being a matter of 
"cause" rather than jurisdiction. Nevertheless so far as it isa 
ruling on jurisdiction based on absence of domicil and residence, I 
agree with it. 

The three points of substantive law ruled upon by the learned 
Judge are as follows: (1) the attraction or incidence of Moslem 
personal law to Moslems : (2) a point of Moslem procedure which 
becomes a point of substantive law ; and lastly, (3) obsolescence of 
Moslem personal law. 

With regard to the first point dealt with at pages 33 wand 34 the 
learned Judge has ruled that the domicil Qf the plaintiff prevents 
her acquiring, or prevents the attachment io her, of Moslem 
personal law. * 

On this point I myself would, desire to have further assistance 
before coming to the same opinion. The case? 0f Bartlett v. 
Bartlett (1) and Sassoon v. Sassoon (2) I should like discussed. 

The second point,- that of Moslem procedure, js one upon 
which I should have adopted the view expressed in the couse of 
argument by my learned brother Syed Nasim Ali, J. e 

On the third point I disire to say a little Jnore. The major 
portion of the learned Judge's judgment is adorned with the 
phrases . equity and good CODING T “public "policy", 
if long union", "ingissoluble union", “monogamous marriage". 
and "christian marriage". It seems to me thaj he has used 
these phrases to indicate" two concepts, for which fof purposes 
of analysis I have adopted the following symbols P P.— public 
policy. MM= monogamous marriage. _ 

The view put forward by Mr. S. M: Bose and accepted by the 


(1) (1918) 34 T. L. R. 318. i (2) x R (1924) A. C. 1007. 
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learned Judge is that the relevante Moslem persondi law is obsolete 
having regard to PP. 4 


. . 

This ruling does affect the normal case, which as I say any 
Judge on the Original Side may be called upon to consider, i.e. of 
persons domiciled in India. " 

I entirely agree that English Divorce Law only recognises 
for purposes. of divorce a marriage which is a monogamous 
marriage. I cannot agree that this principe MM. is to be 
introduced into India for the purposes of vitiating any rule of 
personal law—Hindu, Mahomedan, Buddhist, as being inconsis- 
tent with PP. Itseems to me that the learned Judge by adop- 
ting this process has decided that there is no cause for divorce 
according to Moslem law, because: Moslem law recognises as 
marriage unions which are not marriages: accordfng to Probate and 
Divorce Division in England. 

Iam unable to agree with this reasoning. I cannot see why any 
rule of personal law in India is to be vitiated because it is incon- 
sistent with the English legal conception of Marriage for purposes 
of divorce. It seems to me, with respect, that the learned Judge 
having been taken back at page 37 to the Abbasid Caliphs has 
overlooked the system introduced and, maintained by the Turkish 
paramounts of India and their successors, the British. That 
policy, it se happens, has been described by Lord Hobhouse in 
the case of Paragano v. dfappaz (1), where the question was ina 
sense the opposite question ; how far' under Turkish rule the 
laws of the old Christian Church Christian subjects had been 
preserved by the Turkish Emperors for their Christian subjects. 
The view of te Court from which-the appeal lay to the Judicial 
Committee was as follows: “We feel that it is extremely impro- 
bable that*the Ottoman Government should have consented to 
confer on its Christian subjects any larger privileges with 
regard to the legitimising of children than belong to its Moslem 
subjects.” . : 

Lorgl Hobhouse? after quoting the introduction to the Hedaya, 
said this :— . : Ga Ta ae 

“If any inference may be drawn “from tite policy of one set of 
Mahomedgn cénquerors to that” of gmother, the policy of the 
conquerors of India is at variance with what the learned Judges 
think to be probable, during the period of’ iheir rule, as at the 
present time, there has been such wide liberty for each religious 
community to follow its own laws in private affairs, that it may al- 

(1) L. R. (1894) A. C, 165 at p. 171. 
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most be said that’ territorial law Mas not existed there except for 
matters of Supreme Government." . 

Then at page 171 : “There is nothing improbable in suppos- 
ing that when Mahomedans conquered territories inhabited by 
people of another creed supported by strong religious organisations; 


they smoothed their way by leaving important local and personal 


usages to a great extent undisturbed”. 

The policy of the succeeding paramounts for India, the British, 
has been exactly the same. They “smoothed their way". Hence 
Charters, Proclamations of the Queen, Government of India Acts 
and so forth leaving the personal law of each community intact. 
^ Hence, as Lord Hobhouse points out, there is hardly a territorial 
law, or law of demicil in India, It seems to me therefore, that 
having no one pérsonal law orlaw of the domicil or territorial 
law, there can be no one public policy or one good conscience. 
What is the good conscience of one is the bad conscience of 
another. It follows that we have our own problems within India : 
conflicts, so to speak, of private international law between group 
and group, community and community for which we have adopted 
the misbegotten word “communal”, e 

Those problems juridicaMy, no less than politically can only 
be solved by applying principles of mutual consideration. Hence 
statutory rules such as my learned brother, Syed Nasim Ali, J. 
referred to, somewhat difficult to find, amd sometimes difficult to 
apply. i ; m : 
Rules failing, there remains, as'the better part of judicial valour 

"discretion" (Section 42, Specific Relief Act.) I 

Nasim Ali, J. :—I agree with my Lord the Chief Justice that 
this appeal should be dismissed. The plaintiff appellant is a 
Christian of Russian parentage. She was born in Poland. Defen- 
dant respondent is a Russian Christian. Plaintiff was married 
to defendant in Berlin. Defendant never came to this country. 
“He is residing at present in Edinburgh in Great Britain. Plaintiff 
‘is residing within the local limits of the Ordinary Origipal Civil 
Jurisdiction of tais Court since September, 1938. On June 27, 

1940, she became a fonvert to Islam. The next day she senta 
message by telegram to+the defendant informing fim of her con- 
version to Islameand calling upon him to embrace Islam. On 
‘July 2, 1940, the defendant informed the plaintiff by a telegraphic 
message that he was not willing” to embrace Islam. On August 
4, 1940, plaintiff raised the present suit on the Original Side of 
this Court for a declaration that her marriage with the defendan 
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has been dissolved under the "Muslim law. She also prayed in 
the alternative for a decree dissolving her marriage with the 
defendant. The summons of the suit, was -thereafter served on 
the defendant in Edinburgh. On September 19, 1940, he wrote 
4 letter to the plaintiff acknowledging jhe receipt of the writ and 
stating that he would put forward no defence. On January 3, 
1941, Edgley, J. heard the suit ex-parte and dismissed the suit on 
the following grounds :— - 

(1) That the plaintiff and the defendant have a Russian 
domicile. l 

(2) That the plaintiff can obtain dissolution of her marriage 
with the defendant only in the Courts of Russia. 

(3) That the plaintiff not being domiciled in India cannot be 
allowed to dissolve a Christian marriage by obselving the procedure 
prescribed for this purpose by the Muslim Law. 

(4) Thateven if it.be assumed that the plaintiff is entitled 
to dissolve her marriage on the refusal of her husband to embrace 
Islam after it was presented to him she has not adopted the 
correct procedure under the Muslim Law inasmuch as Islam was 
not presented to the defendant by the Court ACRES as Kazias 
required by Islamic law. " 


(5) That Islamic law relating to converts to Islam is opposed 


.to public policy and is to be ix as obsolete in this 


country. 

On February 17, "d plaintiff filed the present appeal. 

Mr. Banerjee appearing on behalf of the plaintiff appellant 
did not press the plaintiffs prayer in the plaint for a decree 
dissolving hes marriage with the defendant. He confined his 
arguments to the plaintiffs prayer for a declaration that her | 
marriage with ,the defendant was dissolved on account of her 
conversion to Islam and the refusal of her nadhang to embrace 
Islam. * 

The only point, for determination in this appeal therefore, is 
whether the Court should declare under section 42 of the Specific - 
Relief Act that the marriage of the plaintiff withzAhe defendants has 
been dissolved. ë 

Under seciion-42 of the Sptcific „Relief Act the Court has 
power to declare that the plaintiff is entitled to a certain "legal 


< character". The words "legalcharacter" have not been defined 


in the Specific Relief Act. These words, 'in my opinion, are wide 
enough to include the status ofa person. In order to eititle the 
plaintiff to bring ‘a suit under section 42 of the Specific Relief 


Vor. 75.) - HIGH COURT. , 


Act it is not netessary that the *dgfendant should actually deny 


the plaintiffs legal character. If thé defendant is interested to - 


deny the plaintiffs legal character plaintiff may come to Court 
fora declarAtion that he or she is entitled to the legal character. 
Ifthe claim which may be get up by the defendant isa hindrance 
‘to the plaintiff in the exercise of his or her rights or will expose 
him or her to-liability if he or she disregards it he or she may 
come to Court for a declaration that the claim which may be so set 
up by- the defendant is not well founded. 


* 

Plaintiff has brought the present suit against the defendant 
because the latter is interested to deny the validity of the dissolu- 
` tion of her marriage with him under the Muslim law. The power 
of the Court, however, to make the declaration is discretionary 
and will be used with caution. Ifthe declaration sought for is 
useful and is sufficient to put a stop to the dispute between the 
parties the Court should make the declaration (Daniel’s Chancery 
Practice, 8th Edn., Vol. I., p. 689). 


When the jurisdiction of the Court is -exercised according to 
the rules of international law its decree should be respected by 
the tribunals of every civilized countrf Le Mesurier v. Le Mesurier 
(i. In such a case the dectee is useful and will put a stop to the 
dispute between the parties. 


Where the Court of a country in which the spouses are domie 
ciled is bound by the municipallaw of that country as in Season’s 
case (2) to acknowledge the validity of divorce good according eto 
the religious law of the person concerned itis bound to make a 
declaration that the marriage has been dissolved. E 


No statute law was placed before us by the learned counsel 
for the appellant by: which the Courts in this country are bound 
to acknowledge the validity of divorce according to the religious 
law of the plaintiff in a suit who is not domiciléd in this 
country. é 

A defendant in a suit may be a citizen, native or naturalised 
ora foreigner. In regard to the former, while „within the "territory 
tof their birth or of.their adopted allegiance, the jurisdiction of 
the sovereignty over them „is complete and irresisgible. It cannot 
be controlled ; and it ought to be respected everywhere. But as 
to citizens of a country domiciled abroad, the extent of jurisdic- 
tion which may be lawfully exercised over them in personam is 


(1) (1898) L. R. A. C. 517 (527). e 
(2) L. R: (1924) A. C. 1007. 
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- not so clear upon sakadang E aal De; It is*true that nations 
generally assert a claim „tó regulate, the rights and duties and 
obligations and acts of" their own citizens, wherever they may be 


. domiciled. And so far as these rights, duties, obltgations, and 


«cts afterwards come under the cognizance of the tribunals of the 
sovereign power of their own country, either for enforcement or 
for protection or for remedy, there may be no just ground to 
exclude this claim................. ... But when such rights, duties, 
obligations and acts come ` under the consideration of other 
countries, and specially of the foreign country where such citizens 
are domiciled, the duty of recognizing and enforcing such a claim 
of sovereignty is neither clear, nor generally admitted. The most 
that can be said is, that it may be admitted ex comitate gentium. 
But it may also be denied ex justitia gentium, whenever it is 
deemed injurious to the interests of such foreign nations, or 
subversive of their own policy or institutions" . (Story’s,Conflict of 
Laws, 7th Edn., pp. 682-683). 


Much reliance was placed by the learned counsel for the appel- 
lant upon the letter written by the defendant to the plaintiff after 
he was served with summons of.this suit.in which he said that he 
would not put forward any defence án this suit. This, however, 
does not appear to me to amount to submission of the defendant to 
the jurisdiction of this Court. 


Plaintiff is not domiciled in this country. 'The defendant is 
non-resident foreigner. He has not in any way submitted ‘him- 
self to the jurisdiction of this covs#. Iam therefore of opinion 
that the declaration sought for by the plaintiff in the present suit 
will not .put a stopto the dispute in this case. Ido not there- 
fore consider this to bea fit case in which the Court in its discre- 
tion should pass a decree under section 42 of the Specific Relief 
Act declaring that the marriage of the plaintiff with the defendant 
has been dissolved, l 


In this view of the matter the questions whether the effect of 


“the conversion of the plaintiff to Islam and the refusal of, the 
. defendant to embrace Islam is the dissolution of the marriage of 


the plaintiff with the defendant, whether the piaintiff has adopted 
the correct procedure under the Muslim law while she presented 
Islam to the defendant, whether the Muslim law relating to converts 
to Islam is opposed to public policy and is to be regarded as obso 
lete in this country, do not arise for determinarion in this case and 
I express no opinion on these questions. If the learned Judge 
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S . 
intended to lfy down that his decisions on these questions would 
also apply to converts to Islam doniigiled in this country he went 
beyond the scope of the present shit inasmuch as the deci- 
sion on*the law relating to the rights of converts to Islam 
domiciled in this country was not necessary for the disposal ofe the 


present suit. 


H. N. Ghosh; Attorney for the appellant. 


P. R, AK. D. G. Appeal dismissed. 


APPELLATE: CIVIL. 


Before Mr. Justice B. K. Mukherjee and Mr. 
Justice C. C. Biswas. 


. NASRAB KHAN 
v. 


DEB NATH NALI,anp OTHERS." 


Indian Limitation Act (Act IX of 1908), Schedule 7 Article 182, Clause (5)— 
Mortgage decree passed by the Court of first Munsiff—Application for execu- 
tion to Court of Second Munsiff on assignment of business under section 13(2) 
of Civil Courts Act—Whether application is to proper Court to 
limitation—Whether Court of Second Munsiff can be regarded as a Court 
which passed the decree under section 37(6) of Civil Procedure Code— 
Assignment of business, if transfer of business within the meaning of section 
150 of Civil Procedure Code, ` 


save 


A final mortgage decree was passed in the Court of First Munsiff at Kishore- 
gange on December 7, 1932. The first application for execution of the mortgage 
decree was filed on December 3, 1935 in the Court of Second Munsiff of Kishore- 

ange on the ground that subsequent. to the passing of mortgage decree the 
` particular area. where the mortgaged property was situated had been assigned 
to the Munsiff of Second Cqurt, Ki8horegange under section 13(2) of Civil Courts 
Act, The application was dismissed for default on December 10, 1935. The 


* Appeal from Appellate Order No. 258 of 1939 against the order of N.C. 
Chakrobarty, Esqr., Subordinate Judge of Mymensingh, dated the sth August, 
1939 reversing the order of Moulvi, Md. Hanif Bhuya, Munsiff, first Court; 
Kishoregange, dated the 12th April, 1932; 
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decree-holder presented ancther application for execution out of*which this appeal 
Arise on November 13, 1938 in the Court of First | Munsiff at K ishoregange.. " 
Held, that the first applicdtion for execution made to the second Court of 
Munsiff at Kishoregange was not an application made to proper Gourt within 
the meaning of Article 182, Clause (5) of the Limitation Act and consequently 
the present application for execution was time barred. 


In these circumstances the first Court of Munsiff at Kishoregange did not 
cease to have jurisdiction to execute the decree by reason of the order of the 
District Judge assigning business under section 13(2) of Civil Courts Act. The 
Court of Second Munsiff at Kishoreganj could not consequently be regarded as 
the Court which passed the decree within the meaning of section 37(b) of Civil 
Procedure Code. 


Lutchman Pandeh v. Madan Mohun (1) ; Jahar v. Kamini Debi (2) referred to, 


Assignment of business under section 13(2) of Civil Courts Act is not transfer 
of business within the meaning of section 150 of Civil eProcedure Code Act 
so the decreeholder cannot invoke the provisions of section 150 of Civil 
Procedure Code to save limitation. - 


Munshi Md. Kazem Ali v. Munshi Maddie (3) ; Jitendia Nath Pal v. 
Birendra Kishore Ray (4) followed. 
Appeal by the Decree-holder. 


Application for execution of decree. 


The material facts will appear from the judgment. 


Messrs. Ramendra Chandra Ray and Chandra Nath Mukherjee 
for the Appeliant. 

Mr. Birendra Kumar De for the Respondents. 

C. A. V. 

The judgments of the Court were as follows : mE 

Mukherjea, J. :—This appeal is on behalf of the decree-holder 
and itis directéd againstan appellate order of the Subordinate 
Judge, Third Court, Mymensingh, dated August 5, 1939, reversing 
the order of thee Munsiff, First Court, Kishoreganj made ina 
proceeding under section 47 of the Code of Civil Procedure. 

The material facts lie within a narrow compass and are not 
disputed. The appelfant obtained a mortgage decree against the 
defendants respondents in the Court of the First Munsiff at Kishore- 
ganjand the decree "was made final on December 7, 1932. The 
fifst application for execution was made on December 3, 1935 and 
it was filed ip the"Court of the Second Mursiff at Kishoreganj and 
not in that of the First Munsiff which passed the deeree, the ground 

(1) (1879) I. L. R. 6 Calc. 513. 

(2) (1900) I. L. R. 28 Calc. 238; 

(3) (1922) 26 C. W. N, 216. . m 

(4) (1938) 42 C. W. N. 167. 
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alleged being that subsequent’ te ‘the passing of the decree the 
particular area where the mortgaged property was situated was 
assigned to the Munsiff, „Second Court, under section 13(2) of the 
Bengal, Agra and Assam Civil Courts Act. This application was 
dismissed for default on IJecember ro, 1935. li 

The present application for execution was presented in the Court 
of the First Munsiff on November r5, 1938. 

The whole controversy centres round the point as to whether 
the first application for execution wasan applicatien made to the 
proper Court within the meaning of Article r82, Clause (5) of the 
Limitation Act. If it was, limitation would-run from December IO, 
1935, when the final order was made inthe proceeding, and the 


present application would be made in time. If not, the application 
must be held to'be time-barred. 


The trial Court decided this point in favour of the decree-holder. 
The lower appellate Court has decided against him. The sole point 
for our consideration in this appeal is whether the view taken by 
the lówer appellate Court is right. 


To determine this point it is necessary first of all to turn to the 
relevant, provisioris of the Code of Civil Procedure. Under 
section 38 of the Code a decree can be executed by the Court which 
passed the decree, or by the Court to which it is sent for execution. 
Section 37 defines the expression ‘Court, which passed a decree,’ and 
clause (b) of that section lays down that the expression shall be 
deemed to include ‘where the Court of first instance has ceastd to 
exist or to have jurisdiction to execute it, the Court which, if the 
suit wherein the decree was passed was instituttd at the time of 


making the application for the execution of the decree, would have 
jurisdiction to try such suit. 


The only relevant provision is contained in section 7 5o of the 
Code of Civil Procedure which runs as follows';— * 


“ Save as otherwise provided, where the business of any Court is 
transferred to any other Court, the Court to tyhich the buginess is so 
4ransfeired shall have the same powers and shall perform the same 
duties as those respectively conferred and imposed by or under this 
Code upon the Court from which the business ws trapsferred. ” 


The decreewholder can succeed in saving limitation in the present 
case, if he can make out either of two alternatives, namely, that the 
Court of the Second Munsiff of Kishoreganj was a Court which 
passed the decree within the meaning of sectian 37(b) of the Code of 
Civil Procedure, or that the business of the Court of the F irst 
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Munsiff was -transferred to thateof the Second Munsiff as conteyn- 
plated by section 150 of the Cade. . 

So far as the first alternative is concerned, it is conceded by 
Mr. Roy who appears for the decree-holder that the Court of the | 
First Munsiff of Kishoreganj not only had,not ceased to exist, but ` 
it is quite competent even now to entertain an application for execu- 
tion of the decree which was passed by it. He contends, however, 
that as it could not sell the property which was no longer within its 
territorial jurisdigtion, it must be deemed to have ceased to have 
jurisdiction to execute the decree within the meaning of section 37(b) 
of the Code of Civil Procedure, and as a mortgage suit in respect of 
the same property would now have to be instituted in the Court of 
the Second Munsiff, that Court must be regarded as the Court 
which passed the decree as contemplated by section*37(b). 

Mr. Roy's contention in substance is thatthe application for 
execution could be filed either in the Court of the First Munsiff or 
in that of the Second Munsiff, and in support of his contention he 
relies upon certain decisions of our Court which are to be found in 
Lutthman Pandeh v. Madan Mohun (1) and Jakar v. Kamini 
Debi (2). 

In Zutchman Pandeh v. Wadan Mohun,(t), there was a ‘mortgage 
decree passed by the Court of the Munsiff at Manbazar on December 
5, 1876. On December 5, 1879, an application was made to the 
same Court which was then, sitting at Burrabazar for execution of 
the decree. In the meantime the particular area in which the mort- 
gaged property was situated had been removed from the Munsifi of 
Manbazar to the Munsifi to Katra, Objections were raised that the 
application for execution had not been made to the proper Court 
and that the execution creditor was bound to apply to the Munsiff of 
Katra within whosg jurisdiction the mortgaged property then was. 
This contention was given effect to by both the Courts below, but 
their decision was reversed on the second appeal by a Division 
Bench of this Court which held that the application for execution 
was rightly made to the Court of the Munsiff at Manbazar. 

This decision itselfis of no assistance to Mr. Roy, for it would 
only support the contention that the Court ofethe First Munsiff of 
Kishoreganj was séill, the proper Cburt ip.which his client could 
apply for execution of the decree. Mr. Roy, hgwever, relies on 
certain observations made by Garth, C. J. in course of his judgment, 
which were to the effect that the Court of the Munsiff of Katra 


(1) (1879) I. L. R. 6 Cade. 513. ° 
(2) (1900) I, L, R. 28 Calc. 238. 
. 
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could also be rêgarded ‘as a Court „which passed the decree within 


the meaning of section 649,0f the old Civil Procedure Code, which - 


corresponds to section 37 of the present Code. 

In construing section 649 (now section 37) of the Gode of Civil 
Procedure, the learned Chief Justice observed as follows: . 

* This clause which explains the meaning of the expression ‘the 
Court which passed the decree’ does not exclude the Court which 
originally passed the decree, as.being a Court to which the appli- 
cation should be made, but only includes another Court ; ; and I take 
the meaning of the clause to be this that when the Court which 
passed the decree had ceased to have jurisdiction to execute it, the 
application for execution may be made either to that Court, although 
it had ceased to have jurisdiction to execute the decree, orto the 
Court which, if the suit wherein the decree was passed were. insti- 
tuted at the time of makmg the appusanagt to execute it, would have 
jurisdiction to try the suit.’ 

. As it was necessary to decide for purposes of that case to decide 
whether the Katra Court was a:competent Court to which the appli- 
cation for execution could properly be made, these observations 
could rank only. as obifêr, though, coming from such a high authority, 
they are entitled to the greatest respect, It is pertinent, however, to 
point out that Field, J., who sat, with the learned Chief Justice did 
not endorse that view of the law, and, on the other hand, expressly 
held in course of his judgment that the Court at Manbazar did not 
cease to have jurisdiction to execute the decree within the meaning 
of section 649 (now section 37) of the Code of Civil’ Proceduré by 
.reason of the alteration of the local limits of its jurisdiction. | ; 

Speaking for ourselves, we find it somewhat difficult to accept 
:the interpretation which’ Garth C. J. put upon section 649 of the 
Code of Civil Procedure. It seems to us that the word ‘includes’ 
as used. in, the section, though . it extends the meaning of the 
expression ‘Court which passed -the decree’ in one sense, does in 
another sense restrict it, and that the effect. of the word is to 
exclude, under the circumstances, specified, i in clause (a) .and 
clause (b) of the section, the original Court and Substitute 
for it, another Coury which for purposes of the section is tọ 
be regarded as the only Court, which passed the degree. - 

, Thus when, a. decree, is: .passed.in exercise of appellate juris- 
diction as contemplated by :clause.(a) of section.37, it cannot be 
said that the word ‘include’ would not exclude the appellate Court 
which passed the decree and that „boih ‘the’ original , and the 
appellate Courts are proper Courts for execution, to either of 
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Which an application for executian *of the decree cóuld be made. 


f Similarly, to bring a case witbin the purview of clause (b) of the 


section, it is essential -thaf the Court Which originally passed the 
decree has ‘ceased: to. exist or to: have Jurisdiction to * execute it, 
afd then only can the other Court, which would be entitled to 
try the suit if it was then ‘instituted, be regarded as the Court 
which passed the decree. The other Court is substituted for 
and not ‘added to the original Court. If the original. Court has 
ceased to exist, no “quéstion arises of applying to it for purposes 
of execution. If it still exists, but has ceased to have jurisdiction 
to execute the decreè, it is .a contradiction in terms: to say that 
it still remains a competent Court for purposes of execution. We 
cannot imagine how an application-for-execution could be made to 
the original Court, if it had sense to have ‘jurisdiction to execute 
the decree. ` ts : | 

A distinction indeed has been drawn in some cases" between 
executing a decree and entértaining an application" for its execution 
[vide Sreenath Chakravarti v. Iriyanath Bandapadhyay (1) ], 
and it has been said that even if the original Court cannot execute 
the decree in- the sense that,it cannot do it effectively-by selling 
a property which:is beyond its terrjtorial jurisdiction, it “can 
certainly entertain the application itself and then transmit the 


decree for execution to another Court. 


In our opinion, the gxpression 'jurisdiction to execute it" as 
used in section 37 (b) of the Code of Civil! Procedure does mean 
antl include the competency of the Court to entertain an applica- 
tion for.execution- of the decree. Even if in- the cirumstances 
-of a particular ¢fsé a Court cannot effectively execute the decree, 
that would not mean ‘that it^has ceased to have jurisdiction . to 
execute it, It still remains: the competent Court for purposes 
-of execution though the decree-holder might have to apply for 
transmissión of the decree to another Court for the purpose of 
-obtaining the relief which he wants. This was the view taken by 
Field J. in Lutchinam Pandeh v. Matan: Mohun kah A and in that view 
-we respectfully agreg. | 
» But even assuming that the view taken eby Garth C. J. is the 
proper view to take, it is. well-settled by, decisions: of this Court, 
including that of Jahar v. Kamini Deb (3), upon which Mr. Roy 
-himself relies, that a case like this, where there was a mere redis- 

(1) (1931) 52 C. L. J. 569. x 

- (2) (880) LL. Re 6 Calc. 513. , 

(3) (1909) I. L. R, 28 Calc. 238, 


` 
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tribution of Civil business by*tbe. District Judge under section 
13 (2) of Act XII of 1887, does noi gome within the pune of 
the rule enunciated by the learned Chief Justice. $ 

Unde? section 13 (1) of the- Bengal, Agra and Assam Civil 
Courts Act, it is the local, Government which can by notificatiom in 
the official gazette fix and alter the local limits of the jurisdiction 
ofany civil Court under the Act. The local limits thus fixed 
by the local Government determine the jurisdiction of the Courts. 
Clause (2) of section 13 then provides that if the same local juris- 
diction is assigned to two or more Subordinate Judges or to two 
or more Munsifs, the District Judge may assign to each of them 
such civil business cognisable by the Subordinate Judge or Munsif 
as the case may be as, subject to any general or special orders of 
the High Court s he thinks fit. 

An order under section 13 (2) of the Civil Courts Act does not 
effect a transfer of jurisdiction. It merely distributes asa matter 
of convenience and with referénce to certain local areas, the civil 
business amongst two or more courts each of which has juris- 
diction over the whole area. In such cases neither of the courts 
. would lose the jurisdiction which it acquired under section 13 (1) 
of the Aet. ` 

This was the view taken by Sir Francis Maclean C. J. and 
Banerjee, J in Kalipada Mukherji v. Dinanath Q): “which was fol- 
lowed by another Division Bench in Jajar v. Kamini Debi (2). The 
same view was accepted by the Patna High Court in Raja Jagar- 
nath Prosad Singh v. Sheonandan Sakay (3). * 

In the present case it is not disputed that the redistribution 
of localareas was made by the District Jud%g of Mymensingh 
„under section 13 (2) of the Civil Courts Act. This was only an 
arrangement for distribution of Civil business, in that particular 
subdivision. It cannot and has not. disturbed or in any way 
. curtailed the jurisdiction of the First Munsif of Kishoreganj over 
the entire area as determined by the local Government under section 
13 (1) of the Civil Courts Act. . 

It may be contended that the Court of the Second Munsif, also 
having jurisdiction ever the same local area could entertain an appli 
cation for execution of the deoree. The answer i$ given by Banerjee 
J in Kalipada Mukherji v. Dinanath (1). The competency of 
the Second Munsif was not affected by the order under seçtion 
13 (2) of the Civil Courts Act, but it was affected by section 38 


- (1) (1897) I. L. R. 25 Calc. 315. , " - 
(2) (1900) I. L. R. 28 Calc. 258. (3 (1923) 6 P: L. J. 304. 
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of the Code of Civil Procedure, „which lays down "that a degree 
could be executed only by thg Court which passed .it or the Court 
to which it was sent for execution. : - '* 4 

It is not necessary to say anything further sh reference to 
theecase of Jakar v. Kamini Debi (r). which was relied on'by Mr. 
Roy. That case followed’ the opinion of Garth C. J. in “Zutchman 
Pandeh v. Madan Mohun (2), but'expressly laid down that ‘section 
649 (now section 37). of the Code of Civil Procedure would -nòt 
apply when there was’ no transfer of, jurisdiction under section 
13 (1) of the Civil Courts Act, but only a redistribution: of: business 
under clause (2), section r3 of the Act. This decision; therefore, 
far from supporting the contention of Mr. Koy is decidedly ‘against 
him. ~ ' 

Our conclusion, therefore, is idt the Munsife First Court of 
Kishoreganj.did not cease to have jurisdiction to execute the 
decree by reason of the order of the District Judge under section 
13 (2) of the Civil Courts Act, and the Court of the Second Munsif 
could not consequently be regarded as the Court which passed the 
decree within the meaning of that section. < 
'  Theother point:that requires consideration is as to whether 
the decree-holder can invoke the provisions of section. mso ofthe 
‘Code of: Civil’ Procedure in his favour. Here also we’ think that 
-our answer ` must be in the negative. ` ‘It was held by Chatterjee 
cand Chotzner JJ. in Munshi Ma. Kazim Alive Munshi Niamuddin 
-(3), which was followed later on in Jitendra Nath Pal v. Birendra 
Kishore Roy (4), that. an-assignment of business under. section 
13.(2) of the Bengal Agra ‘and Assam Civil Courts Actis not 
‘a transfer of busfness within the meaning of section Iso of the 
‘Code of. Civil Procedure. In our opinion this view is right. 
-The effect of the order made by the District Judge in this case 
under section 13 (2) of the Civil Courts Act would be nothing 
-else than that all business ‘arising from a particular area’ subse- 
-quent to the order of the District Judge would have'to be done 
by the Second Munsif and not by the First Munsif. There is - 
nothing to’show that, the decree passed “by the First Munsif rong 
„the execütion thereof was. transferred to. thee Second Munsif. It 
is not also a-case Where on the removal of a „particular Court all the 
pending case were „transferred to another Court. 


0) (roba I. L. R. 28 Cale, 238. 
“* (2) (1880) I, L. R. 6 Calc, 513. 
(3) (1922) 26 C. W. N. 216. 

(4) (1938),42 C. W. N. 167. 
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[n the circumstances we thirik ethat the decree-holder cannot 


have the advantage of the section 150e of the Code of Civil Pro- ' 


cedure, and it cannot be* said that thé Court of the Second 
, Munsif was competent to entertain the application for execution 
which was presented to it ip December 1935. d 

The result, therefore, is that we affirm the decision of the lower 
appellate Court and dismiss the appeal. There will be no order as 
to costs in this appeal. 4 


Biswas, J. :—I agree.  - i i . 


ALK bec Appeal dismissed. 


Before Mr. Justice B. K. Mukherjea and Mr. 
Justice A. L. Blank. 


SANKARI DEBI AND OTHERS 


9. . 
CO-OPERATIVE URBAN BANK OF SERAJGANJ 
AND OTHERS.* e 


Provincial Insolvency Act (V of 1920), section 4 proceeding under—Procedure 
to be followed by Court—Receiver, if alone entitled to conduct such proceed- 
ings under directions of Court. 


The procedure to be followed in cases where the Receiyer declines to start 
proceedings under section 4 of the Provincial Insolvency Act, is for the creditor 
toapply to the Court to direct the Receiver to institute proceedings under 
section 4 of the Provincial Insolvency Act and the Court can pass a conditional 

order making it a condition precedent that the creditor* soapplying should put 
the Receiver in sunds and properly indemnify him against the costs of 
thg action. . 


A proceeding under Section 4 of the Provincial Insolvency Act can be 


conducted by the Receiver alone and fot by a creditor : e. . 


Ram Sundar Ran v, Ram Charit (1) and other cases referred to, 


Appeal under the Provincial Insolvency Act, 


* Appeal from Original Decree No. 27 of 1941 against the order of S. K, 
Chatterjee, Esq., District Judge of Pabna? dated the zot November, 1940. 
(1) (1924) I. L. R. 51 Calc. 663, 
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The material facts will appear * from the judgment. . 
Messrs. Krishna Kamal Moitra and Amaresh Chandra Roy for 
the Appellants. . - 


o Messrs. Chandra ‘Sekhar Sen, Jyotish Chandra Pal Surajit 
Chandra Lahiri and Benode Lal Ghose Yor the Respondents. 


The judgments of the Court were as follows : 


Mukherjea, J. :—This appeal is directed against a judgment of 
the District Jgdge of Pabna passed on 26th November, 1940, ina 
proceeding under section 4 of the Provincial Irsolvercy Act. The 
materialfacts lie within a short compass and may be stated as 
follows :— One Annada Gobinda Chakravarty, a. medical practitioner 
at Serajganj in the District of Pabna was adjudicated an insolvent 
on his own application by the District Judg@ of Pabna on 7th 
January, 1939 ; and the respondent No. 6 was appointed a Receiver 
on the same day. On 6th October, 1939, the Co-operative Urban 
Bank of Serajganj, who is respondent No. 1 in this appeal, and: was 
the principal creditor of the insolvent, filed an application before 
the Receiver, stating inzer alia that a house property within ‘the 
Serajganj Municipality. was ewned and possessed by the insolvent, 
though the deed of purchase stood ip the name of his first wife 
Labanya Probha Debi. The Receiver was asked to take steps with 
regard to that property under section 4 of the Provincial Insolvency 
Act. The Receiver afteg making enquiries submitted a report on 
16th February, 1940, in which.he said, that on the evidence adduced 
on both sides he was satisfied that the property really belonged 
to the predeceased wife of the insolvent and not to the insolvent 
himself; and he declined to start proceedings under section 4 of 
the Provincial Insolvency Act. 

The matter then came up before the Insolvency Court, and it 
appears from the order-sheet, that on 6th March, 1940, the District 
Judge made an order directing that a case might be started under 
section 4 of the Provincial Insolvency Act. and notices served. on 
all interested parties? The present appellants who arethe three 
daughters of the insolvent by his first wife and succeeded to he 
»property of their mother after her death appeered as opposite parties 
in the proceeding, while the respendent bank figured as the peti- 
tioner. The Insolvency Court on taking evidence came to the 
conclusion, that the property in dispute really belonged to the 
insolvent and not to his’ wife. It is against this decision that the 
present appeal has been preferred.- 

Mr. Krishna Kamal Maitra, who appears on behalf of the 
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appellant, has contended at the outgef, that the proceedings before 


the Court below were wholly without jurisdiction, in as much as - 


it was not the Receiver bute creditor of the insolyent who made 
the application under sectfon 4 of the Provincial Insolyency Act: 
It is urged that the only person competent to start a proceeding 
under section 4 of the Provincial Insolvency Act is the Receiver, 
and as the Receiver declined to take any action in the present case, 
the Court had no jurisdiction to decide the question of title at the 
instance of a creditor. E 

This point, it seems, was raised. specifically in the written 
objection of the appellant, though the learned Judge has not 
dealt with it in his judgment. The Provincial Insolvency Act of 
1907 had no provision corresponding to section 4 of tbe present Act, 
and there was conflict of authorities as to whether the Insolvency 
Court had any power to decide questions of title between the 
Receiver and a stranger to the insolvency, or whether such 
questions could only be decided by a suit filed in the 
ordinary tribunal To avoid this conflict, section 4 was 
introduced in the Act of 1920, and the Insolvency Court has now 
„adequate powers under this section to decide all questions of 
title or priority, both on facts as well as on law, and such deci- 
sion is final and conclusive, between the debtor or debtors’ 
estate on: the one hand and the claimant against him on the 
_, Other. The section itself does not lay down as to who is to initiate 


. a proceeding under it; all that it says is that the Court will 


exercise its powers subject to the provisions of the Act. . 
Ifa question of title arises between the insolvent's estate on 
the one hand, anda stranger to the insolvency Qn the other, it 
goes without saying that the debtor's estate can be effectually 
represented by the Receiver and by no one else. Under section 
.28 (2) of the Provincial Insolvency Act, the whole of the property 


_of the insolvent vests in the Receiver; and if-a claim is to be 


laid to a particular property on the ground that it forms a part 
of the insolvent’s estate, it is the Receiyer and the Receiver 
2lone, who is entitled to put forward that.claim. Such powers 
fo institute suits ip respect to the insolvent's property are 
expressly conferred on the Receiver by seclign 59 (d) of the 
-Provincial Insolvency "Act. It was held expressly By a Division 


. Bench of the Court, in Ram Sundar Ram vi Ram Charit (1) 


that a proceeding under section 4 of the Insolvency Act can be 
conducted by the Receiver alone, and not by acreditor, and the 
(1) (1924) I. L. R. 51 Cal. 663. * $ 
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view was e of by Risyas and RoxburghJJ in Æ M. A. 
- 30 of 1939 decided on zpth December, 1940. In our opinion 
these decisions arc qufte correct. M has been argued by Mr. 
Chandra Sekhar Sen, who appears fot the respondént that in 
this case the records would show that the creditor. was authorised 
by the Court. to conduct the proceeding under section 4 and ak. 
any rate the Insolvency Court is entitled to start an enquiry sxo, 
motu under that section. . 

From the order sheet of this case it appears to us, that after 
the. Receiver declined to move in the matter, the application of 
the creditor and the report of the Receiver were placed before 
the Court and the Court on 6th: March, 1940, ordered a miscella- 
nedus case to be started under section 4 of the Provincial Insol- 
vency Act on giving notice to -all interested pereons. Apparently 
the action was taken on the application of the creditor, and inspite 
of the adverse report of the Receiver. The records do not show 
that the creditor sought for permission of the Court to proceed 
in the matter, as the Receiver was not willing to act, or thatany 
permission was given by the Court in this respect. Hence it is 
not necessary for us to consider whether it is a matter which at 
all comes within section 28 (ii), Provincial Insolvency Agt, and the 
creditor can take legal proceedings. with .the leave of the Court. 
It cannot also be suggested that the Court itself could initiate a 
proceeding under section 4 of the Provincial Insolvency Act and _ 
decide a question of title without being moved by any body to 
doe so. It is true that under section 28 (ii) of the Provincial 
Insolvency Act, the property of the insolvent vests in the Court 
or in the Receiver. But as was pointed by the Judicial Committee 
in Kalachand v. ` Jagannath Marwari (1) with reference to section 
16 (4) of the old Act the alternative in the section applicable to 
vesting in the Court was no doubt, inserted to provide for the 
case of a.Receiver not being appointed at the .same time as the 
adjudication of insolvency was made and to.foreclose an argu- 
ment that vesting “yas suspended until the actual. appointment 
of a redeiver. ......... NIC TUA The Court only acts through a 
Receiver. - The procedure to be followed jn such cases is fot 


. the creditor to apply | to the Coyrt to direct the Receiver to 


institute proceedings under section 4 Provincial ‘Insolvency, Act, 
and the Court can pass a conditional order makfng it a condition 
precedent, that the creditor so applying should put the Receiver 
in funds and properly indemnify him against the costs. of the 

(1) (1927) 3: C. WPN. 741. 


VOL. 75. . 


M 
HIGH COURT. * 


action. We hold that the procédyre that has been followed in 


this case is not one in conformity with law, and consequently - 


the order made in this case should be” set aside. We express 
no opinion’ on the merit of this case, and our order will not 
stand in the way of the Receiver's taking any further action 
the matter if he is so advised. The appeal is accordingly allowed 
and the judgment of the District Judge set aside. ‘There will be no 
order as to costs. 


Blank, J. :— 


P. R. 


I agree. ] : e 
Appeal allowed. 


Before Mr. Justice B. K. Mukherjea and Mr. guste 
A. L. Blank. 


ATUL CHANDRA CHAKRAVARTI AND OTHERS 


e. 
| V. 


UPENDRA NARAYAN MUKHOPADHYAYA.* 
e. 
Bengal Tenancy Act (amended) (Act XVIII of 1940), section 168A, interpreta: 
tion of}—“Term of tenancy” if limited to particular teriod. 


The words “before an application is made for execution ot sucha decree” 
as used in the proviso to section 168A of the Bengal Ténancy Act refer .to 
the first and initial application for execution and not to the subsequent pro- 
ceeding which is started by the landlord after the defaulting tenure is purchased 
by him in execution of the same decree, 


The words “term of the tenancy" in section 168A of the Bengal Tenancy 
Act is not limited to a tenancy for a particular pericd only. 


Clause (a) of Sub-section (1) of section 168A of the* Bengal Tenancy Act ia- 
cludes a case where the landlord having put up to sale the defaulting tenure 
bgfore the section is introduced proceeds against other*properties of the judg- 
ment-debtor which are ettached but not sold when the section comes into 
force, and the expression "'shall not be executed" Occuringein clause (a) would 
impose limitations upon all. proceedings in execution commenced or continued 
after the new section*comes into force. 


*Appeal from Original Order No. 68 of 1941, against the order of Rajani 
‘Kanta Chaudhuri, Subordinate Judge, Second Court, Midnapore dated the 7th 
. March; 1941, 
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- Sub-sectjon (2) of section 168A of the Bengal Tenancy Act is applicable to 


. pending execution proceedings. 


. Appeal by the Judg ment “debtors. ¢ 
"The material facts will appear from the judgment. 


* Messrs. Amarendra Nath Bose, dé od Roy, and Bireswar 
Chatterji for the Appellant. 


Messrs. Hiralal Chakravarti and Hemanta Kumar Bose for the 
Respondent. i 


The judgnfent of the Court ‘was as follows : 


This is an appeal on behalf of the judgment-debtors and “it 
is directed against an order made by the Subordinate Judge, 2nd 
Court, Midnapore dated the 7th of March, 1941, rejecting an 
application of the appellants under section 168A clause 2. of the 
Bengal Tenancy Act. The material facts are not disputed and 
may be shortly stated as follows :—The respondent decree-holder 
obtained a rent decree against the appellants for a sum of 
Rs. 12,626 and odd annas on January 4, 1932. It.was put into 
execution in Executión Case No. 5 of 1632 and the tenure in, 
arrears was put up to sale and purchased by the decree-holder 
on August 23, 1932. The sale of the’ tenure wiped off only 
a portion of the decietal amount and the decree-holder had to 
take out successive execution after that for realisation of the 
balance. ` In Execution Case No. 16 of 1937 'several other immo- 
veable properties belonging io the judgment-debtors were attached 
amd sold and as that even did not satisfy the entire decree. the 
present application for execution was started on November 17, 
1939. In course of the present execution proceedings the'resi- 
dential house of the judgment-debtors was attached but before 
‘the sale took place the new section 161A of the Bengal Tenancy 


_ Act came into force and the judgment-debtors made an applica- 


tion unde» sub-section 2 of that section for release of the pro- 
perty attached on payment of costs. This application was rejected 


“by the trial Court om the ground that the present case came under 


the proviso to sectign 168A (1) (a) of the Bengal Tenancy Act and 
„was consequently exempted from the operajion of the main pro- 
vision. It is thg propriety of this decision that has been challenged 


_on behalf ôf the appellants in this appeal. 


The view taken by the Court below was that-as soon as the 
landlord purchased. the defaulting tenure on August 23, 1932 
the tenure itself ceased to exist being merged in the superior 
jnterest of the landlord, and as the tenancy expired .before the 


T 4 » <=. H X. 5 
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présent execution proceedings wefe commenced, by some means, 


other than surrender by the tenant, the, proviso to section 168A" 


(1) (a) was attracted. Mz. Bose who appears in support of the 
appealhas contended before us thatthe proviso has no applica- 
tion except where the tenancy is for a definite period and comes 
to an end by efflux of time. We do not think that we can accept 
this.contention as sound. The words “term of the tenancy” 
as used in the proviso are no .doubt not very happy but in Gur 
opinion.they mean the same thing as “tenure or éolding" which 
occur just before them, and there is no justification for interpreting 
the words in a restricted sense and limiting them to a tenancy 
for a particular. period only. The proviso contemplates the 
_extinction of the tenancy by some method which the law consi- 
ders valid and the fact that “surrender” is excluded, definitely 
shows that efflux of the period is not the only mode of extinction 
which the legislature contemplates. What the legislature con- 
templates is that the tenancy must terminate or cease to exist, 
_and it is not enough that it has merely changed hands and passed 
.on to some person other than the judgment-debtor, In this view 
.-We have no doubt that ‘merger’ may be one of the methods by 
which a "tenancy can expire within the meaning of the proviso 
to section 168A (1) (a) Bengal Tenancy Act. But though we 
..do not agree with Mr, Bose on this point we think that for another 
reason the present case ‘does not come within the exception 
embodied in the proviso to clause (a) of the sub-section. In, our 
. opinion the proviso contemplates a case where the defaulting 
' tenure did not exist at the initial stage where the decree was first 
sought to be executed. It does not apply wheré the tenure was 
sold in execution of the very decree, for the balance due under 
which the subsequent execution case was startet. At is conceded 
by Mr. Chakravarty that if the tenure had been purchased bya 
Stranger in the execution case of 1932 the landlord would have 
been incapable of proceeding against any ther property of the 
,judgment-debtor inasmuch as the defaulting tenure could not in 
| hat event be deemed to have ceased të exist. It would be 
| extremely unfair and anomalous if the ndora, if he himself 
purchased the defaulting tenure in the first execution proceeding, 
could be allowed to’ proceed subsequently against other proper- 
ties of the judgment-debtors although he. would havé no such 
right if the purchaser was some other person. In our opinion 
the words “before an applicatiom is made for execution of such 
-a decree" as used in the proviso refer to the first or initial appli- 
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cation for execution and not 'to* the subsequent proceeding which 


“is started by the landlord afitr the defaulting tenure is purchased 


by him in execution of the same decree, . Mr. Chakrawarti argues 
that this would be a perfectly sound proposition if the tenure 
itself was sold after the new section 168 A came into force but 
ifitis extended to a case where the tenure was.sold under the 
old law it would amount to giving , retrospective operation to the 
section. It is true that the rights of the litigants are to be governed 
by the law as % existed at the date when the suit or proceeding 
was commenced unless the legislature alters the rights of parties 
in express terms. The language of sub-section 2 of section 168 A 
is however perfectly clear and goes to show that pending pro- 
ceedings are not outside the scope of the section. If the sale 
of any property other than the defaulting tenure was completed 
before the section came into force the sale would certainly stand 
but if the property was attached and not sold, the judgment- 
debtor is given the right to apply for release of the property on 
payment of costs. The words of the sub-section are wide enough 
to include a case where the landlord having put up to sale the 
defaulting tenure before the stction is introduced proceeds against 
other properties of the judgment-debtot which are attached but 
not sold when the section comes into force. Such cases would, 
in our. opinion, be governed by .sub-section t clause (a) and the 
expression "shall not be egecuted” occurring in that clause would 
impose limitations upon all proceedings in execution commenced 
or continued after the new.section comes into force. 


When the landlord is himself the purchaser there is not much 
difference as to whether: the defaulting tenure was sold under the 
old Act or new. Even i in a case of sale after the new Act the 
provision of ‘clause (b) of sub-section (1) would mean no teal 
benefit to the landlord and he would havé to take the tenancy in 
full satisfaction of his dues though the sale proceeds fellfar short 
of the -decretal amount. A case of hardship may indeed arise 
when the* purchaser,is a stranger. In such a case the landlor 
would lose the benefit of clause (b) of sub-section (1) and at the 
same time would, be incapable of eproceeding against other pro- 
perties of the judgment- debtor. This may however be a matter 
for the legislature to consider. We on our part will not be 
justified on this ground alone in departing from the plain and 
literal interpretation d the words used in the section. 


The result is that we hold that the properties of the judgment: 
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debtors which are under aitachment should be released under sec- - 


tion 168 A (2) ot the Bengal Tenancy Act? : 

The appeal is accotdingly allowed and the order of the 
lower Court is set aside. We make no order as to costs in this 
appeal. e 


`P. R. Appeal allowed. 


Before Sir Harold Derbyshire, Knight, Chief. Justice and 
Mr. Justice Gentie. 


` SHEIKH ABDUL RAHIM 
v. 
MOHAMED DIN AND ANOTHER.* 


] . 

C ivil Procedure Cod e (Act V of à 908), section 44 A—Decree obtained in High 
Court in Loudon—Application for execution to Alipore Court—Defendant 
respondents did not appear in Courts in London though had notice of 

. action —Whether judgment was given on merits of the case. 


* The decree-holder appellant sought to execute in the Alipore Court a decree 
which he had obtained against respondents in the High Court in London. 
The suit in England .was tried and decreed by a special referee in Courts in 
London in which the defendants did not ‘appear thovgh they had notice of 
action. The objection of the judgment-debtors before thee Alipore Court was 
that the judgment given in England was not given upon the merits of the 
case because the defendants were not present when the matter was heard and 
adjudicated upon and that the matter was decreed without evidence being given 
by plaintiff, 


e 

Held, that the presumption that Official Acts have been regularly performed 
applies in this case and since the defendants gave nô evidence to rebut the 
presumption the contention of the judgment-debtors must fail.e The con- 
typversy raised was subject of direct adjudication by Cofirt and the defendants 
failed to prove as it was she burden on them, that the decree obtained was 
not-given on the merits of the case ureler section 13 (b) of he cil Procedure 
Code. : d 


Keymer v. P. Visvanatham Reddi (1) referred to, 


*Appeal from Original Order No, 124 of 1940, against the order of M. H. 
B: Lethbridge, Esq. District Judge of 24 Parganas dated the 29th March, 1940, 
in Misc. Judicial Case No. 175 of 1939. 


(1) (1916) L. R, 441. A. 6; 23 C. L 233. * 
» e 
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. 
Appeal by the decree-holder. 
Application for execufion of decree.* — ' 
l , The material facts will appear from the judgment. 


* Dr. S. C. Basak and Mr. Bijan Behari Das Gupta for ithe 
Appellant. 


Messrs. Gofendra Nath Das and Abul Quasem IL for ihe 
Respondents. 


e 
The judgments of the Court were as follows : 


Derbyshire, C. J. :— This is an appeal against an order of 
the District Judge of 24 Parganas in certain execution procee- 
dings under section 47 of the Code of Civil Procedure. The 
appellant is Sheikh Abdur Rahim, the decret.holder, and the 
respondents are the judgment-debtors Mahammed Din and Hazi 
Monowar Din. 


In the proceedings in question the decree-holder sought to 
execute in the Alipore Court a decree which he had obtained 
against the defendants and others in the High Court in Londón. 
The plaintiff decree-holder*acted as agent in London for the 
defendants and others who were tmding in co- partnership" in 


Calcutta. The plaintiff claimed that he was entitled to recover 


certain sum of money by way of commission from the defendants 


and their partners. On*February 3, 1937, the plaintiff issued a 


wait „against the defendants claiming a sum of $. 1313-13-11 as 
commission. Apparently the writ was served out of the jurisdic- 
tion ofthe Supreme Court in England and the defendants duly 
appeared to the writ on July 27, 1937. Each party was | repre- 
sented by a solicitor. The writ itself was specially endorsed under 
Order 3, rule 6 of the Rules of Supreme Court. . 
Theres were negotiations between the parties with “the result 
that the proceedings were dragged out, but eventually the matter 
was ordered to be tried by a special Referee in the Courts in 


“London? No pleadings were delivered in the action other than the 
‘statement of claim endorsed i in the writ. " = 


On February 17, 1939, the matter came before Mr. T. Eastham, 
one of the Official Referees, and he dealt with i and gave a ‘cer- . 
tificate in these words : 

IT. Eastham, K. C. having tried this Action pursuant to an 
order of Master Simner ‘dated this 16th day of February, 1938, 


` whereby the said Action“ was brdered to be tried by an Official 


Referee and on hearing the Counsel. for the plaintiff and: the 
7 . 


VoL. 75.]. ' ^ "HIGH COURT. A . 273 


l ; Civit. 
defendants not? appearing do hereby order that judgment be — 
entered for the plaintiff on the claim fog the sum of £. 1313-13-11. . 1942, 


(one thousand three hundred and thirfeen pounds and thirteen Sheikh Abdul Rahim 
shillings ahd eleven perce) with interest at four per cent per is 
annum from the 3rd day of February 1937 to the date of. this 
judgment—(t7th day o February r939)—with costs to be 
taxed". 

Pursuant to that certificate and order the formal judgment, 
which in India would be described as a decree, QUAS drawn up 
which recited : i e 

“The action having by an order dated sixteenth day of February 
1938 been referred for trial to His Honour T. Eastham K. C. 
one of the, Official Referees of the Supreme Court, and the said 
Official Referee having tried the said action, and having by his 
certificate dated seventeenth’ day of February 1939 directed that 
judgment be entered for the plaintiff on the claim for the sum 
' of £. 1313-13-H (one thousand three hundred and thirteen pounds ° 

thirteen shillings and eleven pence) with interest at four per cent 
per annum from the 3rd day of February 1937 to the day of this 
judgment (17th day of February 1939) with costs to be taxed. It 
` is this day adjudged that the plaintiff recovers £. 1523-17 8d. and 
costs to be taxed. The above costs -have been taxed and allowed 
at £. 79-17:9 as appears by the Taxing Officer's certificate dated the 
twentieth day of April 1939.” A ` ' 

As is customary it is signed by the solicitor for" the plaintiff, 
There is a certificate attached to:that as follows : o? 

“I certify that the above copy judgment is a true -copy of a 
judgment obtained in the High Court in England „and this copy is 
issued in accordance with section ro of the Foreign Judgments 
(Reciprocal Enforcement) Act, 1933. 


Mohamed Din. 





Derbyshire, C. F. 


F. Arnold Baker, 

M . ' A Master of the Suprême Court of 
N ; _ Judicature in England, 

| : . Dated the 24nd day of May, 1939. 
e The plaintiff decree-holder has proceeded ie the Court at Alipore 
under section 44A o$ the Code of Civil Prócedure which came into 
‘operation in 1938. That sectidn Provides: , e | 

(1) Where g certified copy of a decree of any of the superior 

Courts of the: United Kingdom or any reciprocating territory 
has been filed in a District Court, the decree may be executed 
in British India as if it had; been passed by the District 

Court — (7 ME: i oS 
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(2) Together with the certified copy of the decree shall - be 


- filed a certificate from such, superior Court stating the extent, if 


any, to which the decrée has been « satisfied or adjusted and 
such certificate shall, for the purposes of proceedhgs under 
this section, be conclusive proof of the extent of such satisfaction 
or adjustment. a 

(3) The provisions of section 47 shall as from the filing of 
the certified copy of the decree apply to the proceedings of a - 
District Court, executing a decree under this section, and the 
District Court shall refuse -execution of any such decree, 
if it is shown to the satisfaction of the Court that the decree 
falls within ayy of the exceptions specified in clauses (a) to (f) of 
section 13.” 

Section 13 of the Code of Civil Procedure Provades : 

“A foreign judgment shall be conclusive as to any matter 
thereby directly adjudicated upon between the same parties or 


„between parties under whom they or any of them <laim litigating 


under the same title except (b) where it has not been given on the 
merits Of the Case.” ` 

The defendants judgment-debtors say that the judgment given. 
in England was not given upon the merits of the case im that the 
defendants were not present in Court when the matter was heard 
and adjudicated upon. They also allege that the matter was 
adjudicated upon without, evidence being given by the plaintiff. 
It must be remembered ‘that when an action is referred to an 
Offtcial Referee of the Supreme Court in London for disposal 
under section 89 of the Judicature Act of 1925, the Official Referee 
has, as far as thé conduct of the case and the adjudication.are 
concerned, the same powers as a Judge of the High Court. 

Now, it is clear in this case that the defendants ‘were not 
present at the hearing ; the Official Referee’s certificate makes 
that clear. “It is not apparent from ‘any of the Official docu- 
ments in the case that evidence was taken. As far as the absence 
of the defendants is concerned that is clearly a matter for which 
they are to blame. Jhey hada firm of solicitors on the record 
in London, Messrs. T. L. Wilson & Co., who ag the correspondence 
shows were condycting the matter.on their behalf, and it is clear 


- that the soli@itors for the defendants knew that the matter would 


come before the Official Referee because they said in their letter of 
January 5, 1939, to the plaintiff's solicitor : 
“We are in receipt of your letter of the 4th, January and, as 


: requested, confirm that unless 'we.receive further instructions 
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from our professional clients in India before the date of trial, we 
shall not appear at the hearing". * e. i 

There is a letter dated February 7, 1939, from Mr. Kirk, 
plaintiff's solicitor to Messrs. Wilson & Co, 4 defendants’ solicitors, 
which states : 

“Referring to your leter of the 25th January last, my clieht 
does not agree that the statements in your letter are correct 
and he has heard from India thata proper arrangement has been 
made. ' 

Under the circumstances the matter must preceed to trial 
and it will be heard in accordance with the notice of trial given 
in this case". 


The matter duly appeared before the Official Referee with the . 


result that has been seen. 
As regards tle suggestion that the judgment was irregular 
because no evidence was given, there is a presumption which is 


set out in section 114 of the Evidence Act that judicial acts have. 


been regularly performed. The presumption applies in this 
case. Itis forthe defendants to rebut it. . But they have given 
no evidence which would rebut. that presumption, and their 
contention that the judgment was invalid because no evidence was 
given must fail. e 
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There remains the further question of whether by reason of . 


the absence of the defendants at the trial the judgment in ques- 
tion has not been given on the merits gf the case. The learned 
Judge was of the opinion that the defendants being absent the 
judgment was not given on the merits of the case. If the mere 
absence of the defendant could prevent a judgment given: in his 
absence from being one on the merits of the Case, there would 
be every incentive for the defendant to be absent when the matter 
came on for disposal, and in such an event he ould always say 
that the judgment was not on the merits of the case, even though 
the absence was due to his own fault. I cannot think that that 
is the position. The test as laid down by the, Judicial Committee 
isto be found in the case of Keymer v. P. Fisvanatham Redi (1 ). 
here in an action. in the King’s Bench Division of the High 
Court of Justice ineEngland to recover a liquidated amount, the 
defendant having failed, to contply with an ordem to answer, inter- 
-rogatories, his defence was struck- out and judgmenf'was entered 
for the. amount claimed i in accordance with the rules. The plain- 
tiff subsequently sued the defendant in the High Court at Madras 


(1) (1916) L. R. 441. A. 6 ; 25 C. Ly]. 233. 
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upon the judgment. It was held by the Privy Copncil that the 
judgment sued on was one which had not been given on «he 


" merits of the case within the meaning of section r3 (b) of the Code 


of Civil Procedure. Lord Buckmaster” giving the decision on the 
Board said at page 9 of the report : 


“The whole question in the present &ppeal is whether, in the 
circumstances narrated, judgment was given on May 5, 1913, 
between the parties on the merits of the case. Now if the merits 
of the case are examined, there would appear to be, first, a denial 
that there wase partnership between the defendant and the firm 
with whom the plaintiff had entered into the arrangement : 
secondly, a denial that the arrangement had been made; and 
thirdly, anda more general denial, that even if the arrangement 
had been made the circumstances upon which the plaintiff alleged 
that his right to the money arose had never transpired. No single 
one ofthose matters was ever considered or was ever the subject 
of adjudication atall. In point of fact what happened was that, 
because the defendant refused to answer the interrogatories which 
had been submitted to him, the merits of the case were never 
investigated and his defence was struck out. He was treated as 
though he had not defended,* and judgment was given , upon that 
footing. It appears to their Lordships* that no such decision as 
that can be regarded as a decison given on the merits of the case 
within the meaning of section r3, sub-section (b) It is quite 
plain that that sub-section must refer to some general class of 
case, and Sir Robert Finlay was asked to explain to what class 
ofcasein his view it did refer. In answer he pointed out to 
their Lordships that it would refer toa case where judgment had 
been given upon the question of the Statutes of Limitation, and 
he may be well founded in thatriew. But there must be other 
matters to whiche the sub-section refers, and in their Lordships’ 
view it refers to those cases where, for one reason or another, 
the controversy raised in the action has not, in fact, been the sub- 
ject of direct adjudioation by the Court". 

Now, in the présent case it is impossible to say that the 
controversy raised has not in fact been the subject of direot 
adjudication by the Court. The plaintiff *claimed commission, 
he set out the eommission that hé was entitled to in a statement 
of claim endorsed on the writ. The defendants at all material 
times knew that the plaintiff was claiming that commission and 
their agents knew that the Court would adjudicate upon that 
claim on February 47, 1939. Qn February 17, 1939, the defen- 
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dants for their,own purposes were not present at the hearing 
and«were not represented at the hearing. They were content 
tollet matters take their own course.” We have no notes as to 
what happened. The Court” dealt with the matter and, we must 
presume, dealt with the matter in a way. that the Court should 
deal with the matter. Butethe result of the Courts dealing with 
the ma tter was that the Court awarded that the plaintiff should 
recover a:sum of £1 313-13-11 with interest at four per cent from 
the defendants in respect. of the plaintiff’s claim against the 
defendants. ` . 

It seems tome to be clear that the controversy raised in the 
action was the subject of direct adjudication by the Court. If 
the defendants were absent through some inadvertence or accident 
- they could apply. within eight days to have that judgment set 
aside. They did notdo so. If they had any grounds for im- 
pugning the validity of that judgment they would have appealed 
to the Court of Appeal in England. They did not do so. In 
my opinion the defendants here have failed to show to the satis- 
faction of the Court, as was the burden.on them, that this decree 
falls within exception (b) of section 1 3, namely, that it has not been 
given on the merits of the case. Ne other matter arises for our 
determination. .. 

Iam of the opinion, for these reasons, that this appeal must 
be allowed and the matter remitted to the District Judge for him to 
deal with the application according to law in the light of what we 
have said. . ` 

The appellant is entitled to his costs—the hearing-fee being 
assessed at eight gold mohurs. 

. The cross-objection is not pressed and it is dismissed without 
costs. : . 

Gentle, J. :—I agree and desire to add few werds only. ; 
. „Tt is quite clear from the provisions of section 44A (3) of the 
Code of Civil Procedure that the burden is upon thé judgment 
debtors to establish that a decree obtained fsom a Court which 
is sought to be executed in a Court in this country was not one 
which was obtained or adjudicated upon its nferits. The wording 
of the subsection* is as follows: “A District Court shah 
refuse execution of any.such décree, if it is shown to the satis- 
faction of the Cogit that the decree falls within a any of the excep- 
tions specified in clauses (a) to (f) of section 13”. 


The only document, and indeed the only matter upon which 
reliance is placed by^the judgment debtors,, is the certificate of 
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the learned Official Referee in London, dated February 17th, 
1939, in which he certifies that “having tried the action on the 


' hearing counsel for the plainsiff and the» defendants not appearing, 


he orders judgment for the sum specified. I do not think that 
this certificate conclusively: shows that no evidence was ‘called “and 
thé learned Official Referee merely heard, Counsel. 


Firstly the document is not a judgment as it is understood in 
this country as was argued by the learned Advocate for the judg- 
ment debtozs. It is merely.a form of certificate recording that 
the suit had been tried and that there was no appearance. by the 
defendants and appearance only being on behalf of the plaintiff. 
Order 36 rule 31 of the. Rules. of the Supreme Court applied 
to the suit when tried before the Official Referee. This rule pro- 
vides: “If, when atrial is called on, the plaintiff appears, and . 
the defendant does not appear, the plaintiff may prove his 
claim, so far as the burden of proof. lies upon him.” 


My- Lord has pointed out that ‘there is a presumption that 
the judicial proceedings have been conducted: in accordance with 
the requirements. The defendants not having appeared it’ was 
then for the plaintiff formally to prove his case: in compliance with 
Order 36 rule 31. i ' 

There is no evidence whatever to*remove that presumption 
or indeed any evidence that testimony was not called when the trial 
took place before the Official Referee. i 

In my view there-is nothing in support of the contention which 
was put forward by the judgment debtors that the decree obtained 
in the Kings Bench' Division is no: one upon the merits, and it 
being the burden of the judgment-debtors to establish that it 
was not obtained upon the merits it ‘follows, so far as this 
aspect of the matter is oe that the judgment debtors 
fail. z ; : 

‘I have, nothing to add to the otier part 'of the case which 
my Lord has dealt with in his judgment, and I agree that this 
appeal should be ou ' 
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Before Mr. Justice R. C. Mitter and Mr. Justice 
I. A. Khundhar. 


NAWAB KHAJEH HABIBULLAH AND OTHERS 
e. D. 


ANANGA MOHAN ROY AND OTHERS." 


Si, construction of—Dominant intentions, one inconsistent with the other— 
Executor named in the will when can sue or be sued without obtaining 
probate, - 

A person died leaving a will. By the will the testator disinherited his only 

' son and then gave the whole of the estate to his wife at the first instance. 

There were expressions in the will each of which would ordinarily be sufficient 

to confer an-absoluteeestate on the wife. But the further provisions in the 

willwere that on. the death of the wife the grandson or grandsons of the 
testator would take all the properties and on the death of grandson or grand- 


sons to certain specified objects. 

Held, that the wife had only a life estate notwithstanding the expressions 
used in the will conferring on her an absolute estate. 

Nisar Ali Khan v. Mohammed Ali Khan (1) relied on. 

An executor who has not obtained probate can file a suit asa plaintiff but 
he must obtain probate before tHe decree or earlier if he iscalled to prove his 
représentative character at an earlier stage; but an executor who has not 
obtained probate can be effectively sued asa defendant only when he has inter- 
meddled with the estaté cf the testator. e 

- Mayappa Chetty v. Suprananan Chetty (2) : Muhauddin Mohidean v. Pitchey 
(3); Lal Behari v. Nagendra Nath (4); and Lakaya Dassy v. Uma Kanta (5) 
referred to. 


Appeal by the Plaintiff. . 

Suit for declaration of title and possession. 

The material facts will appear from the judgmeht. : 
Mr. Ramaprasad Mookerjee for the Appellants. . 


Messrs, Hemendra Kumar Das, 
Manindra Nath Ghose, Debabrata Mitter for *Surjya Kumar Aich 
for the Respondents. . 


e 
*Appeal from Original Decree No. 
Surendra Nath Sen, Esq., Subordinate Judge. rst Court, Tippemh, 


3rd January, 1938. ° 


(x) (1932) L. R. 59 I A. 268 ; 56 C. L. J. 36. 
(2) (1916) L. R. 43 I. A. 113. 

(3) (1894) A. C.437. (4) (1912) 22 CAL. J. 266. 
(5) (1900) 14 C. W. N. 256 at p. 258. 
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` The judgment of the Court, was delivered by 

Mitter, J. :—The subjegt matter of, the suit and the appeal i is 
eight annas share of 4 permanent yar-mukorari tenure called 
Taluk Biswanath Roy. The plaintiffs appellants are tle superior 
lamdlords of that tenure to which admittedly the Bengal Tenancy 
Act applies. Two persons, Abinash Chandra Roy Chowdhury 
and Kiranbala Chowdhurani were the tenure holders. Abinash 
executed a Will (Ex. 11-II-z) on the roth July, 1209, and died 
shortly thereafter. He had married twice. By his first wife, 
who predeceased him, he had a son named Abani. Ananga is the 
only son of Abani. His second wife who survived him .was 
Kumudini She was childless. By his Will Abinash disinherited 
his only son Abani, and made his second wife executrix. He 
gave the whole of his estate, moveable and immwveable- including 


‘his eight annas share in the tenure Taluk Biswanath-Roy to het 


in the first instance and made provisions for. the devolution of 
his whole estate after her death. His grandson, Ananga, was to 
take that estate, according to the terms’ of the Will, after Kumu- 
dini's death. “The most important controversy in the suit and the 
appeal is about the nature gf the estate conferred by the Will on 
Kumudini,—namely whether it was a, life-estate or ami absolute 
estate. The probate of the Will was granted to Kumudini on 
the 21st February, 1911. Kumudini administered the estate . and 
it is admitted by the pares that in 921i she “was in, possession 
of the eight annas share of the tenure, T aluk Biswanath Roy, 
in*her capacity as beneficial owner under the terms of her 
husband's Will. The other eight annas share of the tenure was 
then vested in, Kiranbala. That tenure fellinto arrears and the 
plaintiffs filed a suit to recover the .arrears .of ‘rent on the rst 
July, 1921. This suit which was numbered as Rent Suit No. 8 
of 1921 of the Court of the Subordinate Judge of Tipperah was 
instituted against Kumudini and Kiranbala; During the pendency 


of this rent suit Kumudini died on the roth, September,, 1921. 


On,the 16th September, 1921, she executed a Will by which. she 
appointed five persons as executors, namely her. step grandson 
Ananga, her brothers Lalit Mohan Ghosh, *Biraj Mohan Ghosh, 
Bhuban Mohan, Ghose and ‘ones Jitendya Mohan - “Bose. “The 
beneficial fnterest in all her properties Was given. to a * deity 
named Kumudeswar Mahadev. The probate of this Will was 
granted to Ananga only on the gth May, 1924, ° the ‘other -four 
executors having in the end renounced. - ‘On the application of 
the plaintiffs Abani and Ananga "were subs stituted in Lie place of 
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Kumudini in fhe rent suit on*the 22nd November, rg21. The Cm, 

, plaintiffs proceeded upon the footing that Ananga bacame the. . 1942, 
-tenure-holder of that tenure to the extent of eight annas On Nawab Khajeh 
Kuraudini’$ death on the basis of Abinash’s Will, but for greater Habibullah 


‘caution they brought Abani on the record also. At that time  Ananga Mohan Roy. 
they had no knowledge of, Kumudinis Will. The four other “RC. Mitter, y. 
executors of Kumudini’s Will however made an application in the : 
‘Rent Suit on the rath January, 1922. In that application -they 
-disclosed Kumudini’s Will and. made a: statement that they only 
‘were the executors under that ‘Will.- They claimed to be substi- e 
„tuted in the place of Kumudini.as her legal representatives, and: 
prayed. for such ;substitution. In the body of the application 
(Ix, A-IL:30) they stated that Abani and Ananga “were not 
necessary parties.* The plaintiffs’ pleader asked for and obtained 
time to consider his position in regard to that application. Ulti- 
mately that application was lost sight of and the Court granted 
,&, decree ‘for rent against the parties then on record, namely, . 
‘Ananga and Kiranbala on the 23rd - March, 1923. Abani was 
admittedly not a necessary parly. The tenure was sold in execu- 
;tion of this decree under the procedure of Chapter XIV of the 
-Bengal Tenancy Act and was purchased by the plaintiffs -on the 
“sth April,-1923.. After an` unsuccessful application by Abani 
and. Ananga to set aside that sale; the sale was confirmed: on -the 
21st July, 1924, and the sale ‘certificate, was’ issued to thé plain- 
tiffs on ‘the 27th September, r924. The decree in the rent suit 
and the sale in execution thereof was held before the . probate 
.of Kumudini’s Will had been granted. The probate of that Will 
was granted to Ananga on the gth May, 1924. “dhe question on 
which this appeal hinges is whether all the tenure holders of the 
'said.tenure were parties to the rentdecree and, in the’ execution 
'proceedings. Ifthat was so the entirè tenure has passed to the 
.plaintiffs by their purchase at the Court sale. If not, that rent 
‘decree would not have the effect of a rent decree in terms of the 
Bengal Tenancy Act but would have the effeet of a money decree, 
effective only against Kiranbala and the right, title and interest 
of that judgment debtor only would pass to them. If the Will 
,of Kumudini was operative to fass eight annas share of the tenure 
to the deity’ Kujnudeswar -Malíadeb, the .plaintiffs would then get 
by their purchase at the said auction sale only the eight annas 
. interest of Kiranbala. These positions are admitted by the 
. parties.and is also in accordance, with law. If, however, by the ; 
Will of Abinash a life-estate only had been conferred on Kumu- . 
LJ 
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dini she would have then noepower to give the tenure to, the 


' said idol and her executors would not ke necessary parties to that. 


rentsuit on her death. "On her deafh the same would vest in 
Ananga by the terms of Abinash’s Will and no matter whether 
Ahanga had alife-estate or an absolute estate therein he would 
represent after Kumudini’s death the eight annas share of the 
tenure which belonged to Abinash. The decree passed in the 
rent suit would be then effective against the tenure and the Court 
sale held in execution thereof would consequently pass to the 
purchasers the whole tenure and the plaintiffs would be entitled 
to succeed in this suit. If however Kumudini had an absolute: 
estate in that tenure under her husband's Will further question 
would arise. We would therefore take up the question of the cons- 
truction of Abinash's Will. 

The Will consists of thirteen paragraphs. Paragraph 5 is 
subdivided into three parts. We will designate these sub-para- 
graphs as 5 (a), 5 (b) and 5 (c). Paragraph 6. is subdivided into 
four subeparagraphs which we will designate as 6 (a), 6 (b) 6 (c) and 
6(d) and paragraph 12 into two subparagraphs which we designate as 
12 (a) and r2 (b) The material paragraphs are 3, 5, 6,7, II 
and 12. In paragraphs 3 the testator expresses his displeasure at 
the conduct of his son, Abani, and purports to disinherit him. 
By paragraph 5 (a) and 5 (b) he gives all his properties to, his 
wife Kumudini in the figst instance. Paragraph 5 (b) defines her 
interest. There are three expressions used there, each one of 
wifich would ordinarily be sufficient to confer an absolute estate 
on her. If that sub-paragraph stood alone there could not have 
been any doubt” about the estate she took under her husband's 
Will. Sub-paragraph 5 (c) states that after the death of his wife 
his grandson, Apanga, would take all his properties, if he: did 
not forsake his religion. In that paragraph words are''also used 
which wold confer an absolute estate on him. Paragraph 6 
contemplates other,sons being born to Abani In that event 
those grandsons of the testator would take equally with Ananga, 
if they did not forsake their religion. Paragraph 6 (d) states that 
bis grandsons would have a estate of the same nature as was con- 
ferred ot his-wige. Pargraph 7 cohfers a+ power on his widow to 
take. sons in adoption. Paragraph rr deals with his insurance 
money and his share separately. His wife is to take first and 
on her death his grandson. Paragraph r2 contemplates the case 
of the death during the lifetime of his widow of his grandson or 
grandsons or of the son that may be adopted to him. In that 
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event his éstate is to be divided “into eight equal parts, four of 
which are to be devoted to the wofship of the idol established 
by him at Benares and fo" such other purposes as would be of 
spiritual benefit to the soul of his deceased father and mother. 
One part is to be given to his spiritual guide and the remaining 
three parts were to be utilised for establishing and maintaining 
a charitable dispensary in his village. It is quite clear that if 
the estate conferred on his wife be an absolute estate the provi- 
sions made in paragraphs 5 (c) and 6 (b) for his grandsons would 
be invalid, as also the dispositions made in paragraph 12. On 
reading the whole of the Will the dominant intention of the 
testator as expressed therein appear to be two: (1) exclusion of 
his son, Abani, from his properties and (2) that his estate in its 
enlirety was to piss intact to his widow and grandsons in succes- 
sion and on the happening of the event mentioned in paragraph 12 
:to the objects specified therein namely 7/8ths of his estate was 
to be devoted to objects of a permanent nature, the remaining 
1/8th being given to his spiritual guide. The first dominant 
intention' is made effective by the disposition of his entire 
estate to persons other than his son, Abani. The second dominant 
intention, as Lord Tomlin observed in Nisar AH Khan v. 
Mohammad Ali Khan (1) “is inconsistent with a series of 
absolute interests and could only be given effect to with. such a 
series ifeach taker voluntarily denie@ himself. the exercise of 
all powers of alienation, inter vivos, and disposed of the property 
‘testamentarily to the next taker in accordance with the testator's 
scheme.” In that case before the Judicial Committee the testator 
gave his property first to his nephew Nawab Sir Fateh Ali Khan 
and used terms which would have been sufficient to confer on him 
an absolute estate. He further provided that? on the death of 
Nawab Sir Fateh, his (testator’s) son Nawab Mohammad Ali Khan 
and on the latter's death his nephew Nawab Hidayat Ali‘ Khan 
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would take the properties in the same interest in which Nawab Sir — 


Fateh Ali Khan was to take. Their Lordships of the Judicial 
eCommittee held that each one of these persóns, Nawab Sir Fateh 
Ali Khan, Nawab Mohammad Ali Khan and Nawab Hidayat Ali 
‘Khan took successive lfe estates only, though the'Nvorde of limitation 
used by the testetor would by themselves have conferred on each 
one of them an absolute estate. Relying on the principle, enun- 
ciated in Nisar Ali Khan’s case (1) we hold that Kumudini had 
(1) (1932) L. R. 59 I. A. 268 at 278 and 279; S6 C: L. J. 36; (44). 
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only a life. estate notwithstanding* the terms of patagraph:s(b) „of 
the. Will. ..She had thereforee no power jo make a Will.in respect of 
-the,tenure, Taluk Biswanath Roy. or v dedicate itto the deity. 
On her. death Ananga “became the owner of eight- anhas of that 
tefure by the terms of- his-grand-father’g Will. He was therefore 
rightly brought on the records: of the 3 rent suit on the death of 
Kumudini.- As the tenure was fully represented in the rent suif, 
at the date of the decree, that is to say,, as. the. rent decree was 
passed against „all the tenure-holders and the execution proceedings 
were taken against the tenure-holders, the whole tenure passed to 
the plaintiffs at the rent sale: by reasons of provisions of 
“Chapter XIV of.the Bengal Tenancy. Act. 

Shortly after . the plaintiffs’ purchase at the rent sale dispuiss 
arose as-to whether they could get 16 annas rent from the 
subordinate.tenants. At that time Ananga had obtained probate of 
Kumudini’s Will. He backed the tenants who resisted the plaintiffs, 
claim to 16 annas of the rent. The result -was that many rent suits 
“were brought, some by, the plaintiffs in which they claimed 16 annas 
rent and some by Ananga in which he claimed 8 annas of the rents 
from the subordinate tenants. In the plaintiff’s suits they made 
Ananga also-a defendant and in Anangg’s suits the plaintiffs were 
also made. defendants. - All these rent suits were instituted in the 
Court of the Munsiffs, who- would have had.no pecuniary jurisdiction 
to try the suit which we haye before us. In some cases appeals were 
carried from the Munsiff's decisions to the Court of the Subordinate 
Judge and in some cases second appeals were filed. in this Court. 
„Two judgments. of two Subordinate Judges passed on appeals haye 
been exhibited. e They- are Exhibits K and H (II—: 56 and 164). 
Two questions were considered by the said Subordinate Judges 


. namely, (1). whether -Kumudini got. an- absolute estate under her 


husband's Will and (2). whether after Kumudini’ s death the proper 
legal representatives. had been brought on the record of rent suit 
No. 8 of 192r. Both the learned Subordinate Judges held that the 
. said Will, had conferfed an absolute-estate ori Kumudini. and that 
there was no propere substitution in that rent suit; on. Kumudini’s 


“death. Two of the judgments passed. by this. Court i in second appeals 
(which were not appeals against Exhibits H. & K, but in-other rent 


suits) are reported. ‘They are Ananga Mohan. Roy Chowdhury v. 
Nawab Khajeh Habibulla (1) and Cherag. Ali Sarkar v. Nawab 


. Khajeh Habibutla (2). . The Will of Abinas was not construed by 


(1) (1930) 33 C. L. Jett. + * PP 
(2) (1930) 53 C. L. J. 421. 
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this Court, It Was assumed thafanabsolute estate had been con- 
ferred on Kumudini by her,husband's Will. This Court on the sole 
finding that proper legal representatives "had not been brought on 
the records of Rent Suit No. 8 of 1921 onthe death of Kumudini 
held that. the whole tenure had not passed to the plaintiffs, the 
Nawab and his co-sharers, but only eight annas thereof, namely 
the interest of Kiranbala Choudhurani. There is no decision on the 
question: of- construction of Abinash’s Will which is binding on us. 
“The decision in those two-second appeals on the qyestion of repre- 
sentation in the said Rent Suit No. 8 of rgar after Kumudini's 
death is not ves judicata, on the ground that those rent suits had been 
instituted in the Courts of Munsiffs who would have had no pecu- 
niary jurisdiction -to try the suit which we have before us. But the 
decision in the cdse of Cherag Ali Sarkar (1), being by a Division 
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Bench is binding on us as a precedent. On the view we have taken | 


ofthe interest that had -been conferred on Kumudini by her hus- 
band's Will this appeal must succeed. But as the question of 
representation in Rent Suit No. 8 of 19ga1 has been argued before 
us atlength on the hypothesis that Kumudini had got an absolute 
estate by her husband's Will we proceed to express our views on that 
point on that hypothesis. , . : 

We have stated before that by her Will Kumudini had appointed 
five executors. While Rent Suit No. 8 of 1921 was pending four of 
her executors, Jitendra Mohan Bose agd the Ghoses applied for 
probate and the other executor, Ananga, was at first opposing the 
grant. The said four executors ultimately renounced, and probate 
was granted to Ananga only. This was after the decree had been 
passed in Rent Suit No. 8 of 1921 and the tenuré ehad been sold in 
execution thereof. At all material stages of that rent suit and the 
following rent execution none of the executors ,named in her Will 
had obtained probate. "Though in their application filed in the rent 
suit by the four executors Jatindra Nath Bose and the” Ghoshes on 
the rath, January, 1922 (Exhibit A) they-had,stated that they were 
in possession of the estate-of. Kumudini- there was no evidence 
before the Court in support of that statemené, as that application 
"was not supported.eby  an.affidavit. 'The question therefore.is 
whether the executors could at that stage. be substituted in that suit 
as the legal representatives of Kumudini. Inour opinion they could 
not. If they had been substituted and a decree obtained that 
decree would not have bound the estate of Kumudini as they had 
not then obtained probate. It is vell settled that an executor who 


(1) (1939) 53 C. L. J. 421 
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Cim. has not obtained redd can flg æ suit as plaintiff [Mayappa Chetty 
1942, v. Suprananan Chetty (1)] bat he must, obtain probate before the 
Nawab Khajeh decree or even earlier fhe is calledeto prove his representative | 
Habibullah character at an earlier stage (Williams oñ Executors VoP I, P. 192, 


Ananga Mohan Roy, 12h Edition). Butan executor who has not obtained probate can 
R. C. Mitter, y. “be effectively sued as defendant only when he had intermediated 
—- with the estate of the.testator | Mahauddin Mohideen v. Pitchery (2) ; 

Lal Behari v. Nagendra Nath (3) ; Lakhya Dassya v. Uma Kanta 

(à). No doubt an executor derives his title from the Will and 

. probate is the only effective evidence of his title. He can act 
before probate and subsequent probate validates these intermediate 

acts. (Section 227 of the Indian Succession Act No. XXXIX of 
1925). But the provisions of that section do not apply to cases of 
representation in suits [Lakhya Dasst’s case (4)]. or these reasons 

we cannot agree with the observations in Cherag Ali Sarkar’s case 

(5) that the four executors who had made the application Exhibit A 

. in the rent suit ought to have been brought by the plaintiffs on the 
records of the rent suit on Kumudini's death as her legal represen- 
tatives. We do notalso feel the force of the observations made 
therein that the deity Kumudeswar Mahadev ought to have been 
made a party. The right of the deity could not be established 
without probate, and at all material times inthe progress of that 
rent suit probate had not been granted. Besides that, there was no 
evidence that the executors had given their assent to the legacy in 
favour of the deity. The deity was therefore out of the picture at 
tha? stage. We cannot therefore hold that the estate of Kumudini 
was not represented in the rent suit simply because the executors 
named in her Wjlf had not been substituted in her place in that suit, 
On her death her son Abani and her grandson Ananga were substi- 
tuted in her place, Ananga had no s/a/ws except in his character as 
her executor and we have already held that not having obtained 
probate while the rent suit was pending he could not be substituted 
in that suit in Kumydini’s place. The same reasons apply to his 
^ being made a party in the resulting execution proceedings. Abani 
was Kumudini’s heir-gt-law and would have been her legal_represen- 

tative if she had died intestate. Could he then have been brought 

on the record of «the rent suit as he» legal representative seeing that 
although she had left a Will by which she had Appointed other 


(1) (1916) L. R. 43 I. A. 113. (2) (1894) A. C. 437. 
e (3) (1912) 22 C. L. J. 266. 
: (4) (1909) 14 C. W. NÑ. 256 (258). * 
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persons as execufors, probate of the Will had not been granted then. 
We dre of opinion that he could not,gand this view of ours in 
supported by the decision of. a Division Bénch in Harish Chandra 
Biswas v. Puridas Das (t) In these circumstances two courses 
were open to the plaintiffs in rent suit when Kumudini died, eithar 
to apply for postponment of the case till probate was granted to 
Kumudini’s Will and after that event to substitute the executor or 
executors who obtained probate, or if that was not feasible or 
desirable to apply for the appointment of an administrator-ad-litem 
under section 251 of the Indian Succession Act (XXXIX of 1925) 
and to substitute the person so appointed in Kumudini’s place. 


As they did not follow either of these courses the decree obtained: 


by them would not bind the estate of Kumudini and accordingly 
8 annas share in the tenure Taluk Biswanath Roy would not have 
passed to them at the Court sale. If we had held that the estate 
taken by Kumudini under her husband's Will was an absolute estate 
we would have dismissed this appeal; butas on the construction of 
that Will we have held that she took a life-estate only, the appeal 
must succeed. The plaintiffs must have the costs of this appeal and 
also the costs of the lower Court for the first party defendant. The 
result is that the plaintiff's title to 8 annas share in Taluk Biswanath 
Roy as described in Schedule I of the plaint is declared and that 
they do recover possession from the first party defendant. The 
plaintiffs would also get a decree for mesne profits from the first 
party, defendants from three years prior to*the institution of the suit 
till recovery of possession or restoration of possession for three yes 
from the date of this judgment, whichever occurs earlier. We direct 
an enquiry by the Court into mesne profits in terms of order 20, 
rule 12, sub-rule (1), clause (c) of the Civil Procedure Code. As 


prayer No. (6) of the plaint has not been pressed by the learned 


Advocate for the appellants the same is refused. 


Khundkar, J. :—I agree. . 
A. K. D. G. QU Appeal allowed, 
(1) (1910) 12 C. L. J. 561. e. : 
L4 : A : 
. E . i 
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. Before Mr. Justice B. K, Mukherjea and Mr. Justice 
j A. T Blank. P 


6 Cem o o” ' PRAFULLA KUMAR’ DAS GUPTA: 
14» os m v. 
“Marek, Imas. KAMINI KUMAR CHAKRAVARTI.* 
B aes i Bengal Money Lenders Act (X B. C. of 1940), section 36(5), if applies to pre-act 
. assignees—Section, literal construction of. 


The protective Provision contained in section 36(5) of the Bengal Money 

e Lender's Act is "applicable not only to post-Act assignees but applies also to 

pre-Act assignees: Manmatha v. Renula (1) considered; Bhupendra v. 
Debendra (2) ; Krishnadhan v. Nalini Chandra (3) not followed. 

Thusa bona fide assignee of the debt prior to the passing of the Bengal 
Money Lenders Act, 1940 is protected under section 36(5) of the Act and that 
the decreé obtained by him cannot be reopened. * 

' A literal construction of a section can be departed from if a strict and rigid 
ance to it would frustrate the intenticn of the Legislature and lead to 
inconsistency or manifest injustice. 

Application under Sec. 115 of the Civil Procedure Code. 
_ Application under. section 36 of the Bengal Money Lenders Act 


for re-opening a decree, 


i 


The material facts will appear from the judgment. . 


^0 Myr. Amarendra Nath Bose, Mr. Hemendra Kumar Das for Mr. 
Priya Nath Dutta and Mr. Satyendra Nath Ghose for the 
Petitioner. 
Mr. Ajit Kumar Dutta for the Opposite Party. , 
° C. A. V. 
The judgment of the Court was as follows : 
_ This Rulei is directed against an order of the Subordinate Judge, 
Second Court, Comilla, dated November 5, 1941, made on an appli- 
° cation presented by the defendant opposite party under section 36 
of the Bengal Money Lenders Act. The opposite party borrowed a 
sum of Ra. 5437 from the Brahmanbaria Loan Company, on a 
promissory note dated October 25, 1930, agreeing to pay interest 
gm atthe rate of 12 per,cent. perannum. The petitioner beforé us was 
a deposRor in the aforesaid Loan Company and hada deposit of 
Rs. 7000 to his credit with the latter. Whep this deposit matured, 
the Loan Compahy endorsed over, to the petitioner the promissory 


April, 2. 


* Civil Refision | Case No. 138 of 1942, against the order of C. C. Basu, Esq. 
Subordinate Judge, Second Court, Tippera (Comilla), dated the 5th November, 
1941. 
e (1) (1941) 45 C. W. N. 863 ; 1091. (2) (1941) 46 C. W. N. 368. 
* (3) (1941) 46 C. W. N. 388. ° 
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note executed by the opposite pafty, in part payment of the deposit. 
The petitioner as assignes of the promsory note thereupon insti- 
tuted a suit against the defendant opposite party and got a decree 
for a sum of Rs. 7390-9 together with costs on May ro, 1934. The 
decree was executed several times and a portion of the decretal dtre 
was realised. The last execution case was started on September 26, 
1940, and during the pendency of the same the opposite party 
made the application for re-opening of the decree under Section 36 
of the Bengal Money Lenders Act. 


` A preliminary point was raised as to whether the petitioner as an 

assignee of the debt prior to the passing of the Money Lenders Act 

was entitled to protection under section 36(s) of the Act. The trial 

, Court answered this question in the negative and by its order 

mentioned above “held that the decree was liable to be reopened. 

It is the propriety of this decision that has been challenged in this 
Rule. 


Mr. Bose who appears for the petitioner has contended before us 
that the operation of section 36(5) of the Bengal Money Lenders Act 
is not confined to post-act assignees merely and that a pre-act 
assignee also comes within its protective provision. This identical 
point came up for consideration in several recent cases before this 
Court but unfortunately the decisions have not been at all uniform. 
The first pronouncement on the subject was made by Edgley, J. 
in the case of Manmatha v. Renula (1) and it was held by the 
learned Judge that the Bengal Money Lenders Act imposed éhe 
same disabilities upon an assignee of the debt tò whom the assign- 
ment was made prior to the Act, as upon the lender himself and 
such assignment was not protected by section 36(5) of the Act. 
The decision of Edgley, J. was set aside on appeal by his Lordship 
the Chief Justice sitting with Nasim Ali, J. [Vide Manmatha v. 
KRenula (2)] but though they concurred in setting aside the judgment 
of Edgley, J., they expressed divergent views so far as the present 
question is concerned. The learned Chief Justive was of opinion, — 
though he expressly said that it was not necessary to decide the 
point for purposes of that case—that section %36(5) of the Bengal 
Money Lenders Act Covers a pre-act assignee whereas Nasim Ali, f. 
agreed with Edgley, J. in holding that the sub-section yas confined 
to a post-act assignee. The same divergence of opinion is noticeable 
in two recent cases which have since been reported. In the case of 
Bhupendra Nath Dutt v. Debendra Nath Ash (3), Sen, J. took the 


(1) (1941) 45 C. W. N. 863. : (2) (1941) 45 C. W. N, 1091, 
(3) (1941) 46 C. W. N. 368. LM 
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view that section 36(5) was applicable to assignmerits : made before 
the Act whereas a contrary edecision was given by Roxburgh, J. in 
Krishnadhan v. Nalini Chandra (1). « 


It is not disputed that if the words of section 36(5) of the Bengal 
Money Lenders Act are given their plaip and literal meaning, there 
is nothing in them which would exclude from their scope a pre-act 
assignee. To attract the operation of this sub-section, two conditions 
have to be fulfilled. The Court is to be satisfied first that the 
assignment wag Jona fidz and (2) that the assignee had not received 
the notice referred to in clause (a) of sub-section (1) of section 28 of 
the Act. Both these conditions can certainly be satisfied in a case 
of a pre-act transfer. Whether the transaction is dona fide or not is 
a question of fact which has got to be decided on the circumstances 
of each individual case and in the case of a pre‘ict transferee the 
second condition must necessarily be fulfilled as the question of 
notice under section 28(1) (a) would not arise, the section itself being 
not in existence at that time. But it may be argued that the inten- 
tion of the Legislature was that section 36(5) would be applicable 
only in those cases where the notice contemplated in section 28(1) 
(a) could be given and consequently a pre-act transfer is wholly 
outside the scope of the sub-section, A literal construction can 
indeed be departed from ifa strict and rigid adherence to it would 
frustrate the intention of the Legislature and lead to inconsistency 
or manifest injustice. It js necessary, therefore, to consider whether 
the scheme of the enactment or the context in which these words 
are used, or the consequences to which the literal interpretation 
would lead, point to the conclusion that that interpretation does not 
express the realeintention of the Legislature. 


The main scheme of the Act is undoubtedly to make better 
provision for the eontrol of money lenders and;for the regulation and 
control of money lending. To find out how far the rights of an 
assignee of a loan are regulated by the ‘provisions of the Act we 
will have to advert 40 Chapter V of the Act which purports to deal 
with assignments. That chapter comprises two sections, namely, 
Sections 28 and 29. * Section 28 deals with post-act assignments and 
fs almost a reproduction of section 16 of the English Money 
Lenders Ac} of 1927, Sub-section lr) of this section provides that 
when a debt in respect of a loan advanced by the lender whether 
before or after the commencement of the Actis assigned by any 
person, the assignor shall before the assignment is made, give to the 
assignee a notice in,writing that, the debt, interest thereon, agree- 


(1) (1941) 46 C. W. N., 388. 
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. ment or security is affected by tie» provisions of the Act. He has 
also to give certain informations whidh are prescribed in clause (b) 
of the sub-section. Failuré to comply with these provisions consti- 
tutes a plinishable misdemeanour under sub section (2) which 
further provides that any person who acts in contravention of thèse 
provisions shall be liable to indemnify any person who is prejudiced 

- by such contravention. The position, therefore, is that a post-act 
assignee if he is given a notice under section 28(1) acts with his eyes 
open and cannot claim any protection and if on the other hand he 
does notreceive any notice the borrower who is damnified can 
claim indemnity from the assignor who omitted to give such notice. 

We now come to section 29 which consists of three parts. 
The third partis immaterial for our present purposes. The first 
part deals with*assignment of debt due to a lender in respect 
of loans after the commencement of the Act, and ex-hypothesi the 
assignment must also be afterthe Act. In such cases, the pro- 
visions of the Act are made applicable to the assignee of a debt 
subject to the exception in case of a dona fide assignee or holder 
for value without any notice of any defect due to the operation 
of the Act. Here again,there is yeiteration’ of the indemnity 
clause and the borrower gan claim indemnity from the lender for 
any loss that he suffers because of the omission on the part of 
the assignor to make the assignee acquainted with the true posi- 
tion of the debt. Part (2) of the segtion lays down that “the 
‘provisions of this Act shall apply and be deemed always to have 
applied and shall continue to apply as respects any debt due 
to a lender or money-lender in respect of loans advanced by him 
before the commencement of this Act, notwithstanding that the 
debt may have been assigned to any assignee ; and except where 
the context otherwise requires, references in this Act to a lender 
or money-lender shall accordingly be construed as including any 
such assignee as aforesaid.” 

It may be mentioned here that whereas, section 29(1) corres- 
ponds to section 17 of the English Money ‘Lenders Act of 1927, 
there is no provision in the English Actecorresponding to sec- 

*tion 28 (2). The ebject of the Legislature was apparently .to 

“make the provisions of the Act retrospective with regard to pre- 
actloans and it might have been further intended fhat no lender 
should be allowed to defeat these provisions by making an assign- 
ment. There is no doubt that this sub-section contemplates a 
pre-act loan, but whether it contemplates | a pre-act assignment 
also is not very clear, “though the words used are very general. 
The utmost that can be said is that gection 29(2) contains the 
e 
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general provision relating to asei$nment of debts *and ordinarily 
an assignee of a debt contraeted prior to the Act will be saddled 


' with the same disabilities às the lender himself. But though this is 


the general provision, the Act certainly contemplates excéption to it. 
Thus in the case of a postact assignment of a pre-act debt, the 
provisions of section 28 would undoubtedly be attracted. 

As was pointed out by the learned Chief Justice in Manmatha 
v. Renula (1), the. Bengal Money Lenders Act though conceived 
on a plan was altered a good deal in its passage through the 
Legislature. It may be that in course of its passage certain 
defects were noticed which were originally left unprovided for 
and they were sought to be removed by making additional 
provisions in other parts of the Act which look like so many 
patch works. But it is not our business to find fault with the 
Legislature. We are only to see whether the whole Act could 
be interpreted in a consistent way. We think that the provision 
of section 36(5) of the Act is in no way inconsistent with that 
of section 29(2). The former may be an exception engrafted 
upon the latter but it is by no means repugnant to the same. 
When a pre-act debt is assigned after the Act, it is not disputed 
that section 36(s) would be applicable, even though such cases 
come under sub-section (2) of section 29. There is nothing un- 
reasonable if we hold that a pre-act assignment is also included 
in, section 36(5). The post-act assignee enjoys certain privileges 
under the Act. He is entitled to a notice regarding the character 
of fie debt and ifhe receives no notice, the Act does not touch 
him at all. There is no justification to hold that the Legislature 
intended that thg position of the pre-act assignee should be worse, 


and in these circumstances it would be quite consistent with 


reason to interpret section 35 (3) in its plain grammatical sense 
which would bring a pre-act assignee within the fold of its 
protection. * 

Some doubt is sought to be thrown on this point by reason 
of the proviso to section 36(1) (d) of the Money Lenders Act. 
Under se€tion 36(1) (d), if anything has been paid or allowed in 
agcount on or after the rst day of January, 1939, in excess of the* 
limits laid down ip section 3o, sub-sections (1) and (2) the lender 
may be dire&ted to refund that amount. The proviso attached 
to it lays down that in case of assignment of such loan the 
assignee or assignees may be directed only to make f7o-7a/a 
payment together with the lender in such manner as the Court 
considers proper. The proviso “may certainly include the case 


. (1) (1941) 45 C. W. N. 10591. 


r 
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of an assignnfent made between rst January, 1939, and the 
dafe of the commencement of the Act and it is said that the 
adjustment between the .assignor ande the assignee which the 
proviso contemplates would be meaningless if a pre-act assignee 
is protected by section 36(3). We are not much impressed ,by 
this argument. It was pointed out by Nasim Ali, J. in his judg- 
ment referred to above [Vide Manmatha v. Renula, (1)] that the 
object of section 36(5) of the Bengal Money Lenders Act was to 
protect a post-act assignee who but for this sub-section would be 
bound to make a refund under section 35(1)(d) even if he did 
not receive any notice under section 28(1). It would not be 
unreasonable, in our opinion, to hold that an assignee to whom 
the debt was transferred after rst January, 1939, and before the 
passing of the Agt would also be protected by section 36(5) and 
would be exempted from making proportionate refund, which he 
otherwise would be bound to make, under the proviso to section 
36(1)(d), Itis‘common knowledge that legislation on these lines 
was long expected before the Money Lenders Act was actually 
passed and a question of dona fides would certainly arise in case 
of transactions after rst January, 1939, even though they were 
prior to the Act. We do not agree with the Chief Justice that 
section 36(s) would not bé applicable to cases where the proviso 
to section 36(1)(d) applies. The opening words of section 36(5) 

e “Nothing in this section", and section 36 certainly includes 
its different clauses together with the provisons attached to them. 


Our conclusion, therefore, is that there are no sufficient reafons 
to depart from a literal construction of the words used in section 
36(5) of the Money Lenders Act and we afe, not justified in 
putting a narrow interpretation upon the sub-section upon a 
speculative view of the possible intentions of the Legislature. 

As there is no pronouncement of a division Bench on this 
point as yet, it is not necessary for us to refer the matter for decision 
by a Full Bénch. 

The result, therefore, is that this Rule is made absolute, and 
the order of the Court below is set aside. Asit is nof disputed 
“that the petitioner sis a dona fide assignee, we hold that he is 
protected under section 36(5) eof the Bengal acis slender Act 
and that the decree cannot be reopened. 

The petitioner is entitled to his costs of this Rule. We assess 
the hearing-fee at two gold mohurs. 


P. R - Rule made aósoiute. 
(1) (1941) 45 C. W. N. 1091. ° Sa st 


. 293 


Civit, 
1942. 

. Ne 
Prafulla Kumar 
Chakravarfi 
v. 
Kamini Kumar 
Das Gupta 


—— 


CiviL, 9 


1942. 
e 


March, 18. 


" THE CALCUTTA LAW JOURNAL. [Vor. 75. 
Before Mr. Justia C. C. Biswas. * 


HARENDRA KUMAR ROY 


9. 


IMAMUDDIN SAH an® OTHERS.* 


Jurisdiction—Application purported to be under section 47 of the Code of Civil 
Procedure (Act V of 1908) but not strictly within the scope of the 
section—Order on such application, if bars a subsequent suit, 


In order to determine whether a Court had jurisdiction to entertain an 
application, the test should be, not how the application is described by the peti- 
tioner but what it contained, 


So when an application described as an application under section 47 of 
the Code of Civil Procedure could not strictly come within the scope ef that 
section, that did not ipso facto deprive the Court of jurisdiction to deal with 
it, if there was some other section of the Code under which it could be dealt 
with: Sashibhusan Mallik v. Sadananda Mallik (1) distinguished. 


Defendant No. 2 executed a simple mortgage in favour of the plaintiffs in 
respect of certain lands with an area of twenty bighas. Then he executed a 
usufructuary mortgage in plaintiffs’ favour in respect of other lands with an 
area of twelve bighas. Later on Defendant No: 2 executed another usufruc- 
tuary mortgage in favour Of Defendant No. 1 comprising of lands which were 
the subject of the two prior mortgages in favous of plaintiffs. THe plaintiffs 
brought a suit in respect of the first simple mortgage which was decreed and 
in execution of the decree the plaintiffs purchased the mortgaged properties in 
part satisfaction of their dues. Then they applied and obtained a personal 
decree against Defendant No. Z'under Order 34 rule 6 of the Code of Civil 
Procgdure for the unsatisfied balance and put it under execution against the 
twelve bighas of land which they held under second mortgage ın their favour 
and of which the defendant No. 1 wasa later usufructuary mortgagee. Defen- 
dant No. 1 thereupon filed an objection purporting to be one under section 47 
of the Code of Civil Procedure to the attachment and sale of these lands cn 
the ground that he had an interest in it. The objection was allowed by the 
Munsiff on 10th June, 1935, before whom the execution proceeding was pending, 
who directed that the attachment would continue subject to the mortgage 
in favour of defendant No.1. The plaintiff then instituted the suit for a 


"declaration that they acquired a title to the twelve bighas of land free from the 


interest of defendant No. f. 


Held, that the suit is barred by the order passed by the Munsiff on*rOth | 
Juse, 1935, on the application of defendant No. 1 undere section 47 of the Code 
of Civil Procedure: , e 


#Appeal fiom Appellate Decree No. 1408 of 1939, against the decree of 
Babu Satya Saran Guha, Subordinate Judge, Dinajpur cated the roth April, 
1939, reversing that of Babu Durgadas Bose, Munsiff, Second Court Balurghat 
dated the 30th of April, 1938. 

(1) A. I. R. (1926) Cat, 991. . * 
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"Appeal by Defendant No. 1. * , , i j e^ 
Suit for declaration of title. . 


The material facts will appear. from the judgment. 


Messrs. ` Provash Chandra Chatterjee and Sudhir Chandra Gugur 
dhury for the Appellant. e 

Messrs. Jajneswar Majumdar . and Nirmal Kumar Sen for the 
Respondents. 


The-judgment of the Court was as follows : 


This is an appeal on behalf of defendarit No. 1 and i$. directed 
against the.decision of the Subordinate Judge of Dinajpur, rever: 
sing that of the Munsiff of Balurghat, by which he gave the 
plaintiffs a decree declaring their title to the disputed lands and 
‘confirming theire possession theréof.. The facts were as follows; 
Defendant No. 2 first executed a simple mortgage in. favour of 
the plaintiffs in respect of 20 bighas of land. Thereafter he 
executed a usufructuary mortgage in their favour in respect of 
‘another 12 bighas for the period 1923 to 1934. Nine years 
later, on the 24th February, 1932, the defendant No. 2 executed 
another usufructuary mortgage in favour .of the defendant No. 1. 
This mortgage comprised | the lands ‘which were the subject matter 
of the two prior mortgages in favour of’ the plaintiffs and, some 
‘additional lands, ` making a total of 62 bighas in all. The period 
for which this mortgage, was granted. was from 1932. to , 1940. 
Sometime thereafter the plaintiffs sued to enforce the first mort- 
. gage in their favour in respect of 20 bighas, and in that suit ¢hey 
impleaded defendant No.1 as a party as a subsequent incum- 
brancer. The suit was decreed in due course,*and .in execution 
.of the decree the plaintiffs themselves.purchased the mortgaged 
properties in part satisfaction of their dues. They then applied 
. for and obtained a personal decree ‘against defendant No. 2 under 
Order 34, Rule 6 of the Code of Civil Procedure for.the unsatis- 
fied balance, and put this decree in execution against. the r2 
bighas of land which they held under the' second mortgage in 
: their favour and in respect of which, as already stated, *the defen- 
dant No. x was a [ater usufructuary mortgagee. The. defendant 
No. 1 thereupon filed an. objection, which purported . to be one 
“under section 41 of the Code of. Civil Procedure, tè the attach- 
“ment and sale of these, lands on the ground that he had an 
interest in the same. This objection was allowed, and by an 
order dated the 1oth June.1935, the learned Munsiff,' before whom 
the execution proceeding, was pending, dirécted that the attach- 
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ment would continue subject tp the mortgage in favour of defen- 
dant No.1. The sale was then held on the 19th September, 1935, 
when the properties wert purchased by the plaintiffs themselves. 
The plaintiffs then applied for delivery of possessiorf, and, this 
led to a further application from defendant No. r under the 
provision of Order 21, Rule roo of the Code. The application 
was allowed on the 30th November, 1936. Thereafter it appears 
that the defendant No. 1 obtained decrees for adi paddy against 
the plaintiffs and the adi tenants in respect of these lands. The 
plaintiffs then instituted the present suit on the 31st. May, 1937, 
by which they sought a declaration that by virtue of their pur- 
chase at the auction sale in execution of their mortgage decree, 
they had acquired a title to tbe r2 bighas of land free from the 
interest of defendant No. r. As already stated the learned 
Munsiff dismissed the suit, but on appeal the learned Sub- 
ordinate Judge gave the plaintiffs a decree. Hence this present 
appeal. 

Itseems to me thatthe question which the plaintiffs seek to 
raise in the present suitis really concluded by the order which 


‘was made in their presence on the roth June, 1935, on the 


application of defendant No. 1 under section 47 Civil Procedure 
Code. It was definitely held by that order that defendant No. 7 
had the interest of a usufructuary mortgagee in the lands and 
that the plaintiffs’ attachment of these lands should be subject to 


“such interest. If the plaintiffs themselves purchased the pro- 


pefties at the sale which followed, they must be deemed therefore,. 
to have acquired the same subject to the said interest of defen- 
dant. No. r. The learned Subordinate Judge was, however of 
opinion that that order was without jurisdiction, and would not, 
therefore, operate as res judicata orbe otherwise binding on the 
plaintiffs and that view has been pressed before me with some 
insistence on behalf of the respondents. It need not be disputed 
thatifthe order can be said to be without jurisdiction, it will 
not be binding. The whole question is whether it could be so 
regarded. The only reason which the learned Judge gives in 
support of his view is that the defendant No. x was nota necessary" 
party in the proceeding for recovery of a. personal decree under 
Order 34, R&le 6 *of the Code of Civil Procedure. He apparently 
meant to hold that as the defendant No.1 was not a party to 
that decree, any objection which he might raise in the subsequent 
execution proceeding would not be an objection by the judgment- 


debtor or a represéntative of the judgment-debtor. The matter 
. 
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could not accordingly fall within «he scope of section 47. In so 
far, therefore, as the learned Munsiff “bad purported to deal with 
the application under that *section, the Order made by him must 
be deemed to have been’ without jurisdiction. The reason seems 
to be: plausible enough, but on the facts of the case, it seéms 
to me that-to give effect to it would be to attach undue importance 
to form rather than to substance. In order to determine whether 
the Munsif had jürisdiction to entertain the application which 
was made to him, and to make the order he did on it, the test 
should be, not how the application was described by the petitioner 
before him, but what it contained. It may be, as the learned 
Judge holds that the application could not strictly come within 
the scope of section 47 but that need not ifso facto deprive the 
court of jurisdictfon to deal with it, if there was some other sec- 
tion of the Code under which ‘it could be dealt with. In my 
opinion, it cannot be fora moment disputed that the objection 
which was actually raised by the defendant No. r by his petition 
was one which the executing court was competent to go into. 
"Such an objection. might have been made by a stranger to the 
decree under Order 21, Rule 58. The learned Advocate for res- 
‘pondents ‘in fact conceded £hat if the application had been headed 
aš one under Order 21, Rule 58, he could not have anything to 
say against it. That being so, I think it will be ,quite proper 
‘and legitimate to treat the application ag ohe under this particular 
provision of the Code rather -than under section 47. In my 
- opinion, the Court’ should not be so astute as to throw out an 
application on the technical ground of mere misdescription, if on 
the merits it would have jurisdiction to entertain it. It follows 
accordingly in the present case that the application could not fail 
merely because it could not be brought within,the scope of sec- 
tion 47, so long as it was possible to deal with it under the provi- 
sion of Order 21, Rule 58. My attention was drawn fo a number 
of cases, but they hardly:touch -the point now in dispute. The 
nearest case was that of Sashibhusan Malli v. Sadananda Mallik 
(t) But I do not think itis of any assistanee to the respondents. 
“What happened there was that after an application for delivery 
of possession but before delivery of possession, could be given, 
the auction purghaser who wasa limited owner died Thereafter 
certain persons claiming to be the nearest reversioners of the last 
male owner applied that possession might be delivered to 
them, The learned Munsiff made an order in their favour. 
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‘Certain other persons then came* forward setting üp a better title 


and claiming possession ofethe properjies. The learned Munsiff 


.heard. the objection. and ultimately *decided' in . favour of the 
„objectors: 
'-pessession to be’ given to the objectogs. 
.against this order to the District: Judge, and the District Judge 


As a result, he recalled his previous order dnd directed 
There was an appeal 


held that the Munsif had no: jurisdiction to revisé his first order. 


"There was thereafter 'a suit between the parties, and the question 
.was whether the order for delivery of possession was ves judicata. 
"This Court held that that order 
'could not accordingly have that effect; 
:the previous order was without jurisdiction; the learned Judges 


was without jurisdiction and 


In taking ihe view that 


of this Court were careful enough to point out not only that the 


‘matter was not coming under section 47 of the Code of Civil 


Procedure, but that the order could not be justified ‘by 'ariy other 
provision of the Code.. That is quite a ‘different state of things 
from what has arisen in the présent case. Tt cannot be said here tbat 


because the order did not come under section 47, it could not be 


justified by some other' provision of the Code. "There is, there- 
fore, nothing in this judgment, which lends support to the respon- 
The other cases relied . on by. the learned 


The result is that, 4n -my . opinion, the: dament of the 
reversed and. that of the 
leatned Munsif restored. - The Appellant isentitled to his costs -- 


. in all Courts. 


P. R. ` 2 Abpeal a allowed, 


Vor. 75]. . ..' Hida CÓURt. iau 1. 
x. o "CIVIL REVISION. 


pore Sir Harold Dogs, Knight, Chief d and 
Mr. Justice Gentle. 


ABDUL WAHED HOWLADAR AND ANOTHER ` 


7 7 9. 


SUKUMARI DEBI.* 


Bengal Money Lenders Act (X B. C. of 1940)—Re- aening of transaction and 
taking of account—Morigage bond having rate of interest more than eight 
per cent—Duty of Court. 


Where it appeared that the rate of interest ina mortgage bond was above 
the permitted rate i,e, more than eight per cent per annum and it had been 
paid for sometime, it was the duty of the Court tore-open the transaction 
between lender and borrower and to take an account of what had been” paid 
and what ought to have been paid according to the Bengal Money Lenders Act, 
and on szch re-opening and taking of account to give the borrower such relief as 
they are entitled to under the Act. l 

Application for revision under section x15 of the Code of Civil 
Procedure =. ‘Ae 


The material facts will appear from the judgment. 
Mr. Jitendra Nath Guha for the Petitioner. s 


Messrs. Abinash Chandra Ghose and Amarendra Nath Roy 
Chaudhury for the Opposite Party. - 


The judgment of the Court was as follows : 


Derbyshire, C. J.:—The petitioners—the — borrowers 
executed a mortgage bond in favour of.the lender—the opposite 
party on February 26, 1931, promising to pay ‘interest at twelve 
per cent per annum with annual rests. The borrowers paid certain 
'amount on account, but on July 20, 1936, a preliminary decree 
was passed in respect of.this. The final detree was passed ‘on 
-January 13, 1937, for Rs. 4138-12-3 pies. It was put into execu- 
ion and the mortgaged properties were sofd and bought in by 
“the decree-holder fof Rs. 3150. The sale was made absolute dn 
“August r2, 1937, and” possession -delivered to*the eauction- pur- 
chaser, that is tle plaintiff, on September 11 and 12, 1938. 


On July 15, 1938, the plaintiff applied to the Court under 
‘Order 34, rule 6 of the Code of Civil Procedure asking for the 


"Civil Revision Case No. 1648 of 1941, against the order of A. C. Sanyal, 
Esq., Subordinate Judge, Second Court, Bakergunj,® dated 24th May; 1941. 


arch, go. 
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decretal balance, namely, Rss.1ooo. Those. proceedings were 
stayed under section 34 of? the Bengal Agricultural Debtors Act 
as the result of a petition "by the present petitioners to the Debt 
Settlement Board. The result was that on January r, 1939; there 
was a proceeding in execution for the regovery of the loan advanced 
before the commencement of the Bengal Money Lenders Act 
and such loan comes within the probibitions of the Act. The 
consequence is that this is a suit to which the Act applies. 

The present petitioners have asked for relief under the Bengal 
Money Lenders Act. It is clear that. the rate of interest is above 
the permitted rate; such interest has been paid for some time. 


"How much bas been paid beyond what is allowed by the Act it 


is impossible to say without an account being taken. It was 


“therefore the duty of the learned Judge to re-opén the transaction 


between lender and the borrowers and to take an account of what 
has been paid and also what ought to have been paid according 
to the Act, and on such re-opéning and taking of accounts to give 
the. present petitioners such relief as they are entitled: to under the 
Act. Thelearned Judge, however, has dealt with it rather sum- 
marily. He says: . i 

“A decree cannot be re-opened simply for the purpose of 
making it payable in instalments. I hold that unless the judgment- 
debtors canesatisfy me that the new decree will be for.a less sum 
of money than that forewhich the decree sought to be re-opened 
was passed, the decree cannot be re-opened and a new decree 
passed”. 

With all respect to the learned Judge, when he saw that the 
rate of interest was more than eight per cent, he should have 
re-opened the transaction to see how much, if anything, the plaintiff 


.had received more than she was entitled to under the provisions `of 
,the Bengal Money Lenders Act. 


The result is that the matter must go back to the learned 
Judge for him to deal with it in accordance with the provisions 
of the Bengal Money Lenders Act in the light of what I have 
said. f 


` 


.* The Rule is made absolute. - The petitiones are entitled t to 
.their costsgin this Rule—the hedring-fee being assessed at two 


gold mohurs. . P e 
Gentle, J. :—1 agree. 


P R, . : Rule made-absolute. 


Vor. 75.]. - * HIGH COURT. "mE. e "gor 
APPELL ATE CIVIL. 


aden Mr. Jatin Sed Nasim y and Mr. Justice 


* R. B. Pal. 
CHANDRALAL*AGARWALLA AND ANOTHER d tee 
v. 3040. 


1942. 
Nor 
KEBAL alias KEWAL CHAND AGARWALLA AND ANOTHER.* Febru ty» 25, 26, 27 
March 3.456,77 
Indian Evidence Act (I of 1872), section So—Relevancy of opinion as expressed e^ irs 
by conduct as 1o existence of relationship by marriage—Presumption of 
marriage from continuous living  together—Res judicata between co- 
defendants, when -one of the defendants -is kept from the knowledge of 
conflici— Liability of heir to pay share of debt, when the other co-heir succeeds 
in inducing a creditor to accept the other co-heir as sole heir. 
When the question involved in a case is whether one is a married wife of 
another, section 50 of Evidence Act makes relevant “any opinion as expressed 
by conduct", "This is akin to reputation evidence, It remains for the Court to e 
weigh such evidence and come to its own opinion. : 3 


Indian Evidence Act does not contain any express provision making evidence 
of general reputation as evidence ọf relationship; 


Lakshmi Reddi v. Venkata Reddi (1) referred to 


The opinion that is made relêvant by section 50 of the Evidence Act, is the 
opinion as to the existence of such relationship. 


Obiter : The opinion as to the non-existence of relationship i$ not relevant 
“under Section 50 of the Evidence Act, ` hé 


tU Wkéré Parties constantly, openly, and continuously ' lived together for 
“several years and had several children and were regarded and recognised as 
man and wife by their relations and friends, these facts in the absence of 
counteravailing circumstances afford clear and conclusive evidence of marriage, - 


Dinshamy v. Balahamy (2); ; Sadik v. Hasim Ali (3) ; Imambundi v. Mutsaddi 
~ (4); Khajah Hidayut v. Rai Jan Khanúm (5) referred to , 


In order that a decision may operate as res judicata’ as between co-defen- 
dants three conditions must be fulfilled, There must be (1i) a conflict of in- 
terests as between co-defendants; (2) the necessity to decide that conflict in 


order to give the plaintiff appropiate relief ; and. (3) a decision of the question as T. 


between the co-defendants. . 
GA 
e Case laws referred to. | 


, *Appeals from nag Decree No. 7234 of 19094; pagis: the decrees of 
Satyasaran Guha, Esq., Subordinate Judge, Jalpaiguri, dated the xath Sep- 
tember, 1938. * 

(1) A. I. R. (1937) P. C. 201 (202). ` (2) (1925) 47 C. L. ] 412 P. C.” 

(3) (1916) L. R. 431. A. 212 ; I. L. R.-38 All. 627 ; 25 C. L. J. 363. : e 

(4) (1918) L, R. 451. A. 73 ; I. L. Rf 45 Calc. 378; 28C. fol: 409. : 


(5) (1844) 3 M. I-A. 205, 317-318, 393... - e ké 
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Civi. The doctrine of res judicata as dbétweén co-defendant$ must however be 


19424, applied with great caution. Where the plaint itself ina prior suit did not*raise 

Chandralal Agarwalla any conflict between a co-deféndant and a defendant and the latter did not 

ay appear but claimed an interest. conflicting with the interest of the absentee 

Kebal Chand defendant, the decision on the point cannot operate as res judicata unless 
Agarwalla, the absentee defendant gets notice of the conflicé, 


Ln Where a particular decision was relied on for the purpose of raising the 
plea of res judicata but .subsequent decisions held otherwise, the subsequent 
e © decisions will override the effect of the decision in the earlier suit. 


Where one of the co-heirs succeed in inducing a creditor to accept the co- 


possession of the property and in actual enjoyment thereof, the other 
heir in claiming the property back cannot be required to pay the share of the 
debt., 


Hamir Singh v. Zakia (1); Jafri Begum v. Amir Mahagwmed (2) referred to 
and distinguished. E 
Appeals by Defendants, 
` Suit for partition. , 
_- Messrs, Atul Chandra Gupta, Jitendra Kumar Sen .Gupta and 
Mr. Binayak Nath Banerjee for the Appellants. 
Dr. Naresh Chandra Sen Gupta and Mr. Jogesh Chandra Sinha 
for-the Respondents. : ; 


The judgment of the Court was as follows : 


These two appeals arise out of the partition suit No. 19 of 1936 
of the Court of the Subordinate Judge, Jalpaiguri, instituted by 


March, 27. 
' one Khatemannessa Bıbi, since deceased, for self and on behalf 


" x ` f l 
of her two minor sons claiming in all o-8-7— pies share in the pro- 
4 $ 10 


` perties given in the schedule to the plaint as some of. the heirs of 
_ late Safiquddin Ahammad. f f i 
Admiftedly the properties given in the „schedule ‘Ka’ to the 
. plaint once belonggd to Safiquddin Ahammad and he died on the 
11th March, 1924? The present suit was instituted on the oth 
September, 1936. e ' 


* — The plaintiffs’ case is that the said Safiquddin Ahammad marriéd 

- ‘three wives, enainely, Taibanne8sa whe predeceased him, Bibi 

'-Tanjina Khatun (the-defendant No. 1 in “this case, and Bibi 
Khatemannessa, the plaintiff No. 1; and that he died leaving the 
following relations as his heirs :— | 


: (1) (1875) LL. R, All. 57 F.B. — (a) (1885) L L. R. 7 All, 822 F. B. 


heir as sole heir and thus to transact with him alone, the other heir being in . 


Vou. 754)? HiGH CouR#. : . t 03 
y Two Wives--(a) Bibi Tanjitta Khatun (Defendant No. I) Cvit. 
l (b) Bibi Khatemannegsa (Plaintiff No. 1) * 1942, 
2. Five sons— (a) Kpálilur Rahaman (Plaintiff No. 2) Chandralal Agarwalla 
(b) Khatibar Rahaman (Plaintiff No. 3) AE 
(c) Latéfar Rahaman (died before suit) Agarvalla, 





(d) Tahmidar Rahaman (Defendant No. 3) 
(e) Tabiur Rahaman (Defendant No. 2) 
- 3. Two daughters—(a) Syeda Khatun (Defendant No. 4) e 
(b) Sufia Khatun (died before suit) 

Latifar Rahaman’s heirs are the plaintiffs themselves. Sufia 
Khatun’s heirs are her husband Moulvi Ahamad Hossain Prodhan 
(Defendant 5) and two daughters Begum Umme Salema (Defen- 
dant 6) and Begum Rabeya Kbatun (Defendant 7). 


7 
The plaintiffs thus claimed o-8-7—pies share of the properties 
10 


left by Safiquddin Ahammed. . 
It is not disputed that if the plaintiffs are the widow and sons 
of Safiquddin as stated in the plaint their share in the property 


7 . 
will be o-8-7—pies. 

IO 

It has been found by the Court of first instance that the items ` 

3: 7) 14, 15, 17, 20, 21, 22, 23, 24, 27, 28, 30 and 36 of Schedule 
‘Ka’ were sold away in execution of de@rees for arrears of rent 
obtained by the landlords in suits to which the present plaintiffs 
were made parties as heirs of Safiquddin Ahammed and purchased 
by the defendants 17 and 18. Consequently the, plaintiffs’ claim 
to these properties were baxred by the provisions of the section 47 
and order 21, rule 92 of the Code of Civil Procedure. The Sub- r 
ordinate Judge dismissed the plaintiff? claim in erespect of these 
properties, but allowed them their costs against the defendants 
17 and 18. There has been no appeal or cross-objection by the 
plaintiffs regarding these properties. 'The defendants 17 andi8 ẹ 
however have preferred an appeal against the decree far costs. 


This is F. A. 34 of 1939. d 
The defendants 1 ‘to i were | not contesting the claim of the 
plaintiffs, * > 


So far as.the properties now in dispute are concerned the only 
contest is by the defendants 9 and 14 and they are claiming the 
properties on the strength of mortgages given to the defendant I4 . 
by the defendant No. x for self and as certificated guardian of 
her minor sons, the defendants 2 ànd 3. dhe defendant No. 14 


- 
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instituted suits in enforcement ‘of these mortgages against these 
defendants rz to 3, obtained" decrees im them and put these pto- 
perties to sale in execution of those decrees and purchased some 
of them himself, the others being purchased by the defendant 9. 
The defendant 9 also claimed title to same of these properties on 
the strength of his purchase in execution of a decree for arrears of 
rent obtained by the landlord in suits to which the plaintiffs were 
not at all impleaded. It may be stated that in none of the above 
transactions and proceedings the plaintiffs were parties. 


The case of the contesting defendants was :— 

1. that the plaintiff No. 1 was not the widow of late Safiquddin 
Ahammed and that the plaintiffs 2 and 3 were not the sons of 
Safiquddin ; that the plaintiff No. r was never married to 
Safiquddin ; i 

2. that Safiquddin died leaving defendant No. r and defen- 
dants 2, 3, 4 and one Sufia Khatun as his legal heirs ; that they: 
were in exclusive possession of the properties to the knowledge of 
the plaintiffs. 

These defendants further contended “that in more than one 
suit the plaintiffs themselves*declared that they were not the legal 
heirs of late Safiquddin Ahammed and*defendants 1 to ^4 in the pre- 
sence of the plaintiffs asserted their exclusive right and title to the 
properties teft by Safiquddin and there have been several deci- 
sions by this Court and ®ther Courts that the plaintiffs are not the 
legal heirs of Safiquddin, 

Fourteen issues were raised on pleadings of the parties. Of these 
issues 5, 8 and 11 only will be relevant for the purposes of the 
appeals beforé us and these were as follows :— 

“o, Is the suit barred by the rule of res judicata? Can the I 
plaintiffs maintain the suit without setting aside the decrees and 


_ execution,sales at which the defendants purchased the properties ? 


Are they bound by decrees and execution proceedings in which the 
defendants purcha8ed some of the properties ? 

“go Was plaintiff No. 7 the legally married Wife of Safiquddin 
Ahammed? Are “plaintiffs Nos. 2 and 3 wo and legal heirs of 
~sanduddin ? 

"rr, ¢lavé the plaintiffs theiralleged title to the disputed pro- 
perties ? If so, what is the extent of their shares ? 

The learned Subordinate Judge decreed the plaintiffs claim 
in respect of the properties involved in this appeal on the follow- 
ing findings: -e . 

1 The issue as £o whether or not Khatemannessa was the 
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legally married eife of Safiquddin,is not barred by the principle of Cm. 
res judicata ; ° p 1942 

2. (a) Safiquddinlegally married Khatemannessa who was his 
maternal cousin, according to -Mahammadan law and she was not vs 
his concubine ; : posed 

(b) the defence story fhat Khatemannessa was a maid servant 
in the.house performing menial works both inside and outside the 
house, appearing in public road, -accompanying Tanjina and 
others to railway station walking behind the Carts etc, is quie e 
absurd. 

3. Khatemannessa and her sons have all along been in posses- 
sion and full enjoyment of their right in the properties left by 
Safiquddin and they had nothing to stspect that their right was 
being denied by any body. 

The defendants 9 and 14 have preferred an appeal from this 
portion of the decree and this is F. A. 7.0f 1939." 

In F. A. 7 of 1939. 

Mr. Gupta appearing in support of the same raised only the 
following points : 

1. That the issue as to whether Khatemannessa and her sons 
were the legal heirs of Safiquddin Was barred by the principle of 
res judicata between co-defendants in view of the prior decision on 
the matter in Rent Suit No. 1 of 1922 ; 

2. That on the evidence on record thé reasonable conclusion 
is that Khatemannessa was not married With Safiquddin ; 

3. That, in any case, the plaintiffs cannot be allowed to get their 
share in the property from the appellants except on payment of 
their share of the debt left by Safiquddin. é 

Mr. Gupta also formulated a fourth point for the appeal, namely 
‘that the title of the plaintiffs, if any, became extinct by adverse 
possession.’ He however, gave this point ug in course of the 
hearing of the appeal and conceded that in view of the evidence on 
the record there was no substance in it. 

As has been stated above the case of the plaintiffs is that the, 
plaintiff No. 1 Khatemannessa Bibi was the legally married wife 
of Safiquddin and that the plaintiffs Nos.°2 and 3 and Latifar 
Rahaman were the three sons of that marriage. The defendants 
in their written statemént denied that the plaiftiff No. 1 was the 
legally married*wife of Safiquddin and that her sons, the. plaintiffs 
2, 3 and Latifar Rahaman were the sons of Safiquddin. On this 
pleadiag, therefore, the factum probandum before the Court was 
‘whether the plaintiff No, 1 was married. with Safiquddin and . 


Chanfralal Agarwalla 
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whether the plaintiffs Nos. 2 and 3 and Latifar Rahaman were the 
issues of that marriage’. E : 

Though disputed at the hearing of *the suit, it is no longer in 
dispute that plaintiffs Nos. 2, 3 and Latifw Rahaman were begotten 
by Safiquddin on the plaintiff No. 1 Khatemannessa.' The only 
fatts now in dispute, therefore, is wlfether the plaintiff No. r 
Khatemannessa was married with Safiquddin, and, was so married 
before the birth of these children. 

The case of the plaintiff is (1) that Khatemannessa was related 
to Safiquddin as a cousin being his maternal uricle's daughter ; 
(2) that she became an orphan when she wasa mere infant of 1 
or 8 years ; (3) that Safiquddin, who admittedly was a respectable 
gentleman of substantial means, broüght her up from that age asa 
member of his own family, and (4) that on the death of his first 
wife in 1912 he himself married her and lived with her till his 
death ; (5) that all the children were born of this marriage during 
this period. 

Though at the hearing of the suit the defendants contested each 
one of these facts, they now admit. 

(1) that she became an orphan at the early age of 7 or 8, . 

(2) thatsince then she was brought up by Safiquddin in his 
own family, e ^ 

(3) that from sometime after the death of Safiquddin's first wife 
till his own -death he co-habited with -Khatemannessa in the same 
dwelling house with his edmitted wife and children and begot 
children on her also, who were all born and brought up in the 
family house. 

The only facts, denied by them are (1) her relationship with 
Safiquddin as cowsin, and (2) her marriage with Safiquddin. 


At the trial the defendants wanted to say that, Khatemannessa 


was a mere maid servant in the family, doing menial services of 
all sorts, both outdoor and indoor. This case has now been 
abandoned. “The case of the defendants now is that she was a mere 
concubine of Safiquddin and all the children born. of her were the 
issues of this concubinage. 

The order to establish the factum of marriage the plaintiffs 
relied on a 

(1) the presumeption arising in favour bf the relationship of 
husband and wife from the now admitted fact of lofg, continuous, 
and exclusive co-habitation as man and woman. 

(2) the direct evidence of marriage given by the persons 

(a) taking part in tbe solemnization of the marriage ; P. W. 3. 


P4 


Vor. 75.], * HIGH COURT. ` as wc 8897 
< : L Civit, 
(b) attending the marriage : Pe Ws. 2, 4, 5, 6, 7, 8, 14, 16 ; kahan 
(c) invited to attend the marriage though failing so to attend ; , 142 
P. Ws. 10, 23 . E Chandralal Agaryalla 
(3) the evidence cf opihion of certain relations as expressed by Kebal Chand 
their conduct as to the relationship of husband and wife betwoen Agarwalla. 





Safiq and Khateman. P. Ws. 11 and 17. 

In order to counter-act this evidence the defendants relied on 

(1) the evidence of some relations 

(a) who denied the factum of marriage (D. Ws. 31, 18) 

and (b) asserted that she was kept in concubinage (D. " 
Ws. 18, 31) 

(2) the conduct as expressive of opinion as to the relationship 

(a) of certain relations, (Ex. S. Ex. Z25, Ex. Y95, Ex. Y149 and 
D. W. 18,31) à 

(b) of certain officers of the Iu (Ex.1Z116, Z8: EO) and D. 
W. Rampada Chatterjee) 

(3) alleged admissions by Khatemannessa herself : (Ex. W, . 
Wr, Wa) 

They also urged that the question could not be re-agitated in 
this suit, it having been deciled in a former Rent Suit No.1 of 
1922 in which the present plaintiffs and the admitted heirs of 
Safiquddin were arrayed as “co-defendants. As the contesting defen- 
dants are claiming under the admitted heirs, that decision would 
operate as ves judicata in their favour. 

It may be noticed here that so far as the claim of the plaintiff 
No. 1 is concerned it is also a relevant question whether, assumffng 
that she had been married with Safiquddin, that relation- 
ship, continued till the death of the latter.* Jt is however, 
not the case of the defendant that such relationship, if it existed 
at any time, ceased to exist subsequently before the death of  * 
Safiquddin. Moreover under section 4 of the Evidence Act it 
is open to a Court upon proof of a marriage to holdeas proved 
the subsistence of that marriage on later date, unless and until it 
is disproved: Ismail Ahmed v. Momin Bibi (1). As has been ® 
pointed out above, in the present case nothing has efen been 
pleaded against the subsistence of the marriage "at the date of death 
of Safiquddin if there was such q marriage at all. . 

Section 2 (1) of the Evidence Act prohibits “the employment 
of any kind of*evidence not specifically authorised by the Act 
itself. “What matters should be given in evidence as essential 
for the ascertainment of truth, it is the purpose of the law of z 


(1) (1941) P. C. ry. M i . 
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evidence, whether at common lgw or by statute, tô define. Once 
a statute is passed which purports to contain the whole law, “it is 
imperative. It is not opén to any Judge to exercise a dispensing 
power, and admit evidence not admissible by the statute because 
te him it appears that the irregular evidence would throw light upon 
the issue ;" Srish Chandra Nandy v. Rakhalananda Thakur (1). 

Whether or not the statute approaches the realization of the 
hope for ‘a system of evidence simple, aiming straight at the subs- 
tance of justice, not nice or refined in its details, not too rigid, 
easily grasped and easily applied'—it is this statute alone that can 
be looked into. 

It cannot be disputed that the Indian Evidence Act does not 
contain any express provision making evidence of general reputa- 
tion admissible as evidence of relationship: akshmi Reddi v. 
Venkata Reddi (2). 

Reputation is simply a cumulation of ordinary ‘perception 
testimonies’, heard and gathered and reduced toa single implied 
assertion, which assertion is now reported to the tribunal by the 
witness who perceived the cumulative assertions. 

The special weakness of reputation is the anonymity of the 
original assertors. All the considerations for hearsay. testimony 
apply here. | 

The other special weakness of 'reputation evidence' is the 
difficulty of checking the trustworthiness of the witness reporting 


it. Where a witness asserts that a reputation existed as to the 


patticular relationship of some particular persons it is ordinarily 
impracticable to uncover his error, if any. Cross examination, 
or other witnegsés, may disclose grounds for doubt. But for the 
most part his assertion is likely to remain simply an assertion, 
dependent for its value on his own appearance and relationship to 
the parties. 

Section*5o of the Evidence Act is the only provision which 
to a certain extent allows evidence somewhat akin to 'reputation: 
evidence’. . : 

The Section runs,as follows :— 

*When the Court has to form an ,opinion as to the 


. relationship of gne person to angther, /Ze opinion expressed by 


conduct, as t existence of such relationship, of any person who, 
as a member of the family or otherwise, has special means of know- 
ledge on the subject, is a relevant fact............... 


(1) (1941) 73 C. L. J, 555 (562) 7 45 C. W. N. 435 (P. C.) ; (1941) P. C, 16, 
(2) A. I, R. (1937) P. C. 201 (202). 
e 
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Opinion means judgment or *belief......... ....What one thinks em, 
ona particular question.............. a belief, a conviction. 1942. 

So, when a Court hasto judge as to the relationship of one Chandralal Agarwalla 
person to another, it is permitted to take into consideration Kebal Chand 
the ‘belief’ or ‘judgment’ qf a person provided the requirementse of Agarwalla, 





this section are satisfied. f i 

The "Zelief is indeed a state of mind and can be evidenced by 
(1) external circumstances, calculated by their presence or occur- 
rence to bring about the state of mind in question ; and conse- : . 
quently showing the probability that the state of mind subse e 
quently ensued ; (2) conduct or behaviour illustrating and pointing 
back to the state of mind producing it; (3)a prior or subsequent 
state of mind indicating, within certain limits, its existence at the 
time in question? 

The section allows only ‘conduct’ as evidence of the opinion, 

a conduct, which is the expression, in outward behaviour, of the 
belief entertained. . 

The conduct must be the result, the opinion being the moving 
cause. The resulis are the traces by which we may infer the 
moving cause. We are to infer from, an observed effect, conduct—, 
the probable cause—a specific mental state. Conduct: may reveal 
the belief of the actor in so far as the specific act is of a tenor which 
cannot well be supposed to have been willed without the inner 
existence of that belief. č 

It should be remembered that in the present case the specific 
mental state—the opinion,—the belief—is not of itself materifl to 
the issue às a prodandum. It is of service only evidentially, as form- 
ing a step of inference to some other fact (viz, the relationship) 
which forms the ultimate object of the trial. 

The section makes only “opinion” as relevant and enjoins how * 
this opinion itself isto be proved. It is only ‘opinion as expressed 
by conduct! which is made relevant. This is how* the conduct 
comes in. The offered item of evidence is ‘the conduct’, but what 
is made admissible in evidence is “the opinion”, the opinion as* 
expressed by such conduct. The offered item of evidence thus 
only moves the Coart to an intermediate decision : its immedjate 
effect is only to move he Coart to see if this gonduct establishes 
any ‘opinion’ pf the person, whose conduct is in fvidence as to 
the relationship in question. In order to enable the Court to _ 
infer ‘the opinion’, the conduct must be of a tenor which cannot well 
be supposed to have been willed without the inner existence of * 


the ‘opinion’. 
* 
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When the conduct is of such*a tenor, the Court only gets to 
a relevant piece of evidenoe, namely,,Z4e opinion of a person, It 
still remains for the Court*to weigh of such evidence and come to 
its own opinion as to the acum probandim—as. to the telationship 
in,question. A 

The. state of the English law on the point at the time 
when the Indian Evidence Act was enacted in 1872 will 
appear from the following summary of the law to be found in the 
then edition of Taylor on Evidence, section 584 of which ran as 
follows :— 

“Again, family conduct, such as the tacit recognition of rela- 
tionship, and the distribution and devolution of property is 
frequently received as evidence from which the opinion and belief 
of the family may be inferred, and as resting ultimately on the 
same basis as evidence of family tradition. For, since the prin- 
cipal question in pedegree cases terms on the parentage or descent 
of an individual, it is obviously material, in order to resolve this 
question, to asecrtain how he was treated and acknowledged by 
those who sustained towards him any relations of blood or of 
affinity. Thus, in the Berkeley Peerage case, Sir James Mansfield 
remarked, that, ʻif the father is proved fo have brought up the 
party as hislegitimate son, this amounts to a daily assertion that 
the son is legitimate. So the concealment of the birth of a 
child from thé husband the subsequent treatment of such child 
by the person, who, at the time of its conception was living in 
state of adultery with the mother,—and the fact that the child 


.and its descendants assumed the name of the adulterer, and had 


never been recognised in the family as the legitimate offspring.of 
the husband,—are circumstances that will go far to rebut the 
presumption of legitimacy, which the law raises in favour of the 
issue ofa married Woman. Again, if the question be whether a 
person fromewhom the claimant traces his descent, was the son 
of a particular testator, the fact that all the members of the family 


# appeared to have been mentioned in the Will, but that no notice 


is taken of*such person, is strong evidence to show, either that he 
was not the son or at least that he had died without issue. before 
the date of the Will ; 3 and if the object to be proved that a man 
left no children, the production of his Will, in which no notice 
is taken of his family, and by which his property is " bequeathed to 
strangers or collateral relations is Sepa evidence of his having 
died childless.” 


This might have been the material source of the Indian section 
LÀ 
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e. 
50. , But it seems, that the language wsed in the section makes the 


Indian Law much more restricted. ° 
. 


The section opens with the words :* When the Court has to 
form an opinion aso the relationship.’ These words would 
certainly mean “asto the existence or the non-existence of fhe 
relationship.” But the opinion that is made relevant by the sec- 
tion is “the opinion.............. as to the existence of such relation- 
ship,” and not “the opinion as ¢o such relationship.” It may 
mean that “the opinion as to the mon-existence of such relation- 
ship” will not be admissible in evidence at all. A comparison of 
the language of this section with those of sections 47, 48 and 49 
also seems to lend some support to this view. But in view of the 
facts of the present case it is not necessary for us to pursue this 
matter further. 


The person ‘whose opinion is made evidence by the section 
must be shown to have 'special means of knowledge on the 
subject’. . 

So evidence under this section can come in only when the follow- 
ing requirements are fulfilled :— 

1. The person whose opinion i$ sought to be given in evi- 
dence must be proved to* have special means of knowledge on 
the subject ; 

2. (2) The opinion alone is evidence ; 

(b) The opinion as expressed by confluct only is evidence ; or, 
in other words, e 

(i) conduct only can be given in evidence 


(ii) from the conduct given in evidence the” Court is to. see 
whether it is the result of any opinion held by the person ; 


3. The opinion which is relevant must be,the one as žo the 
existence of the relationship ; 

(1) As has been pointed out above, the negative Spinion—or 
the opinion as to the non-existence of the relatjonship may not be 
relevant under this section. g 

But the question does not fall to be decided in the present 
‘case. The defendants no doubt have offered in evidence conduct 
of certain near relations as expressive of this negative opinion. In 
. our opinion howeyer, the offered items do not establish any such 
opinion at all and consequently it becomes quite unnecessary for 
us to consider whether a negative opinion is relevant under sec- 
tion 5o of the Evidence Act. We shall discuss this evidence in its 


proper place. b 
*. 
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_ The plaintiffs, it has been stated above, also rely on the presump- 
tion of marriage arising from tong contingous cohabitation. 


: There can be no doubt that such, a presumption arises in 
favour of the plaintiffs in view of the admitted facts of this case. In 
Mohabbat Ali Khan v. Md. Ibrahim Khas (1) their Lordships eA the 
Judicial Committee observed :— 

“It might not be considered necessary to enter into any question 
of presumption of proof, as their Lordships find themselves in 
agreement with the District Judge to the effect that the marriage 
is proved ; and they do so ona broad induction of the oral and 
documentary evidence asa whole. But their Lordships think it 
expedient to deal with the reasons which have induced the Judicial 
Commissioner to difer from the District Judge. He correctly 
says : ; 

“The law presumes in favour of marriage and against concubinage, 
when a man and a woman have. cohabited continuously for a 
number of years There is ample authority for this position, which 
will be found cited ina ruling of the Lahore High Court, Indar 
Sing i Thakar Sing gh (2)". 

*. * * * 

In the case ide the Judicial Committee ther ‘was an 
undoubted difficulty on account of the fact that the mother of the 
appellant was not a purdahnashinlady. The other wives lived 
behind the purdah accogding to the well known Mahomedan 
habit. They were strict Mahomedans, young persons brought 
from Afghanistan. Tha third wife, Mt Babo had been in facta 
maid-servant and house-keeper in the household of the deceased. 
When the marriage took place she continued her duties in the 
household and was not purdahnashin. In considering how far 
this fact went against the presumption of marriage raised by con- 
tinuous cohabitation the Judicial Committee observed : 


"Even if that had involved or recognized a lack or disregard 
to social status, these things were essentially matters for herself 
and her pusband to ‘consider. But it is no part of the law of 
India that to have lied and to remain behind the purdah isa, 
necessary part of a lady’s legal marriage or a*conclusive evidential 
fact. “It is g cireumstance to be consideretl when the fact ‘of the 
marriage is in issue. But that issue is to be determined ona’ 
broad conspectus of the whole situation, including, of course, the’ 
purdah item. In the pr'sent čase, itis by no means sufficient to 


(1) (1929) L. R. 56 I. A. 201 ; ; 50 C. L. J. 89: 
(2) (1921) LL.R.2 Lah, £07. 


. ` 


Vor. 75] ' ict COURT. EE 


interfere either with the presumptiens of law or the balance of the ` 


proof of fact." : r 

. The law presumes in favour of. marriage against concubinage 
when a mìn and a woman have cohabited continuously. Even 
if the direct evidence of marriage, if any, be unsatisfactory, this 
fact alone may not displace this presumption. Where there is 
prima facie evidence of cohabitation as a man and wife, anda 
long course of treatment as a wife the presumption of marriage 
can be repelled only by evidence of the clearest character : 
JImambundi v. Mutsaddi (1). 

In Khajah Hidayut v. Rai Jan Khanum (2), the Right Honble 
Dr. Lushington in delivering the judgment of the Judicial Committee 
quoted the following passages from Macnaghten :— 

. "The Mahormedan, lawyers carry this disinclination (that is 
against bastardizing) much further; they consider it the legitimate 
of reasoning to infer the existence of marriage from the proof 
of co-babitation”..................... Kaka aaa an essc. “None but 
children who are in the strictest sense of the word spurious 
are considered incapable of inhériting the estate of their putative 
father. The evidence of persons who would, in other cases, bé 
considered incompetent witnesses is admitted to prove wedlock, 
and, in short, where by any possibility a marriage may be presumed, 
the law will rather do so than bastardize the issue, apd whether a 
marriage be simply voidable or void a4 igitio the offspring of it will 
be deemed legitimate.” 

. His Lordships then observed : 

“Tt may be observed that this is the statement of Mr. 
Macnaghten, evidently after great deliberation “upon the subject, 
‘because he goes on to refer to what has been said by Sale ; and 
he then observes—‘ This I apprehend, with al] due deference, is 
„carrying the doctrine to an extent unwarranted by law ; for where 
children are not born of woman proved to be martied to their 
fathers, or of female slaves to their fathers, some kind of evidence 
(however slight) is requisite to form a presuntption of matrimony’ . 
He then observes—' The mere fact of casual concubirage is not 
* sufficient to establishelegitimacy ; and if there be proved to haye 
existed any insurmountable obstacle to the marriage of their putative 
father with their mother, the children, though not born of common 
women, will be "considered bastards to all intents and purposes’, 
‘The effect of that appears to be, that , where a child has been born 


(1) (1918) 451. A. 73; I. L. R. 45 Cajc. 878; 28 C. Ls]. 409. 
(2) (1844) 3'M. I. A. 295 (317-318, 323). 
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. toa father, of a mother where there has been not a mere casual concu- 


binage, but a more permaneyt connection, and where there iv no 
insurmountable obstacle to such a marriage, then, according to the 
Mahomedan law, the presumption is in favour of such margage having 
taken place’. 

This decision was given by the Judicial Committee in 1844, 
long before the Indian Evidence Act was enacted and it appears 
from the same judgment that their Lordships looked upon this as a 
principle of evidence recognized in the Mahomedan system. It 
was observed: ‘‘We apprehend that in considering this question 
of Mahomedan Law we must, at least to a certain extent, be 
governed by the same principle of evidence which the Mussulman 
lawyers themselves would apply to the consideration of sucha 
question.” 

This may not be the correct position after the'enactment of the 
Indian Evidence Act. But even after this Act the presumption 
has been raised in favour of marraige from similar facts and cir- 
cumstances, as has already been pointed out. See also Dinohamy v. 
Balahamy (1) ; Sadik v. Hashim (2). 

It has always been held, even after the enactment of the Indian 
Evidence Act, that where the parties constantly, openly and con- 
tinuously lived and cohabited togetherefor several yeats and had 
several children and were regarded and recognized as man and 
wife by theirerelations and friends, these facts in the absence of 
counteravailing circumstasces afforded clear and conclusive evi- 
depce of marriage. This presumption will now arise under section 
114 of the Indian Evidence Act, remembering that amongst the 
Mahomedans marriage may be constituted without any ceremonials 
and that adultery is a heinous offence according to Moslem faith. 
There is always a presumption against misconduct, against immo- 
rality and illegalitye 

Admittedly Khatemannessa was brought up by Safiquddin 
himself from the age of 8. The plaintiffs’ evidence -is that she 
was the daughter ofe Safiq’s maternal. uncle and the evidence on 
the point, satisfactorily establishes this relationship. In any case 
Safiq was very kind te this orphan and took charge of her when, 
she was only 7 or 8 years old. , Admittedly “she was not married 
to anybody else Admittedly thefe was no legal bar to her 
marriage with Safiquddin. In these circumstances, unless we are 
prepared to assume that Safiq was a 10gue, it is difficult to believe 


that a man of Safiq’s position and disposition kept his own ward 


(1) (1927) 47 C. L, J. 412 (P. C) 
(2) $916) L. R. 43 1.A. 212 ; L p R. 38 All. £27 ; 25 C. L. J. 363 
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in the disreput&ble state of conqubinage, utilising her only for 
the àppeasement of his own sexual passions. There is absolutely 
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nothing on the record to ascribe such character to. Safiquddin and Chandralal Agaryalla 


the subsequent conduct is equally difficult to explain unless we 
accept the proposition that Khateman was Safig's married wife. 
Safiq might have a concubine. But it is preposterous to suggest 
that he was so devoid of all sense of decency and so oblivious 
to the duty of protecting the family morals that he could keep 
that concubine in the same family dwelling house with his married 
wife and that that concubine went on giving birth to children 
all along being kept in the same house. No society would counte- 
nance this and no wife would tolerate this. Yet this is exactly. 
what happened in this case if we areto believe that Khateman 
was a mere conqubine. This treatment of Khateman continued 
even after Safiq’s death, when Tanjina, the admitted wife, had free 
band in the matter. 


In the present case, however, we have the direct evidences of 
marriage, the evidence of P. Ws. 2, 2, 4, £, 6, 7, 8, 14, 16, 10 and 
23; these witnesses have been believed by the learned Subordi- 
nate Judge who saw them in the witness box and nothing could be 
placed before us to impeach their credibility. 


P. W. 3 Md. Hashiruddin says thathe was a class friend of 
Safiquddin and ‘ook an important part in the solemnization of the 
marriage by being one of the witnesses mecessary for the Mahome- 


dan marriage. He says: e 


"I was present in Majlish of Khateman's marriage which took 
place 25 years ago or so, with Safiquddin in his ‘house at Zamin- 
darpara. He told me that Khateman was his maternal cousin and 
she had been living in his family. Moulavi Mostan was the Molla 
ofthe marriage. He was Imam of the local Masjid. Matu Sarkar 
was Ukil. His another name is Azizur. Myself and Aminuddin 
Pandit were the two witnesses of the Ukil. All sof them have died. 


The Ukil and we went to the bride. He «proposed if she was " 


willing to marry Safiquddin for a dower of Rs. 5000. She gave 
*consent to it. We rgturned to the Majlish where the Ukil inti- 
mated to the Molla and others that the bride consented to the 
marriage. Kalma was read and the marriage wał celebrated. 
Rs. 1,000 was paid in ornaments and the balance, Rs. 4,000 stood 
as deferred. Feasts were held on the occasion. Many gentlemen 
of the locality attended the marriage, such as Nurul Huque ando 


Najmal Huque and others.” If cross-examination this witness 
. . 
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said that Khateman’s marriage (tok place before” Safiq's marake 
with Tanjina and about a year before that marriage." 


The event was à simple one and thtre could be no error in its 

perception. 7 

° Nothing could be suggested against mis witness so as to weaken 
his evidence as being possibly vitiated by any error in the 
perception, recollection or narration on his part. Unless, there- 
fore, we assume that this witness purjured himself deliberately, 
in this respect there is ro reason why this evidence should be 
discarded. Nothing was suggested in cross-examination as to 
why he should tell lies. The witness isan old man of 65 and is 
a respectable gentleman of the locality. The learned Subordinate 
Judge who heard him deposing and who thus had ample opportunity’ 
of noticing his demeanour in the witness Vox believed him. 
Nothing could be suggested against this witness here which would 
in any way discredit his evidence. 

This evidence is amply corroborated by the evidence given 
by several other witnesses who claimed to have attended the 
marriage. ‘These are P. Ws. 2, 4, 5, 6, 7, 8, 14, and 13. 

P. W. 2 said : . 

"Late Safiquddin Ahmed was mye mothers brother. I was 
brought up in'his house, às my father died in my infancy. Safi- 
quddin’s first wife was Taibunnessa, Second was Khatemannessa, 
third was Tanjina. I wasepresent when he married Khatemannessa. 
Hgr father was Ramjan Ali. He was Safiquddin’s maternal uncle. 
He was of Jobriduar village. Khatemannessa lost her parents. 
during her infancy and Safiquddin brought her, his cousin sister, 
to his house when she was 7/8 only and kept there. She lived 
in his family since. She was married when she was 16/17 to 
Safiquddin. It toek place 25/26 years ago.. Mostan Sha, Imam 
of the Masjid of Safiquddin was the Molla of the marriage. He 
died 15/ 16" years ago. ‘Azizur Rahaman alias Muta Sarkar was 
the Ukil. Hashiruddin and Amiruddin were witnesses to the 
consent. , Amiruddin has died. Rs. 5,000 was fixed for Mohorana ; ; 
Rs. 1,000 was prompt and was paid by ornaments. The Ukil 
with the ‘witnesses went -to the bride to propose the marriage to” 
het. She gave eonsent to it They returned to the Majlish and 
declared that the bride consented to-the marriage for dower of 
Rs. 5,000 out of which Rs. 1,000 would be prompt. Safiquddin 
was there and he agreed to it. The marriage was thereupon 
"celebrated according to the law. , Ornaments worth Rs. 1,000 were 
given in our presence. , Safiquddin and Khateniannessa lived as 


' 
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husband and wife after the marriage tjll his death in 1330 Falgoon. 
They got children of whom Khalilar “and Khatibar, two .Sons aré 
alive. One son has died. 3 do not remember his name.” 

In his crdss-sxamination the witness said :— 


"I was in Safiquddin's house from a month before the time*f 


his marriage with Khatemannessa. No invitation letters were 
printed for the occasion. Hashiruddin and Basiruddin attended 
the marriage, who had to come from distant places. In the Majlish 
of the marriage there were these two, gentlemen and many . local 
gentlemen. The most respectable of them were Munshi Najmal 
Huque, Moulavi Nurul Huque, Munshis Golam Ahamad (Huque), 
Azizur Rahaman, Keramatali, Raichuddin Ahmed and Rafiquddin 
Ahmed. Only Raichuddin of them is alive now. Others have 
died. The day before yesterday he came to Jalpaiguri to attend 
a meeting and not in connection with this case. Icannot say 
what negotiations, if any, took place, for the match. Khateman 
was brought to his house by Safiquddin 32/33 years ago. He used 
to live most part at Siliguri, after his marriage with Tanjina. It 
was because Khateman and ‘Tanjina did not pull on well. It was 
not for Khateman's misconduct with him. Itis nota fact that 
` he went with Khateman to „Siliguri and misconduct with her there. 
He almost permanently lived at Siliguri for the last of his life. 
He went there 24 years or so ago, as such. He used to have 
servants and maid-servants in Siliguri basha of his. Itis nota 
fact that Khateman served as maid-servent in that basha. 
Domestic servants were not manied with maid-servants of fhe 
house.” 
* 5 * * * 3 * 
* * * * * 
"Khateman's marriage took place at night: Hashiruddin and 
Boshara attended the marriage, as Safiquddin’s friends. Mustan 
Sha belonged to Pabna District. I did not accompany the 
Ukiland the two witnesses to the bride and So I did not hear 
the bride to give consent. There was no waiting for the Moha- 
^ ^ e * D . 
e P. Ws. 4, 5, 6, 8, 1g and 16 gave substantially the same narraz 
tion of the event and corroborated each other. and F v 2 in every 
material particular. 


It could not be denied that these are.all likely witnesses of the 
event, if the event took place at all. The only criticism that 
could be levelled against the evidence ef these witnesses is that 
there were certain discrepancies in the . minor details. and. specially 
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regarding the relative time .of “the marriage of” Khateman | and 
Tanjina. As was pointed ofit by the .learned Subordinate Judge 
the witnesses were deposing to the fact of a marriage which took 
place 2:/26 years ago and the discrepancies referred fo was quite . 
nftural. These discrepancies rather show, that they were not tutored. 
The learned Subordinate Judge observed : 

“Such discrepancies do not strike at the root of the main 
story.” 

He believed these witnesses and accepted their evidence as 
establishing the fact that Safiquddin married Khatemannessa who 
was his maternal cousin and that Khatemannessa was not a concu- 
bine. We see no reason to differ from this conclusion. 

The event was further corroborated by the evidence of P. Ws. 
ir and 23 who were related to Safiquddin, being his first wife's 
brothers, and who say that they were invited to attend the 
marriage of Khatemannessa with Safiquddin though they did not 
attend the event. 

This direct evidence of marriage is further Garobofafed by tlie 
evidence of opinion, as expressed by their conduct, of persons who 
were near relations of the family and had thus special means of 
knowledge of the relationship. These age P. Ws. rr ander7. 

P. W. rr isa big jotedar and is the son-in- law of Safiquddin 
and Taibunnessa. P. W. 17 is a pleader at Jalpaiguri. It is 
difficult to see why these gespectable persons should purjure them- 
selves to support the case of the plaintiffs. 

* There i is not much evidence on the record as to the treatment 
accorded to her and her children by Safiquddin himself during 
his life-time. “Fhe only relevant evidence on the point is Ex. 23, 
Safiquddin’s own note book which contains entries showing 
that saris of the, same value were purchased for Tanjina and 
Khateman. 

Then tHere are the photographs of the family group [Exs. 5 (b), 
5 (c), 6 (a). Admittedly Safiquddin and his wife Tanjina are in 
these groups. The Witnesses: of the plaintiffs (P.-Ws. 10, 19 and 
20) identified a figure in the group as of Khatemannessa and 
certainly the position occupied by her in tbe group shows her to” 
be a promineng member of the family. «It is absurd to suggest 
that a concubine ora maid-servant could be allowed to occupy 
that position. It is highly improbable that Safiquddin and his 
admitted wife and other members of the family including ` grown 
up children will thus sit together for photography with a concubine 
of Safiq in their midst. It is still more improbable that such 
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photo will be*kept by the respgctable relations of Safiq. The 


contuct evidence by this .of the family members including Safiq 


and Tanjina and those respectable relations who kept this group 


photo greatly go to show their own opinion of the relationship. 
These photos were proved in evidence on I5th August, 1988. 


The defendants’ witnesses were all examined after that date. But 
none of their witnesses including Raichuddin (D. W. 31) and 
Rampada (examined on commission) ventured to deny that the 
figure pointed out as of Khatemannessa was really her. 

In our judgment the evidence adduced by the plaintiff to 
prove the factum of marriage is quite satisfactory. But over and 
above that the plaintiffs have in their favour also the presumption 
of law, semper presumitur pro matrimonio.* The burden of impeach- 
ing these rests heavily on the defendants. 

As has been stated above, the defendants contended that the 
issue as to whether the plaintiffs were the heirs of Safiquddin was 
barred by the principle of ves judicata, the same having been 
decided in a previous suit, namely, the Rent Suit No.1 of 1922 
[Ex. Z2] and Ex. Z 27 (a). Assuming that the issue was not so 
barred they sought to counteract the above evidence of marriage by 
relying on, what they characterized as” 

(1) Khatemannessa's Own admission on a previous occasion 
thatshe was not the married wife of Safiquddin and her sons 
were not the heirs of Safiquddin ; (Ex. W, Wr, W2) | 

(2) Opinion of Tanjina as to the noh-existence of the relation- 
ship as expressed by her conduct (i) at the guardianship proceeding 
under Act VIII of 1890 wherein she asserted that she and her 
sons and the daughters of Taibunnessa were the only heirs of 
Safiquddin (Ex S) (ii) as also in the Khasmahal mutation proceeding 
(Ex. Z25) 

(3) Opinion of the old officers of the fafnily as to the non- 
existence of the relationship as expressed by theiy conduct in 
differently addressing Khateman and Tanjina ; [Exs. Zr16, Z281(b)]. 

(4) Opinion of other relations as to thg*non-existence of the 
relationship as expressed by their conduct in getting their names 
mutated in certain tea shares as also in getting the same parigoned 
(Exs. Y 95, Y 149). 

They further relied'on . the evidence of somé neag relations of 
the family who fleposed to deny (1) Khatemannessa’s antenuptial 
relationship with Safiquddin and (2) her marraige with Safiquddin. 
These are D. Ws. 31 and 18. 

* Meaning—The presumption is altvays in favotr of the validity of a 


marriage, e 
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We shall take up the plea of gef judicata first. 


It cannot be disputed that a matter may be zes s judicata" be- 
tween co-defendants. “Ifa plaintiff cannot getat his right with- 


'out trying and deciding a case between “co: defendants, ° the Court 
‘will try and decide the case, and the co-gefendants will be bound. 


But if the relief given to the plaintiff does not require or involve 
a decision of any case between co-defendants, the co-defendants 
will not be bound as between each other by any proceeding which 
may be necessary only to the decree the plaintiff obtain”. 


Cottingham v. Earl of Shrewesbury (1). As was pointed out by the 


Judicial Committee in Munni Bibi v. Tirloki Nath (2) in order 
that a decision may operate as ves judicata between the co-defen- 
dants, three conditions must be fulfilled, namely, there must be— - 


(1) a conflict of interest between the co-defefidants ; 

(2) the necessity to decide that conflict in order to give the 
plaintiff appropriate relief ; 

and (3) a decision of the question between the co-defendants. 

See also Kishun Prosad v. Durga Prosad (3); Keder Nath 
Goenka v. Ram Narain (4). 


In Munni Bibi v. Tirloki Nath (2), M. and K were the rival 
claimants to a house. M alleged that the house belonged to her 
deceased father Amar Nath and that she inherited it from him. 
K alleged that the house belonged to her mother and that she 
inherited it. A creditor ®f Amarnath (Ms father) sued M and K 
toeestablish his right to sell house as the property of Amarnath. 
Though K was made a defendant in this suit she did not appear 
and contest the claim. The Court found that the house belonged 
to Amar Nath ánd decreed the creditor's suit. K's son paid off 
the creditor and took possession of the house. M sued to recover 
possession of the* house from K's son who claimed title under K. 
M urged that ‘the question of title as between her and K was 
ves judicata by reason of the decision in the creditor's suit. The 
Judicial Committee *held that the conditions of zes judicata were 
established in this case. | 


The fact that K'had not entered appearance and contested. 
the creditor's snit was held to be immaterial, It was observed that 
she was a proper party and had a right” to be heard if she so 
desired. 


(1) (1843) 3 Hare 627 (628). 

(2) (1931) L. R. 581. A 148; 53 C. L. J. 552. 
(3) (1931) P. C. 231.” 

(4) (1935) L. R. 62 I. A. 224. 


e 
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In Maung Sein Done v. Ma Pan, Nyun (1) the intestate had fees 


left two daughters P and S and two sons. - The sons took possession : 1942: 
of his estate. Thereupon 6 filed a suit against her two brothers Chandralal Agarwalla 
and her sister P for administration of the estate and to recower Kehal Chand 
her (th share under Bufmese Budhist Law. P filed no written Agarwalla, 
Statement, but gave evidence for her sister the plaintiff. The NL xus 
suit was dismissed on the ground that the succession was governed 
by the Chinese customary law under which the sons succeed to = e 
the exclusion of the daughter. Subsequently P filed a suit for e 
administration and to recover her X share. The Judicial Com- 
mittee held that the suit was barred by ves judigata as (1) there 
was a conflict of interest between P and her brothers, (2) that 
conflict would necessarily had to be decided to give relief she 
claimed and (3) the question between P and her brothers was 
finally decided. 

The principle laid in the cases of Munni Bibi (2) and Maung $ 
Sein Done (1) was reiterated by the Judicial Committee in 
Kedarnath Goenka v. Ram Narain Lal (3). In this case the right 
of judgment-creditor to bring the properties of a mutt to sale in | 
execution of a money decree against the Mohant of the mutt, | 
which had for more than a "quarter of a century been the subject 
ofincessant litigation, was in question. Some of the properties 
were sold and the sale was set aside by the Subordinate Judge on 
the application of the judgment-debtof There was an appeal 
by the judgment-creditor against this order. During the penderfty 
of this appeal the judgment-creditor obtained an order that the 
auction-purchasers should redeposit the purchase, monies which 
they had been allowed to withdraw. Two of the auction-purch- 
asers thereupon, instituted two different suits in 1918 against K, ° 
the decree-holder and M, the Mohant in posséssion of the mutt 
properties, for a declaration that they were not bound to redeposit 
the purchase monies on the grounds that the Court sale was 
invalid and the Mohant would not allow them to take possession 
of the properties they had purchased. In the opinion *of their 
Lordships of the Judicial Committee, in these suits it was clearly 
necessary to decide the dispute as to the validity of the Court 
‘sale between K and M, then arraigned as co-defendafts, for the 
purpose of givinf plaintiffs appropriate relief. The Mohant as 
defendant No. 2 sided with the then plaintiffs. The suits were 





(1) (1932) L, R. 59 I7 A. 247 ; 55 C. L. J. 403. E ` , 
(2) (1931) L. R. 581. A. 148; 53 C.L. J. 552. . 
(3) (1935) L. R. 621. A. 224. ` 5e 
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ultimately decided by the High Court against the then plainjifís, 
it having been held that the sale was valid and that the auction 
purchaser plaintiffs were bound to redeposit the money withdrawn 
by them. After this decision K proceeded to take possession 
of the properties purchased by himself but was opposed by the 
Mohant. He thereupon instituted the present suit against the 
Mohant and the suit once more raised the issue as to the validity 
of the sale of the mutt properties in execution of the decree. The 
Subordinate Judge held that this issue was not 7s judicata between 
the present (decree-holder auction purchaser) and tbe present 
defendant (the Mohant), because the then plaintiffs who are the 
auction purchasers of other properties at the Court’ sale had not 
in their suits sought for any relief as against the Mohant who was 
defendant No. 2 in those suits. Their Lordships seem not to 
have approved of this conclusion and observed: “This ruling 
was given before the recent decisions of this Board as to zes 
judicata between co- -defendants......... . Their Lordships later on 
observed: “In their Lordships’ opinion it was necessary in those 
suits to decide the dispute between them as the validity of the Court 
sale for the purpose of givimg the plaintiffs appropriate relief, and 
therefore this case is governed by the rule asto restjudicata be- 
tween co-defendants in 3 Hare 627, which has recently been 
applied by this Board in 58 I. A. 158 and 59 I. A. 247.” 

The doctrine of zesjudicata as between co-defendants must, 
however, be applied with great caution. Where the plaint itself in a 
prior suit did not raise any conflict. between the defendant and the 
co-defendant and the defendant did not appear,but the co-defendant 
appeared and &laimed an interest conflicting with the interest of the 
absentee defendant, the decision,if any, on the point cannot operate 
as ves judicata umless the absentee defendant gets notice of the 
conflict. In such circumstances the matter cannot be said to 
have been heard and finally decided so as to bind the parties. 
The basis of the principle of zes judicata is best expressed in the 
maxim e7es judicata” pro veritate accipitur :—A judicial decision is 
conclusive evidence inter partes of the matter decided.’ A matter 
* once formally decided is decided once for*all. “That which has 
been deliqgredein: judgment must be taken for established truth. 
Forin all probability it istrue in fact, and ,even if not, it is 
expedient that it should be held as true none the less— Expedit 
republice ut sit finis litium.* E ; ' 

The respondents strongly relied on the decision in Lal Mohan 

*Meaning—It is for the public good that there should be an end of litigation. 
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v. Ram Lakshi tx), to support the, view that the decision in the 
renf'suit r of 1922 did not operate as ves judicata against them. 
In that case M and J were daughters of B “by two different wives. 
G was brother of B. In 1924 Js mother M. executed a deed of 
partition admitting that properties in suit belonged to.B and G 
in equal shares. In 1:917] instituted a suit against G and M 
making R a pro forma defendant, alleging that G had no share in 
the properties that the deed of partition was fraudulent and 
collusive and that the same was not binding on her. G’s defence 
in that suit was that he hadan 8 annas share in the properties 
and that the partition deed was valid and operative. R did not 
enter appearance as a party in that suit, but, gave evidence asa 
witness supporting G's claim. The suit was decreed in J's favour 
the disputed land being declared as having been included in the 
estate of B and deed of partition, as not binding on J. There- 
fore R instituted the present suit against J and the sons of G for 
her share in the property. The matter for consideration was 
whether the decision in the former suit was 7es judicata as regards 
the question of the title of G in the properties in suit. 

Mukherjee and Guha, JJ. held that the rule of ves judicata 
on the footing of the parties having been co-defendants in the 
previous litigation did not apply to this case : but that there could 
be no escape from the conclusion that the former suit was repre- 
sentative suit instituted by one presumptive reversioner, namely, 
J, and that R must be regarded as 4 person claiming under ‘J’, 
inthe matter of the former suit and consequently the: deeision 
passed therein operated as 7es judicata between her as claiming 
under J and G's sons as claiming under G. ° 

` In arriving at the conclusion that the rule of ves judicata as 
between the co-defendants did not apply to this case the learned, 
.Jugdes after referring to the decision of the judicial Committee in 
Musst. Munni Bibi v. Trilokinath (2) observed as follows :— 

“Their Lordships have approved of the dictum acted upon by 
the courts in this country that to apply the.doctrine of ves judicata 
as between co-defendants three conditions are requisite : (1) there 
must be a conflict of interest between the defendants concerned ; 
(2) it must be necesgary tQ decide this conflict in order to” give 
the plaintiff the relief he claims ; and (3) the question between 
the defendants must have been finally decided. This decision ' 
is also an authority for the proposition that if these conditions 


(1) (1932) I. L. R. 59 Calc. 636. = 


(2) 1931) Ls R. 88 I. A. 148 (158) ; 53 C. L. J. 552. 
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are fulfilled, the fact that the ,deféndants who has a common Case 
with the plaintiff and who ifa proper party to this suit does not 
enter appearance but choose to stand Dy and letthe plaintiff fight 
her battle does not stand in the way of the rule of 7es judicata 
applyingas between him and his co-defendant who was in con- 
flict with the plaintiff. It is clear therefore that if the plaintiff in 
the present suit had taken no part in the previous litigation but 
had left it to defendant 1 who was the plaintiff in that suit to 
fight it out with Govinda, Govinda and for the matter of that 
Govinda's son, i. e., defendants 2 and 3and the other defendants 
who are transferees from Govinda or his sons, would have been 
bound by the resuleof that litigation just as much as the plaintiff. 
The case however is different here because the plaintiff by the 
evidence that she gave in that litigation supportéd Govinda and 
inthat way repudiated tbe case which defendant No. 1, as plain- 


tiff therein, sought to make out against Govinda. All that can be . 


said, in view of the result of the litigation is that there should 
have been a conflict between the co-defendants, but it cannot be 
said that, in fact, there was any.” 

There was some difficulty in deducing-the view as expressed 
in the last sentence quoted aboye from the decisiofis of the 
Judicial Committee. "These decisions do not require as a requisite 
condition that the co-defendants must have pleaded so as to raise 
the conflict of interest. Ig is not the conflict between the co- 
defendants in the previous litigation, but only their interest in 
tha? litigation: being in conflict, which is required for the appli- 
cation of the bar, In our opinion, if the pleadings on record, no 
matter whether the co defendants pleaded anything infer se or not, 
should raise the conflict of interest as between the different sets 
of the defendants A, this requisite condition, namely, that there 
must be a conflict of interest between the defendants concerned, 
shall be satisfed. : 

In thé present case, the decision which is set up as zes judicata 
"is the decision in the *Rent Suit No. 1: of r922. This suit was 
originally instituted against Safiquddin himself by his landlord 
Prasanna Deb Raikat. Safiquddin died durirfg the pendency of 
the suit, and, as fr as can be gatMered from the materials on 
record, the pfesent plaintiffs the present defendants rto 3 and 
Safiquddin's daughter by his first wife were substituted in his place 
as his heirs. The defendants r to 3 appeared and filed a written 
Statement denying that the present plaintiffs were also the heirs of 
Safiquddin. But from the evidence on the record it appears to 
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us that Kbatemànnessa was designedly kept from the knowledge 
of this conflict. . 


Mr, Gupta contends that as the present plaintiffs were parties 
co-defendants in that suit and as admittedly the present defen- 
dant No. 1 Tanjina, denied that the present plaintiffs were the 
heirs of Safiquddin (r) there wasa conflict of interest between 
the then two sets of defendants (2) it was necessary to decide this 
conflict in order to give the then plaintiff the relief he claimed, 
and (3) the question was decided in that suit, no matter on what 
materials that decision might have been based. Consequently 
that decision, so long as it is allowed to stand, shall operate as 
ves judicata, between the plaintiffs and the defendants 1 to 3 or 
persons claiming under them. 

e. 


In our opinion this will be a dangerous extension of the rule 
laid down by the Judicial Committee. The present plaintiffs were 
made parties as the heirs of Safiquddin. There was nothing on 
the record till then to give them any notice of any possible con- 
flict. Ifthey had no defence to put forward, and the result of 
that suit shows that they had none, they were not bound to put 
in useless appearance. If, therefore,’ behind their back anything 
was pleaded assailing theif interest and if the then plaintiff there- 
upon chose to accept the relief as modified by such pleading, it 
is difficult to see how the matter can be said to have been heard 
and decided. The absentee co-defendfnts having no notice of 
the conflict and thus having no occasion for exercising their right 
of appearance and contest, the matter, so far as they are concerned, 
were not heard and decided by the Court. Ir our opinion the 
decision is not zes judicata and the plaintiffs are not debarred from 
agitating the matter in the present suit. The decision in that 
suit was by.the agreement of thethen plaintiff &nd the appearing 
co-defendants. In our opinion the correct view of the, decision is 
as if the then plaintiff withdrew his claim as against the absentee 
defendants and by consent confined his relief gnly against the con- 
testing defendants. . e 


¢ It should further be noticed that after this suit No. 1 of 1922, 
there were several other suits for arrears of rent, for subsequent 
periods by the same plaintiff in which Khatemannes& was made 
party defendant as second widow of Safiquddin and her sons, the 
present plaintiffs 2 and 3, were made parties as sons of Safiquddin. 
In these suits Tanjina and her sons, the present defendants r to 3 
were also made party defendants ag other heirs* of Safiquddin. All 
these suits were decreed against all thése persons as heirs of 
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Civit, 


Safiquddin and consequently, , if, fhe decision in suif No. r of 1922 
1942. could operate as zes judicat@, it is ditfjcult to see why these‘later 
Chandralal Agarwalla decisions should not also be ses judicata, These being the later 
v. decisions will override the "effect of the” decision in Sait No. 1 of 

, Kebal Chand 


Agarwalla, 1922 in this respect. 


Coming now to the evidence given by the defendants to 

impeach and counteract the direct evidence of marriage as also the 

. e strong presumption of marriage from the admitted conduct, we have 
the depositions of D. Ws, 18 and 31. 


D. W. 31 is admittedly a nephew of Safiquddin, being Safiq’s 
step sister's son," D. W. 18 is the father-in-law of D. W. 31r and: 


also claims to be Safiq's maternal cousin. 
* 


[D. W. 18 said: “I was a Sub-Inspector of Police......... dear 

Safiquddin was my maternal cousin. His house was near mine. His 

° first wife had four daughters. The eldest Tora was married to one 
son of Abdul Karim Mea of Dharampur. Her mother was alive at 

her marriage. She, however, died within a year after Tora’s 

marriage. Safique married .Tanjina, within 6/7 months after the 

death of his first wife. He married no other wife in the meantime. 

I accompanied the groom’s party to Rangpur, where Tanjina was 

married. I had at that time, my house at Zamindarpara in 
Sannysikata. 400-500 partook of the feast at Zamindarpara, held 

on that occasion. Printed invitation letters were issued for it. 

'hnjna had her first son, Bara Bow, within a year or so after his 

marriage. Khateman, a woman in Safiq’s house, gave birth to an 

illegitimate sog for which the local men went to socially boycot 

him. So Safiq left village for Siliguri. The above bastard was 

* born1% year after the birth of Bara Bow. He left with all, 
including attendants, servants, maidservants. I saw Khateman 
in his house. She was not related to Safiq. He never married 
her. She was one of the maidservants in his house. She used 
to come out and serve tea, tobacco to Safique and his friends. 
She used to walk ip public roads. She was not parda woman. 
Tanjina was a parda lady. Safique and other used to address 

Khateman by name. Tanjina had two sons and a daughter, Baro 
Bow, Bach? and Buni. I attended the Akikas of Baro Bow and 

Bacha, I was not. invited to attend “the Akikas of 3 sons of 
Khateman. I was at Binaguri when Safique Mea had been leaving 
i forSiliguri I went to his Basha at Siliguri many times. There 

: also Khateman did the work of a maidservant, both inside and 
outside the house. Safique Mea never treated Khateman as his 
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. . . . 
wife and her sons as his sons. “Barp Bow and Bacha were intro- 
ducèd to us as his sons but,not the sofis of Khateman....... GG aaa i 
In-his cross examination the witness said :—'............ Raichuddin 


is my son-it-law. I have'a share in Jote Rahaman Ali. Safique 
had share in it. Iam in,possession of it. I cannot say if it has 
been auction purchased by the Marawari defendants. They 
possess a portion of the jote. My son has not taken lease of the 
land of the jote from the Marwari defendants. Safique’s father 
was my mother’s step brother. I cannot say if my son-in-law 
Raichuddin is involved in debts to the Marwari defendants ......, is 
SPURS Khateman was 13/14 when I first saw her in Safique's 
house. I did not enquire whence she came and if she was related 
to Safique Mea. Ido not remember how she addressed Safique 
Mea. I do not know if Raichuddin was an enemy of Safique. I 
am not indebted to the Marwari defendants. I know this boy 
(Khalil) from his childhood, He addresses me chacha (uncle) so 
long. He is Khateman’s son. Samser Ali was my father. 
Raichuiddn, my son-in-law Nurul Huque, Najmal Haque, myself, 
Safique Mea and others are co-sharers of jote called Jote Rahaman 
Ali, Khali's brother is Tulu. Hg also addresses me chacha. 
I do not remember if Khajil went to me and told that he would 
cite me a witness Pir Shahib went. I never told Khalil that I 
' could not depose for him on the maxim dictated by me “Chacha 
Apon Bacha” (one must oil his own macpine first) ............... Nanu 
told me that a bastard was born of Khateman in his house. I do 
‘not remember if he told so before or after my retirement, Tor 
did Irememher if he told so at Binnaguri or at Zamindarpara. 
I heard it first from Nunu Mea. The neighbours and other 
members of the family corroborated it. Ido not remember the 
names of them. I cannot say if Kbalil and Tulu addressed 
Safique Mea "father" (Bap). I cannot say if they were known to 
be sons of Safique Mea. I cannot say in which year Beli was 


married. Nunu Mea used to pay for allcostg of Khalil and Tulu. : 


I cannot say if Khateman was Nunu's materndl cousin............ 
D. W. 31 Raichuddin said :— ^» 
“Safique Mea was my mother’s step brother. My house eis 

adjacent to his, separated by £ fencing. He wag also my agnatic 

uncle: I used jo callhim “Mama”, I am 56. Sifique Mea was 
older than me by 5/6 years.- His first wife was Taibunessa Khatun. 

She had four daughters. Tora was the eldest of them. She was 

married with Tojamal Hossain, son of Abdul Karim of Dharmapur 

` village, in Baisak 1319 B. S. during the lifetime of Taibunnessa, 
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She died by the last part of, 1619 B.S. He married Tanjina in 
1320 B.S.29th Aswin. He fid not mgrry any other lady béfore 
or after he married Tanjina, except "Faibunnessa. He left only 
Tanjina, as his widow at his death. Khateman was the maid- 
sewant of Safique Mea. She was not married to him. She used 
to sweep ghars, anginas and supply tobacco. She was never in 
Parda. She used to walk in public roads on her duties as maid- 
servants. Tanjina used to observe Parda. She never was out of 
Zenana, publicly. T'anjina's first son was born in 1321 B.S. He 
is Taibar Rahaman. In 1323 B.S. Safique Mea left Zamindar- 
para for Siliguri with family, servants and maid-servants. A 
bastard was born ef Khateman in 1323 and the Shamaj (Society) 
excommunicated Safique. So he left village for Siliguri. Khateman 
and her illegitimate son were taken by Safique, with him to 
Siliguri. Tanjina’s second son, Taharuddin Rahaman was born 
at Siliguri in 1323 B. S............ eese Khateman acted as a maid- 
servant at Siliguri Basha as well. There also, she used to appear 
before the public. Safique Mea and  Tanjina used to address 
Khateman by naníe, so did the officers, servants and other maid- 
servants of house. Tanjina never addressed Khateman “Bubu” 
(sister). Khalilar and Khatibar (Tulu) never addressed Safique 
Mea as father. I address Tanjina as "Mami" and addressed 
Khateman by name. We treated her as maid-servant and her * 
sons as maid servant's sons............. kawa win Khateman did not use 
to lie in the same ghar with Safigue and Tanjina, at Zamindar- 
para and Siliguri. She passed nights in maid-servant’s quarters. 


She had four other illegitimate children at Siliguri. Only 2 are 


alive now. They are Khalil and Tulu. The first child born at 
Zamindarpara has died. Safique Mea never introduced them as 
his sons and he did not treat them as such. His other maid- 
servants also had Nlegitimate sons and daughters in his house. The 
informatiorf about the birth of the bastard son of Khateman at 
Zamindarpara, was lodged at the Thana, by Din Ali Chowklidar, 
since deceased........ OPTED ANI 

Khorshed Ali wag the Mama of Safique-uddin Mea. No Ramjan 
Ali was his Mama. Khateman was no matergal cousin of Safique 


place at Zamindrapara, after the death of Safique Mea. We all 
attended the ceremonies, as the social stigma was removed with the 
death of Safique Mea, 2 


Vou rd "wig ouk. — 7 I > de 


No circumcision ceremonieSe tọok place for Khalilar and Civit, 
KHatibar, sons of Khateman. We wére not invited to attend any . Due 
such ceremonies. i Chandralal Agarwalla 
. s K V. 
LEUTE Kebal Chand 
After Safique's death and before her marriage with Situ, “She Agarwalla. 


gave birth to 3 illegitimate children. One of them, a daughter, 
Sakina by name, is still alive. She is aged 7/8. 

. Mostan Ali was Imam in the mosque of Faimuddin Prodhan, 
father of Safique. He left in 1312, when Faimuddin died. Masi- 
ruddin was the Imam after it, till one year after Tanjina’s marriage, e 
when he left. 

VEREAVITR VENT S DAP ET URP RUP AER ode Ve vos Pa o NISUS VN EVE ees ANANA KA KA TERT. 

Majid Ali and other officers of Safique addressed Tanjina as 
“Bibi Shaheba and Maiji"............... 

In his cross examination the witness said :— 

“I had ten pice share in Rahaman’s jote. It has been auction 
purchased in rent sale by Marwari defendants. I file sale-set-aside 
case (sic) and got notice served upon opposite party in the case. 
I swore this affidavit and signed it. It is marked Ext.27. I 
did not write and sign this paper, parked “b” for identification. 
` I signed this return of service. It is marked Ext. 28, so is this, 
marked Ext. 29, so are these, marked Exts. 29 (a) to 29 (c),......... 
vetus eau eee I first saw Khateman in the house of Safique 
in 1311 B.S. I did not enquire wpence she was brought. 
Mosiriddin Ahmed was the Imam of the local Masjid whenI Was 
married, He left the Masjid in 1316-1317. Taherali joined after 
he left. I never again met Mosiruddin. I saw Mostan from my 
_boyhood ‘as Imam. He left in 1312 B. S. "He demanded an 
amount which Safique was reluctant to pay and he left. Nojmal 
Haque was my Fupata Bhai. His eldest son was Mosarat Hossain. 
Icannot say in which year he was born. His brother is Nurul 
Hoque. I cannot say in which year he was born. ‘He is older 
than my son by 2 years. Raja prosecuted ge ina criminal case, 
for cutting trees from my Mokarari jote under him. I was fined. 
I was prosecuted in 3 other criminal cases.e They were compro- 
mised out of Court. Safiquddin filed no complaint against me, 
Tanjina lodged no ejahar against me in the Thana 


TET eI made note in my Khata patra, then says, in my 
Jama Kharach book, about the birth of Khateman's bastard. I 
have never told of the letters I have filed, to the Marwari defen= » 
dants. Itold of these letters Qo their pleader, when they were . 
going to- cite me as witness. I was then at Jalpaiguri. It was 
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Cr, 15/16 days ago. Icame on my’ own business. I do not definitely 
nes remember why I came to Jalpaiguri one that occasion. It may be 


Chamdralàl Agarwalla to procure forms for D. S. Board. I tóld the pleader about my 
Kebal Chand’ entry made about’ the. birth of the first’ bastard. of Khateman in 


. Agarwalla. m$ Khata and thatthe Khata is still with me. I do not enquire 
ae about the father of the bastard. j 

PN Tanjina fed me 22-23 days ago, as well. Ihad 

i .talk with her about this case. She knew that I would depose 


for the Marwari defendants. Itold her thatI would depose to 
e real facts, the Marwari defendants did not cite me a witness in 
the previous suit (withdrawn). I do not remember the month in 
which Safique M& died. His Zenaja was at Zamindarpara. .I 
do not remember the name of the person who read the Zenaja. 
It was not the Pir, who was however, present thêre on the occa- 
sion .......... EE .. Khateman never used any shoes, stockings, 
blouse and good Saris. She had the dress of a maid servant, at 
Zamindarpara and at Siliguri. Her sons Khalil and Tulu used 
.to serve as boy-servants in his house. They were never to school. 
During their illness, they had to attend charitable hospital. No 
private doctors attended her and her sons. I am here from the last 
Thursday ............... ° 7 : 
Somirhuddin Daroga is my father-in-law. Iam husband of 
defendant No. 21. She has purchased a jote-in suit in rent sale. 
.lcannotsay if Khateman,was a party to that rent sale. We took 
seyeral times in sale cases. Khateman joined with us as she was 
made a party in the execution case but Tanjina paid money and no 
money was paid by Khateman............ d 
Both these witnesses came with the story that Khateman was 
a mere maid-servant occupying a menial position in the family—a 
story which does pottend to their general credit, in-as-much as 
even Mr. Gupta appearing for the appellant had to admit that 
this story ‘of Khateman’s being a maid-servant and being engaged 
" in doing the outdapr and indoor menial works could not be 
supported. 
Thesé witnesses have shown a marked disposition to falsify. 
. They have not been satisfied with a denial, pare and simple, that" 
Khateman was ngt married to Safiq? but tried to deny everything 
regarding her connection with Safiq and his family and yielding 
to a somewhat. fertile imagination in giving her the conduct and 
character of a menial maid-servant. But D. W. 31 himself, on a 
X previous occasion swore to an affidavit that Khatemannessa was a 
. pardanashin lady ; Vide EXS. 27 and 28. This witness also denies 
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that Khateman was the maternab cousin of Safiq. -He denies nun 
that*Khateman’s father Ramjan was'maternal uncle of Safiq. P. 1942. 
W. 23a common relation*and a respectable gentleman without Chandralal Agarwalla 
any interest in the present fight said that Emdad Ali was the Kebal Chand 
father of Safiq’s mother ; Khorsed Ali and Ramjan were his sons Agarwalla. 
by different wives. D. W. 3t admitted that Khorsed Ali was = 
Safiq’s mother’s full brother. In our opinion it has been estab- 
lished beyond doubt that Khatemannessa was the maternal cousin 
of Safiq as asserted by the plaintiffs. ‘The learned Subordinate j x 
Judge who watchéd these witnesses in the witness box could not e 
rely on them and after carefully considering their depositions we 
too feel the same difficulty. e. 
The defendants relied on Ex. S as evidence of the opinion 
held by Tanjina Merself as to the relationship of Khatemannessa 
with Safiquddin. ; 
Ex.S is a petition by Tanjina Khatun under Act VIII of 
1860 for being appointed guardian of her minor sons. Sofiquddin ae 
died on 1ith March, 1924. This petition was filed on gth Septem- 
ber, 1924. In this petition in paragraph 5 it was stated “that 
the minors have only a step sister named Safia Khatun, wife of 
Moulavi Ahmed Hussaing B. L., pleader, of Jalpaiguri who isa 
resident in Jalpaiguri town and that the minors have no other 
near relations.” In schedule A to this petition minors’ share in 
the properties left by Safiquddin was given as-/11/8 pies. This 
would be their share only on the supposition that Khatemannegsa’ 
and her sons were not the heirs of Safiquddin. 
Tanjina is still alive and is available for examination as a 
witness. She has not been examined in this case. Consequently 
these statements by her would be no evidence against the 
plaintiffs. 
Mr. Gupta seeks to bring in, not these siten by Tanjina 
but (1) her conduct in making this petition as expressive of her 
.opinion as to the relationship and (2) the «proceeding itself by e 
which (a) the plaintiffs right was denied, ‘and (b) tha right of 
Tanjina and her sons was asserted. 
4 In our judgment this conduct of idis in applying for being 
appointed guardian of*her nlinor sons treatinge them to be the 
heirs of Safiqueédin in exclusion of the present plaintiffs, is not 
atall indicative of her opinion that Khatemannessa was not the 
legally married wife of Safiquddin. This conduct of her isnot | 
ofsuch a tenor which cannot well be supported to have been . 
willed without the inner existence of the opinion or belief that : 
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Khatemannessa was not so.refated. On the other hand we have 
the positive evidence in her own account books (Ex. 24) that she 
treated Khatemannessa and her sonS$on the footing of equality 
with herself and her sons. Her conduct in the guardianship 
Proceeding, in the mutation proceédings, in the mutation of 
names in the partition of the tea share as also in the rent suits 1 
of 1922 and 15, r6 and 17 of 1927-28, all rather go to show her 
consciousness that Khatemannessa and her sons were the heirs 
of Safiquddin. "These are deliberate attempts at creating evidence 
against Khatemannessa and her sons, prompted, not by any 
opinion or by belief that they were not legally related to Safiqud- 
din, but by the "selfish interest. In our opinion neither Ex S nor 
Ex. Z 25 can be used as evidence against the plaintiffs. In any 
case they are of very little evidentiary value and we do not con- 
sider them of any weight so as to counteract either the direct 
evidence of marriage or the presumption of marriage arising. from 
the admitted course of conduct. 

As regards these proceedings being evidence under section r3 
ofthe Evidence Act, it is not in evidence that these assertions 
or denials were ever made to the knowledge of the plaintiffs. 
Assuming that these can be treated as eassertions or dénials within 
the meaning of section 13 even without such knowledge we are not 
prepared to attach any evidentiary value to such exfa;7e assertions 
and denials. e 

e in our opinion Ex. Y 95, Ex. 149 and the connected procee- 
dings are equally not expressive of any opinion as to the relation- 
ship and are not, of any weight to weigh against the direct evi- 
dence ofthe marriage as also the strong presumption arising from 
the long course of conduct. Further some of the parties to 
these proceedings were examined in this case as the witness’ of 
the plaintiffs to prove the marriage itself and the defendants made 
no attempt to confront them with their alleged opinion as ex- 
pressed by their conduct in these proceedings. 

As regards the alleg ged admissions by Khatemannessa that she 
and her sons were snot the heirs of Safiquddin, the defendants, 
relied on her alleged written statements Exts. W, Wr, Wa. 

Ex. W purpasts to “be the writteh statement of Khatemannessa 
for self and as next friend, guardian and mother of the minors 
Khalilar Rahaman and Tulu Mahammad in Suit No. 16 of 1927-28 
of the Court of Deputy Collector, Siliguri. 

Ex. Wr is a simijar written statement in Suit No. 17 of 1927-28 
of the same Court. . 
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Ex. We is al$o a similar writtêr statement in Suit No. 15 of 
1927128 of the same Court. , ° 

All these suits were by the landlord Prosanna Deb Raikat and 
were for arrears of rents of*three different tenancies. 

Exhibit Z87, Z88 and Z'9 were the order sheets in these suits. 


From these order sheets it appears that these suits were registered 


‘on 20th April, 1927. On rrth May, 1927, the pleader, Babu S. N. 


Mukherjee was appointed guardian of the minor defendants. This 
pleader issued notices both to Tanjina and Khatemannessa as the 
natural guardians of their respective minor sons. These ladies were 
at Darjeeling at the time and were in the same house. The notice 
for Tanjina was received by herself. It is diffigilt to understand 
why the other notice could not similarly be received by Khatema- 
nnessa herself. Rut it was not so received. An officer of Tanjina 
received it for Khatemannessa. "Thereafter summons on the two 
ladies seem to have been sent for service attheir Siliguri address. 
Summons for Tanjina was apparently served and she appeared on 
23rd June, 1927. It is again difficult to see why the summons for 
Khatemannessa could not be served. It was, however, not served 
on her; and fresh summons had to be taken out. Apparently 
this also was not served on her and on 23rd June, 1927 an order for 
substituted service on her'under Order 5, Rule 20 was obtained. 
The date fixed for appearance was 12th July, 1927. On and July, 
1927 she is alleged to have executed Vakalatnamahs for all the three 
suits in the presence of Majid Ali, an admitted agent of Tanjina, 
and handed over the same to this Majid Ali and another officer*of 
Tanjina, Rampada Chatterjee. The Vakalatnamahs were then taken 
to the pleader by these two officers of Tanjina. Thereafter on 23rd 
July, 1927 the written statements by Tanjina as also by Khateman- 
nessa are filed and the hearing of the suits is fixed for r2th August, 
1927. In the written statements of Tanjina (Exhibit W12, W13, 
W14) she stated that Khatemannessa was not a married wife of late 
Safiquddin Ahmed and that her sons were not the sons and heirs of 
Safiquddin. In the written statements ascribed to Khatemannessa 
there was the statement that she and her Sons were not tlfe heirs of 
Safiquddin. There was no other defence to these suits and these 
were dismissed on the, next date (12th August, 1927) as against 
Khatemannessa and her sons and decreed as against th® others. 

It is difficult” to see why Khatemannessa was so anxious to say 
that she was not the married wife of Safiquddin. Even Mr. Gupta 
could not suggest any excepting that she was anxious to clear up 
the position. Mr. Gupta admits that in all appearance these written 
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statements were filed only in, the "interest of Tanjina and her sons 
1942. and admittedly the whole tHing from the execution of the Valalat- 
Chandralal Agarwalla namahs up to the filing of written statements, was managed by the 
Kebal Chand admitted agents of Tanjina. Upto 23rd June, 1927 eithet Khateman- 
Agarwalla, nessa could not be traced out or she wag avoiding service of sum- 
7:7 mons which necessitated substituted service on her under Order 5, 
‘Rule 20, Civil Procedure Code. Then all on a sudden on and July; 
1927 she appeared on the scene and executed the Vakalatnamahs 
at Siliguri in the same house where Tanjina was living and both 
° Tanjina and Khatemannessa signed the written statements there on 
23rd July, 1927. Majid Ali is dead. But Rampada is still living 
and has been examined on commission by the defendants in this 
‘case. Even he could not -explain why substituted service on 
Khatemannessa became necessary. In our opinion this man Rani- 
pada was at the root of all these. Khatemannessa was carefully kept 
out of the knowledge of these. litigations and these officers in the 
interest of Tanjina were manufacturing evidence against Khateman- 
nessa in this way. On a careful consideration of the evidence on 
the point we cannot accept the story that these statements were 
made by Khatemannessa and consequently we attach no evidentiary 
value to them. - 

Mr. Gupta last of all contends that evafi if the plaintiffs be the 
heirs of Safiquddin as alleged: by them, they cannot be allowed to 
succeed in their claim without at the same time being made liable 
to pay the debts for which the properties were sold. 

Mr. Gupta contends that Safiquddin left certain debts. In order 
to pay off these debts Tanjina and her sons had to raise loans by 
mortgaging the properties left by Safiquddin. The properties were 
ultimately sold in execution of. decrees obtained by the creditors in 
respect of these mortgages and were purchased by the present 
defendants. Consequently, if the plaintiffs claim the properties 
from these purchasers as heirs of Safiquddin, they must be made 
to pay their share of the debt. 

In support of thi? contention Mr. Gupta relies on Hamir Singh 
v. Zakia (1) and Jafri Begam v. Amir Muhammad (2). $ 

. In order to establish that Shafiquddin ,left debts and thats 
Tanjina paid thgse debts out of the loan raised by her, Mr. Gupta 
relies on the documents Exhibits S, S(6), S(13), Z(2) series, 
Exhibit T, and on the evidence of D. W. 8, 12 and 27. - 

Dr. Sen Gupta appearing for the plaintiffs respondents contends 


. (1) (1878) I. L. R. x All. 57 (F. B.), 
s (2) (188) I. L. R. 7 All. S22 (F. B.). 
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(1) that the defendants should nb&be allowed to make this case as fita 
it involves questions of fact and was n&t made in their pleadings at o 1942, 


all ; (2) that the evidence an record is not and cannot be the whole Chandra 
evidence on, the point inasmuch as no issue.regarding it was raised kas Chana 
and consequently no evidence could be directed to the same ; Agarwalla, 
(3) that there is nothing on the record to show the funds left by RS 
Safiquddin and the income of the estate left by him so as to enable 

the Court to see ifthe alleged debts of Safiquddin (a) could not be 

or (b) as a matter of fact, was not, paid out of such fund or income ; 

(4) that even the partial evidence that has incidentally come on the . 
record goes to show that the allged debts were paid out of the 

income of the estate ; (z) that in the facts and ciecumstances of the 

present case the principle underlying the decision relied on by the 

appellants does nog apply and that no liability can be fixed on the 

plaintiffs in this respect, 


lal AgarWalla 


Admittedly the defendants did not make any such case in their 
written statements and therefore no issue could be raised on the 
point at the trial of the suit. It cannot, therefore, be denied 
that whatever evidence there may be on the record relevant to 
an enquiry about the matter, thege must have come only 
incidentally and, the plaintiffs are fully satisfied in characterising 
the same as incomplete and incomprehensive. It is not possible 
for a Court of law to come to any conclusion on any question of fact 
sought to be established by such evidence, 

It appears that during argument before the trial Court thg 
question was sought to be raised by the defendants. The learned 
Subordinate Judge in his judgment dealt with the matter thus :— 
"In any case this small debt of Rs. 10,000 could be met by the 
earnings from the vast properties left by him. Itis in evidence 
chat in 1925, dividend of Rs. 3000 was got from the shares in 
Sukna Tea Co. alone. The loans of Rs. 16,000 and Rs. 12,000 in 
quick succession Shórtly after the death of Safiquddin "were not 
ut all necessary except for Tanjina’s luxuries and for filling the e 
rockets of her officer and Ammuktears Rampada and, Abdul 
Majid. From the circumstances and evidenee we are inclined 
© accept the contention of the learned Advocate for the plaintiff» 
ind hold that the plaintiffs will mot be saddled with any liabilities 
n this head. We hold that Sifiq's debts could be paid and were 
said by the earnings of the properties." It is difficult to find 
ault with this judgment. All that we can say is that the learned - 
fudge could have disposed of the matter on éhe simple ground F 
hat the same was not covered “by the „pleadings and there 
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was no reason why at that late stage the defendants “should 
be allowed to make a new case involving matters ofevidence. , 

The cases relied on by the appellapt are all cases where the 
heir in possession purported to act on belfalf of all the heirs. Thus 
in* Hamir Singh v. Musst. Zakia (1) the creditors of a deceased 
Muhammedan: obtained decrees against his two widows as his 
heiress and the widows executed sale deeds for themselves and 
for a minor daughter of their co-widow in the assumed character 
of her guardian. It was held that this sale did not affect the 
minors’ share in the property but that "it was only eguitable to 
require that the recovery of her share should be contingent on the 
payment by her of her share of the debts, for the satisfaction of 
which the sale was effected.” 

Similarly in Jafri Begum v. Amir Mahkammag (2), the decree 
was obtained by the creditors of the deceased against only the 
heirs i# possession and the property was sold in execution of this 
decree. It was held by the Full Bench that the sale did not 
affect the shares of the absentee heirs, but that such absentee was 
not entitled to recover from the auction-purchaser possession of 
his share in the property without such recovery of possession 
being rendered contingent upon payment by him of his proportion- 
ate share of the ancestors debt for Which the decree was passed 
and in satisfaction whereof the sale took place. This liability 
was held not to depend upon any tule peculiar to the Muhammedan 
law, but upon the genera! ? principle of equity. 
hi Evidently in the facts and circumstances of this case Tanjina 
and her sons could not have claimed any such equity in their favour 
without rendeyifg accounts as to the income of the estate coming to 
Tanjina’s hands. 

The question is whether any equity exists in favour of the 
auction-purchasets independent of the equity in favour of Tanjina. 
This is not a case where the visible state of things did in any way. 
mislead the creditors or the auction purchasers. The plaintiffs, 
the left out heirs, "were not absentees from the estate but were in 
joint possession of the property and in actual enjoyment thereof. 
'The visible state ‘of things was therefore clearly in their favoyr. 
If, in spite of Vis, any of the cg-heirs succeeded in inducing any 
creditor fb. accept him orheras the sole heir and thus to transact 
with him or her alone, there is no reason wlfy the left out heir 
should be placed in relation to such creditor or auction-purchaser 


(1) (1875) I. L. Rə 1 All.-37 (F. B.) 
(2) (1885) L L.'R. 7 All..822'(F, B.) 
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in a position Worse than that "im relation to the intermeddling 
heir* Ifthe contesting defendants "Were innocent and were not 
to blame for what happened, the plaintiffs were.equally innocent 
who were equally lulled tb a sense of complete security by being 
allowed to remain in undisturbed enjoyment of their right dn 
full. In these circumstances it will not be equitable to make them 
pay.when Tanjina herself could not have claimed that equity in 
her favour. 

F. A 34 of 1939 is by the defendants 17 and 18 and relates only 
to the question of- costs. No doubt the plaintiffs’ claim against 
these defendants failed, because these defendants were interested 
_only in those items of property that were sol in execution of 
decrees made in suits in which the plaintiffs were also made 
defendants as hairs of Safiquddin. Instead of relying on this 
simple ground, however, these defendants, in their wrilten state- 
ments, chose to assail the plaintiffs’ title as heirs of Safiquddin. 
They denied that Khatemannessa was the legally married wife 
of Safiq and that the plaintiffs 2 and 3 were the sons of Safiq. 
Admittedly this pleading raised an issue, the trial of which in- 
volved practically the whole.of the costs incurred by the plain- 
tiffs. The plaintiffs succeeded yn this issue and we see no reason 
why the defendants who thus put the plaintiffs to this cost should 
not be made to pay the same. Ih our opinion the learned Sub- 
ordinate Judge did not commit any error in the exercise of his 
discretion in this respect. 

In the result both the appeals fail and are dismissed with coss, 
There will be only one hearing fee in both the appeals which woe 
assess at thirty gold mohurs. r 


P. Sj A. K. D. G. Appeals dismissed. 
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CIVIL RBVISION.  * 


: Bsfore Sir. Harold Derbyshire, Knight, Chief Justice 
and Mr, Justice Gentle. . e 


HEMANTA KUMAR MUKHERJEE, 
v. , ii 


BASANTA KUMAR MUKHERJEE 
AND ANOTHER.*. 


Bengal Money Lenders Act (X B. C. of 1940), section 36—‘Assignee’, if includes 
pre-Act assignee— ender’, meaning of—Re-opening of decree, if necessary to 
give relief to the debtor—Payment of double the principal of the loan. 
Assignee in section 36(5) of the Bengal Money Lenders Act is not confined to 

a person who obtained assignment after the Act came into force, 

So whether an assignment is taken either before or after the passing of the 
Act a bona fide assignee to whom statutory notice has not been given is in the 
same position when he has received notice and is excluded from the operation of 
section 36(5) of the Bengal Money Lenders Act, _ b 

The word ‘lender’ in section So includes am assignee of a lender. 

Where the assignee of a mortgagee received more than double she amount of 
the principal advanced by him the debtor's liability becomes discharged and no 
further sum is recoverable from the debtor under the provision of section 30 and 
an order to that effect could be made without re-opening the decree as provided 
by section 36 of the Act. e 


e Application for re-opening the decree under section 36 of the 
‘Bengal Money Lenders Act by the Debtor. 


The material *facts will appear from the judgment. 


Messrs. Gunada Charan Sen and Prasanta Bhusan -Das Gupta 
for the Petitioner. 


* 

Messrs. Jatindra Mohan Choudhury, Sibkali Bagchi and Ranjit 

Acharya Chowdhury for the Opposite Parties. 
: C. A. V. 
The judgments of the Court were as follows : 
Gentle, J. :—The opposite party No. 1 is the judgment-debtor 
in a mortgage decree upon whose applicatione the First Subordinate 
Judge at Aliporg ordered the decree to.be re-opened under the 
provisions ‘of the Bengal Money Lenders Act, 1940, (hereinafter 


* Civil Revision Case No. 305 of 1942, against the order of Harendra Kumar 


Mukherjee, Esq., Subordinate Judge, First Court, a4-Parganas (Alipore), dated 
the 5th February, 1942.* . d 
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“called “the Aci), "This Rule was obtained by the petitioner, who 
is tlfe decrec-holder, agains} the decisibn of the lower Court. 


The relevant facts are” as follows :—On roth July, 1925, the 
opposite party No. r granted a mortgage upon his immoveable 
property in favour of opposite party No. 2, as mortgagee, “ih 
consideration of a loan of Rs. 7500 carrying interest at the rate 
of 12 per cent per annum with quarterly rests. In 1927 the mort- 
gagee assigned the mortgage to tte petitioner who paid Rs. 9500 
for the assignment, which amount represented the principal sum 
'and interest up to date. The petitioner thus became the assignee 
of the loan, the interest thereon up to the date of the assignment, 
and of the mortgage security. In 1929 the suf of Rs. 1700 was 
paid towards the mortgage-debt by the mortgagor. “In 1933 the 
petitioner filed a Suit on the mortgage and a preliminary decree 
was passed for the sum of Rs. rgooo with further interest and for 
Rs. 1338 costs. In 1935 the final decree was passed. In 1936 
the mortgaged property was sold for Rs. 15500, the petitioner 
being the purchaser, and a personal decree for Rs. 3178 was 
passed against the opposite party being the balance due under 
‘the mortgage decree, the personal decree reciting that the final 
decree was*not satisfied to dhe extent of the above sum. 

The principal sum advanced being Rs. 7300, therefore 
Rs. 15000 is twice the amount of the ‘principal of the original 
‘loan. The opposite party is also liable fer costs of the suit which 
were taxed at Rs. 1333 making a total of Rs. 16338. The borrower 
hasrepaida sum of Rs. 17200, being the total of the amounts 
of Rs. 1700 and Rs. 15500 which is Rs. 662 in excess of the above 
amount of Rs. 16338. . 

. The relevant provisions of the Act which require consideration 
are as follows : ^ 

Section 28(1). Where any debt in respect of (i) a loan advanced 
"by a lender, whether before or after the commencement of this 
Act, or, i ° 

(ii) interest on any such debt, or T 

. (iii) the benefit of any agreement made, er security taken, in 
"resp of any suche debt......... is assigned to any person, the 
'assignor ......... shall, before tMe assignment is made— 

(a).give to the assignee notice in writing that the debt, interest 
thereon, agreement or security is affected by tlie operation of this 
Act l 

Section 29(2).. The provisions of this Agt shall apply and be 
deemed always to have applied and shall continue to apply as 
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respects any debt due to a ]ender or money-lender in respect of 
loans advanced by him befote the commencement of this Act or 
in respect of interest on such loans* or of the benefit of any 
agreement made or security taken in respect of any such debt 
of interest notwithstanding that the debt or the benefit of the 
agreement or security may have been assigned to any assignee, 
and except where the context otherwise requires, references in 
this Act to a lender or money-lender shall accordingly be construed 
as including any such assignee as aforesaid. 

Section 30. Notwithstanding anything contained i in any law for 
the time being in force, or in any agree ment 

(1) no borrower shall be liable to pay after the commencement 
of this Act— 

(a) any sum in respect of principal and interest which together 
with any amount already paid or included in any decree in 
respect of a loan exceeds twice the principal of the original 
loan 

(c) interest at a rate per annum exceeding in the case of 

(ii) secured loans, eight ser centum simple, 

Section 36 (1). Notwithstanding anything contained in any law 
for the time being in force, if in any suit to which this Act applies, 
or in any suit brought by a borrower for relief under this section, 
whether heard ex parte. or otherwise, the Court has reason to 
believe that the exercise of one or more of the powers under 
this section will give relief to the borrower, it shall exercise all or 
any of the following powers as it may consider appropriate, namely 
shall— . 

(a) re-open any transaction and take an account between the 
parties ; 

(c) release the borrower of all liability in excess of tbe limit 
specified in clause (1) and (2) of section 3o ; 


(d) if dnything has been paid or allowed in account on-or 
after the first day.of January 1939, in respect of the liability 
referred to in clause (c), order the lender to repay any sum which 
the Court considers éo be repayable in respect of such payment. or 
allowance in account as aforesaid ; | . * 

Provided thag in the case of a lban to *which the provisions of 


‘sub-section (2) of section 29 apply the lender or money-lender 


and each of his assignees shall be liable to repay the sum which 
the Court considers to be repayable in respect of, and in proportion 
to, the sum recéived by such lender or mohey-lender and aa 


'assignee ; š 
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(5) N othing in this section shAll affect the rights of any assignee 
orlfolder for value if the, Court is satisfied that the assignment 
to him was Jona fide, and that he had not received the notice 
referred toein clause (a) of sub-section (1) of section 28. 

Subject to section 29(2) it is common ground that the Act 
applies to the loan obtained by the opposite party as the 
borrower. A 

Firstly as to section 36(5) of the Act, The petitioner paid to 
the assignor Rs. 9500 as consideration for the assignment repre- 
senting the amount both for principal and for interest at the rate 
reserved in the mortgage deed which was the total sum then due 
to the mortgagee assignor. There is no evidegce, indeed nothing 
to suggest, that the assignment was anything other than dona Jide 
and I am satisfied it was so. The assignment took place 13 
years before the Act was passed and the notice, required in sec- 
tion 28(r) (a), was not and could not be given and the petitioner 
did not receive it. The sub-section exempts the provisions of 
the section from affecting the rights of ‘any’ assignee who com- 
plies with the requirements in section 36 (5). “Assignee” is not 
confined to a person who obtained, an assignment after the Act 
came intoeforce or after any specified date as could have done 
had it been the intention' of the legislature to restrict the appli- 
cation of the sub-section to an assignee limited by date or other- 
wise. Whether an assignment is taken. either before or after the 
passing of the Act, a dona fide assignee to whom the statutory 
notice has not been given is in the same position, when he‘has 
not received the notice. The word ‘any’ makes it clear that the 
section is to apply to each and every suclf assignee. Whilst 
section 29 (2) provides that the Act shall apply to a loan advanced 
by a lender before the commencement of the Act notwithstanding 
it may have been assigned to an assignee, thê sub-section further 
provides that except when the context otherwise requises reference 
in the Act to a lender shall accordingly be construed as including 


any such assignee. Section 36 (5) being an the Act, effect must 


be given to it. The provision in section 29 (2) could “only apply 
in every respect tp every assignee by ignoring section 36(5) 
altogether. In my view section 29 (2) applies except when other 
provisions in the Act (in this instance section 36*(5)) make it 
inapplicable. "In Rat Manmatha Nath Bose and others v. Sm. 
Renula Bose (x) Sir Harold Derbyshire, C. J. expressed the opinion 
that section 36 (5) applies to an assignee who became such before 
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the Act ; Nasim Ali, J. in the sane case took the opposite view. 
In Bhupendra Nath v. Débendra Wath Ash (i) Sen, J. gate.a 
finding in accordance with the opinioneof Sir Harold Derbyshire, 
whilst Roxburgh, J. in Kzishnadhan Mondal v. Nalini Chandra 
(29 expressed the same conclusion as N. asim Ali, J. : 

I prefer the view and decision expressed by Sir Harold Derby- 
shire and Sen, J and hold that the provisions of section 36 do 
not affect the rights of the petitioner as assignee, of the debt and 
the mortgage security nor to the decree obtained by him. Conse- 
quently the transaction cannot be re-opened. 

Other provisions of the Act do however apply. Section 
30 (1) (a) of the Agt is clear that no borrower shall be liable to 
pay, in respect of the principal of, and interest upon, a loan, any 


‘sum exceeding twice the amount of the principal. Consequently 


any amount in excess of double the principal sum is irrecoverable 


‘by the lender. This section has not a similar provision to sec- 


tion 36 (5) therefore by section 29 (2) “lender” in section 3o in- 


-cludes an assignee and he is in the ‘same position as his assignor 


lender in regard to the provisions in this section. 

It was argued on behalf of thé pelitioner that unless and until 
“a transaction is re-opened undér section | 36 a borrower. is entitled 
-to no.relief under the Act as this section: enables a Court to 
‘reopen a transaction, take an account between the parties, and 
‘release the borrower from liability in excess of the limits specified 
in section 3o (1) and (25. ‘No relief, it was contended, could 
be®obtained unless a tiansaction is re-opened, as the provisions 
of section 3o are subject to and are to be effected by ine machinery 
‘in section 36. x 

The process of the re-opening isto enable the poddon between 
the parties to be ascertained by taking accounts (when that is 
necessary to be dène) in order to ‘discover either whether the 
borrower has discharged his liability or the. amount remaining 
due in light of the provisions in section 30. When, “for example, a 
° calculation of the rate of interest or investigation of the payments 
“made; are*required then relief cannot be given until the transaction 
is re-opend and these things have been dong When, however, it 
“is apparent that the borrower has, paid double :the -amount ‘of 
the original lean ‘there isno need to re-open the. transaction and 
.to. take an account. In such event, section 3o terminates the 
bórrower'sliability, as it enacts he is not liable to pay anything 


(1) (1941) 46 C. W. N, 368. 
(2) (1941) 46 C. W. N. 388, 
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more. This is Quite apart from tejief being given by the Court 
aftereit has directed the transaction® to be re-opened. There is 
nothing in section 32 which makes its provisions subject to their 
being invoked under settion 36. There is no need for the 
borrower to do anything more than to show the sum- he has paid 
is equal to or exceeds twice the.amount of the principal of the 
orlginal loan. Upon this -being manifest the statutory provision 
immediately applies and this liability is therefore determined as 
section 35 enacts he is not liable for any further sum. 

It is common ground that the petitioner has received more 
than double the ‘amount of the principal, advanced by him; the 
opposite party's liability has therefore been qjscharged and the 
petitioner is prevented by section 30 from recovering any further 
sum and from exacuting for any part of the personal decree for 
Rs. 3178. 

Section 36 (1) (b) enables a Court to order the lender to refund 
any sum paid by a borrower in excess of the limit of liability 
prescribed in section 3o (1) and (2) but only in respect of pay- 
ments made on or after the rst January, 1939. The payments 
made by the opposite party No. r were Rs. 1700 in 1922 and 
Rs. 15500.in 1936 (the proceeds Of the sale of the , mortgaged 
.property being equivalent to a payment by the borrower) both 
of which were before the rst January, 1939. Even if section 36 
‘were applicable the Court could not order repayment of any 
excess. ° 

The learned Subordinate Judge was wrong in directing the 
transaction to be re-opened and this Rule must be made abso- 
lute. The opposite party No.1 issued his application as the 
petitioner was threatening or was about to execute the personal 
decree, which he is not entitled to do. In those circümstances 
there should be no order as to costs It i$ fot the borrower 
to take such steps as areavailable to him -if-he considers his posi- 
tion requires protection. . i 

Derbyshire, C. J. :—I agree with the decision that has been” 
given and have nothing to add save that I adhere to tite opinion 
that I expressed i in the case of Kai Manmatha Nath Bose v. Sm, 
-enula Bose (1). 


a PUMP 
P. R. - Lx EE ne _ . .. Rule made absolute, 
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* Before Mr. Justice A. G. R. Henderson, 


SRIMATI MAHAMAYA DEBI AND ANOTHER 


March, 6. 9. 





INDRA NARAYAN DAS.* 


e e Bengal Agricultural Debtors Act, 1935 (VII B. C. of 1936) sections 20, 34— 


March, 6. 


Putnidar of a judgment-debtor in a rent suit. if entitled to initiate 
froceedings—Benami, question of, to be decided by whom. 


A transferee of agputni from a judgment-debtor of a tenure, the subject 
matter of a rent suit, is entitled to initiate proceedings under the provisions of 
the Bengal Agricultural Debtors Act and obtain necessary order for stay of 
proceedings before a Civil Court under section 34 of the Act. 

The question whether a transferee of a p:tni from a judgment-deptor isa 
benamdar of the judgment-debtor is to be decided by the Civil Court and not 
by the Debt Settlement Board within the purview of section 20 ofthe Bengal 
Agaicultural Debtors Act, 

Iobtained a decree in a rent suit against J. who made two applications 
before the Board under the Bengal Agricultural Debtors Act which were 
unsuccessful, Then I transferred a share in the putni to the appeliants who 
filed an application under section 8 of the Bengal Agricultural Debtors Act 
upon which a notice under section 34 of the Bengal Agricultural Debtors Act 
was sent, The Munsiff refused to stay the execution proceedings : 

Held, that the executiou sh8uld go on but the tenure should not be brought 
togale, 


Appeal by the transferees of judgment-debtors. 
The material facts will appear from the judgment. 


Messrs. Radhita Charan Chatterjee and Susi] Kumar Biswas for 
the Appellants. , 


Mr. Gopendra Nath Das for the Respondent. 
The judgment of the Court was as follows : 


This appeal is by fwo persons who are not judgment-debtors in 
the execution case. J may just as well say at once that they are the 
daughter-in-law and the minor son of the judgment debtors. The 
fact that they filed this appeal is due to the refusal cf the Munsiff 
to obey a ‘notice under section 34 of the Bengal Agricultural 


*Áppeal from Appellate Order No. 122 of 1941, against the order of M. A. 
Ispahani, Esq., District Judge, Birbhum, dated the 2nd April. 1941, affirming 
that of B. M. Mukherji Esq., Munsiff, and Court, Rampurhat, dated the 15th 
February, 1941, 
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Deblo Act in connection with ah pplication filed by them under 
the ptovisions of the Act. . 

The relevant facts are these ; 

The respondent obtained a decree inarent suit against one 
Jagadish Chandra Roy. His attempt to execute the decree was 
successfully baffled by Jagadish who made two applications to 
Boards under the provisions of the Bengal Agricultural Debtors Act. 
Those applications have been dismissed and there is no longer 
anything to prevent the respondent from executing the decree which 
he obtained against Jagadish. On the 6th of November, 1940, 
however, Jagadish transferred 12 annas share in the Putni to the 
present appellants. The appellants made aneapplication under 
section 8 of the Bengal Agricultural Debtors Act.. The Board sent 
a notice under section 34. The Munsiff refused to stay proceedings 
and an appeal in the District Court was unsuccessful. 

Although the appellants are not personally liable for the decretal 
amount they are bound to pay it if they wish to save the Putni. 
They are certainly entitled to make a case that this liability is a debt 
within the. meaning of section 2(8) of the Act, and under section 20 
of the Act it is for the Board to decide whether this liability is a 
debt or note Proceedings fo realise the money must therefore be 
stayed on receipt of a notice under séction 34. I can see no 
difficulty in that. 

The point which the Munsiff had , to decide therefore was 
whether on receipt of this notice in connection with an application 
by the appellants he was bound to stay the execution’ proceedirigs 
taken against Jagadish. ‘There would have no difficulty in making a 
suitable order apart from the provisions of the new gection 168-A of 
the Bengal Tenancy Act. ‘The appropriate order would be that 
execution should go on against Jagadish but tiar the tenure should 
not be brought to sale. 

Mr. Das suggested that the tenure should be put up to sale in 
compliance with the terms of that new section and that he should 
run the risk that it would be discovered that the interest of Jagadish 
was only 4 annas. Under the terms, however, of the seĉtion it is 

“not possible to put up to sale the interest only of Jagadish. The 
whole tenure has to be put up eto sale and ix viey of the right of 
the appellants tg save the properly this cannot be don® unless their 
application before the Board has been disposed of. 

There is, however, one other matter which requires to be 
determined, It is of course not surprising that the respondent’s 
case should be that the appellants* are benamdars of Jagadish. Of 
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course if they are, they have nodrfterest in the tenure and there is 
no reason why the execution tase should not go on. ? 


This accordingly raises the questión whether a matter of this 
kind has to be decided by the Board or the Civil Court I am quite 
clear that it must be decided by the latter. Under section 20 of 
the Act the Board has to decide whether the appellants are debtors 
or not or whether their liability to deposit the decretal amount 
to save the property isa debt or not. That section must be inter- 
preted with reference to the definitions in section 2. The definition 
of “debtor” is to be found in section 2, sub-section 9. It will be 
for the Board to determine whether the appellants are what may be 
loosely described as agriculturalists or whether they are persons who 
have no right to avail themselves of the benefits of this Act. 


There is nothing to suggest that it is the duty of the Board 
to decide whether a transfer of property by somebody else who is 
not before the Board at all isa mere Jenami transaction. Such a 
question has nothing to do with the settlement of the debts of an 
agriculturalist and is outside the scope of section 20 of the Act. In 
my judgment therefore it must be decided by the Civil Court. 


The appeal is accordingly*allowed, the orders of both the Courts 
below are set aside and the Munsiff is Girected to decide whether 
the appellants are the denamdars of the judgment-debtor. If they 
are, he will proceed with the execution ; if they are not, he will stay 
proceedings in complianc® with the notice served under section 34 
oé the Act. Both sides will be at liberty to adduce evidence. 
Costs in this Court and in the lower appellate Court will abide the 
result, hearing-fea two gold mohurs. 


P. R. : Appeal allowed, 


Vor. 15], Hich couRT. nO. 
CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
? A. L. Blank. 


HIRENDRA LAL SARKAR 
9. 


SREEMATI KANAKLATA CHOUDHURANI 
AND OTHERS.* 


SREEMATI KANAKLATA CHOUDHURANI 
V. e 
HIRENDRA LAL SARKAR AND OTHERS.* 


* . e 

Bengal Tenancy Act, (VIII of 1885 as amended by Act IV of 1928 and Act VI of 
1938), section 26F—Pre-emption—Co-sharer tenant by purchase, acquiring 
interest subsequent to sale of some other portion by some other co-tenants— 
Application by such co-sharer tenant by purchase, if maintainable—Right of 
pre-emption, if exerciseable in respect of rent-free holding of an occupancy- 
raiyat—Co-sharer tenant in section 26F, if includes co-sharer tenant by 
purchase, 


On July 19, 1939 G and E: two co-sharer tenants sold their share to one K. 
On July 28, 1939, one H acquired an interest in the tenancies by purchase from 
some other co-sharer tenants. H, then, made an application for pre-emption 
within the period of limitation as provided for in section 26F, Bengal Tenancy 
Act: e 


Held, that the application for pre-emption by H is maintainable. Thatéhe _ 
right of pre-emption is not a mere personal right. It'is a right exerciseable by a 
co-sharer by reason of his ownership of a portion of the tenancy and when the 
share in the tenancy to which the rght is attached is transfesred, the right goes 
along with it. 


When the transfer is of a share in a niskkar or rent-free holding section 26F 
has no application. id 


Debendra Nath Majhi v, Sarat Chandra Nayak (1) referred to, * 

** Co-sharer tenant ” as used in section 26F includes a co-sharer by purchase. è 
Applications under section 115 of the Code of Civil Procedure. 
The material facts will appear from the judgment. 

Messrs. Gunada °C. karan Sen, Jatindra Nath Sanyal and Jay 


* Civil Revision Cases Nos. 1131 and 1132 of 1941, and Civi? Revision Cases 
Nos.:1270 and 127% of 1941, against the orders of M. H. B. Lethbridge, Esq., 
District Judge of the 24-Parganas at Alipore, dated ‘the 14th May, 1941 modity- 
ing that of R, K. Choudhuri, Esq, Second Subordinate Judge, 24-Parganas, 
(Alipore), dated the 13th January, 1941, A 

(1) (1945) 44 C. W. N. 232, " 
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“is opposite party No. r in 


“who resisted the petitioner's 
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Gopal Ghosh for the Petitioners in Civil Revision pales Nos. 
1131 and 1132 of 1941. . E 

Messrs. Rajendra Chandra Guha, Satindra Nath Roy Chou- 
dhuri and Surendra Mohan Bose fox.the O pposite Patties in Civil 
Revision Cases Nos. 1131 and 1132 of 1641. 

Messrs. Rajendra Chandra Guha, Satindra Nath Roy Chou- 
dhuri and Surendra Mohan Bose for the Petitioners in Civil 
Revision Cases Nos. 1270 and 1271 of 1941. 

Messrs. Gunada Charan Sen and Joy Gopal Ghose tor the 


Opposite Parties in Civil Revision Cases Nos. 1270 and 124t 


for 1941. ^ 


'The judgments of the Court were as follows : 


Mukherjea, J.:—These are four connecttd Revision cases 
which arise out of certain proceédings under section 26 F of the 


_ Bengal Tenancy Act, as it stands after the amendment of 1938, 


commenced by one Hirendra Lal Sarkar who is the petitioner in 


. Civil Revision Cases Nos. 1131 and ri32 of 1941, for | re-emption 


of certain shares in eleven occupancy holdings, which were sold 
X . 

by some of the co-sharers,to one Kanaklata Choudhurani who 

these twg ' Revision Cases. These 


raiyati holdings are situated at Bansdroni in the District of 


 ?4-Parganas and two of the co-sharer tenants, viz, Golam Rab 
Jamadar and Khatijan Bipi sold their 2 as. 15 gds. and odd share 


to Kanaldata Chowdhurani by a conveyance: which was executed 
on July ro, 1939. On November 4, 1939, there was another 
conveyance executed by Abdul Khalek Munshi and others who 
had gas. 6gds, And odd share in all these eleven holdings in 
favour of the same Kanaklata Choudhurani Hirendra Lal Sarkar 


‘who claimed to be a co-sharer in these tenancies presented two 


applications, one 6n October 4, 1939, and the other on March 4, 
1940, for pre-emption of the shares conveyed by the aforesaid 
two-Aaja/as to Kanaklata, in the Court of.the 2nd Subordinate 
Judge of Alipore and” they were registered as Mis. Cases Nos. 116 
of 1939 dnd 20 of 1940. Both these cases were heard together 
and a number of defences were taken by Kanaklata Choudhurani® 
claim for.pre-emption. The trial 
Court by its"order dated the 13th January, 1947, rejected both 


- these applications on the ground that they were not maintainable 


in law and that the made 


insufficient. 
Against that order two appele were ain by. the .pititioner 


deposits by Hirendra were 


, 
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Hirendra to the Court of the Disttict Judge of z4-Parganas. The 
District Judge who heard these appeals reversed the judgment of 
the trial Court on both the points and allowed the petitioner's 
claim for pre-emption except with regard to two holdings which 
were recorded in Khatians Nos. 7r and 307 of the C. S. records. 
With regard to these two holdings the tenants were described as 

` occupancy raiyats who had acquired rent-free title by long 
possession and enjoyment and the District Judge held that these 
two must be taken to be holdings of raiyats at fixed rates which 
would not come within the purview of section 26 F of the Bengal 
Tenancy Act. Against this part of the order of the District 
Judge which dismissed his claim in respect o$ the two rent-free 
holdings Hirendra has obtained two Rules which are Civll Revi- 
sion Cases Nos. er31 and 1132 of 1941. Kanaklata on the other 
hand obtained the other two Rules being Civil Revision Cases 
Nos. 1270 and 1271 of 1941 against that part of the order of the 
District Judge which reversed the judgment of the trial Court 
and allowed the claim of the petitioner in respect of nine out of 
the eleven holdings. It would be convenient if we take these last 
two Rules first. a 

The trial Court held, inter alia that the petitioner Hirendra 
Lal Sarkar being himself a co-sharer in these tenancies by pur- 
chase was incapable of claiming pre-emption under section 26F 
of the Bengal Tenancy Act. According to the Subordinate Judge 
the expression “co-sharer tenants" as used in section 26F of the 

Bengal Tenancy Act excludes a co-sharer by purchase ; for other- 
wise it would defeat the object of the section which is to prevent 
introduction of strangers as co-sharers in the. property. The 
District Judge held onthe other hand that this would be putting 
a too narrow construction upon the words of the section which 
are in themselves absolutely plain and unambiguous. Mr. Rajen- 
dra Chandra Guha who appears in support of these two Rules 
obtained by Kanaklata does not dispute jnterpretation put by, 
the District Judge and he has given up the extreme contention 
which found favour with the trial Judge, viz., that Hirendra’s 
claim for pre-emption was altogether untenable in law. P 


The only point which he Has raised on behalf of, his clients is 
“that Hirendra acquired an interest in five out of the eleven hold- 
‘ings only on July 28, 1939, whereas the Aadala by Golam Rab 

Jamadar and Khatijan Bibi was executed on roth July, 1939. As 
Hirendra was not a co-sharer in these five holdings at the date 
of the purchase by Kanaklata, of the shaves of Golam Rab Jama- 
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Civic, dar and Khatijan Bibi he had ad right to apply for the purchase 
1942. of this share under section €6F of the Bengal Tenancy Acte We 
ae 


Hirendra Lal farkar dO not think that we can accept thise contention assound. Ifa 
v. co-sharer by purchase is competent tò apply for «pre-emption 
Sm, Kanaklata 6 z Am a 

Choudhurani, under section 26F of the Bengal Tenancy Act it is enough, in our 
Mukherjea, F. opinion, that he has acquired a share at any time before the 
Aa application was presented, provided the application itself was made 
within time. In the case before us the vendors of Hirendra 
undoubtedly had the right to apply for pre-emption and as before 
this right was lost by efflux of time they transferred their entire 
interest in the tenancy to Hirendra the latter would certainly 
step into the shogs of the former and be able to exercise the 
same rights which could have been asserted by them. The right 
of pre-emption is not a mere personal right as was held by the 
trial Judge. It is a right exercisable by a co-sharer by reason 
of his ownership of a portion of the tenancy and when the share 
. in the tenancy to which the right is attached is transferred, the 
right goes along with it. We hold therefore that the view taken 
by the District Judge is right and these two Rules, viz. 1270 and 
and 1271 of r941 must be discharged. We make no order as to 

costs. fn . 3 
We now come to the other Rules in which Hirendra figures 
as the petitioner and they raise a somewbat interesting pointas to 
whether the provisions of section 26F of the Bengal Tenancy Act 
are atall applicable when the transfer is of a share in a sis&ar 
of rent free holding belonging to an occupancy raiyat, The Court 
below answered the question in the negative relying on a decision 
of Mr, Justice, Édgley in the case of Dedendra Nath Majhi v. 
Sarat Chandra Nayak (1) where it was held by the learned Judge 
* that section 26G of the Bengal Tenancy Act was not applicable 
toa mortgage of'a sis&az holding. The learned Judge was of 
opinion that there was no essential difference between the holding 
of a raiyat ata fixed rate and that of a viskar raiyat: and con- 
sequently as laid down in section 18 (2) of the Bengal Tenancy 
Act, the provisions of section 26F of the Act are excluded when 
there is transfer of a portion of rent-free holding, even if the 
tenant had occupancy rights in the same. Mr. Sen argues that 
the essentiaPfeature of a raiyati at fixed rate is that the rent or 
rate of rent is fixed in perpetuity ; but when no rent is payable, 
no question of fixity of rent arises. The point is not free from 
doubt, and some difficulty arises by reason of the fact that no 
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CIL 
specific provision was made by the “Lena in respect of rent-free HM 
holdings of a raiyat. e bod 


Under section 3(17) of the Bengal Tenancy Acta "tenant" Hirendra Lal Sarkar 
on 3(17 g 


means a person who holds land under another pzrson and is, or but Sm. Kanaklata 
for a special contract’ to tye contrary would be, liable to pay rent Choudhurani, 





for that land to that person. A rent-free holder is therefore a tenant 
and he can come under the category of different classes of tenants 
which are recognised in section 4 of the Bengal Tenancy Act. His 
rights and liabilities are thus dependent upon the status of his 
landlord and the particular purpose for which the tenancy was é 
created. A rent-free holder who holds lands under another person 

for purposes of cultivation and whose landlord * not a raiyat him- 

self may certainly be regarded as a raiyat. The question is whether | 

he is to be treated asa raiyat at a fixed rate or an ordinary raiyat 

with or without rights of occupancy. We think that when a land- 

lord grants a raiyati settlement of certain lands to another and it 

is agreed by and between the parties at the time of the inception y 
of the tenancy that no rent would be payable in respect of the same, 

the tenant may, without impropriety, be considered to be a raiyat at 

a fixed rate. It is true that the rent is not fixed at a particular figure 

and is fixed at nil but the essential element of a mokarari holding, 

namely, that the landlord cannot demand any excess rent from the 

tenant, is present in such cases, and even-if the tenant acquires 
Occupancy rights by remaining in possession of the lands for 12 

years or more the provisions of sections 24, 27 and 28 to 38 of 

the Bengal Tenancy Act are ex Aypothest not applicable to them. 

We think that it could not have been the intention of the Legisla- 

ture that the tenants in such cases would be “subject to all the 
limitations and restrictions regarding transfer and enjoyment of 

the lands as are set out in sections 23A, 25 and 26 series of the ° 
-Bengal Tenancy Act. A raiyat at a fixed rate énjoys higher rights 
than those of an ordinary occupancy raiyat because the landlord 
has reserved to himself only the right to a fixed amount of rent 
from the tenant which cannot be enhanced irf future. The position 
ofa tenant with regard to whom the landlord has given up his 
right to claim rent fpr all time to come cannot surely be in a worse 
position. His position rather eapproximates to thgt of a proprietor 
though some disabilities of a tenant might still aftach to him. 
Thus he can be subject to such limitations and restrictions regard- 
ing transfer or enjoyment of the land as were agreed to between 
him and the landlord at the time when the tenancy originated. 
Again, if he acquires any contiguous land, by right of accretion he . 
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would be liable to pay rent for stich land. But subject to these 
few limitations, the rights of*a rent-free, holder are much higher 
than’those of an occupancy raiyat and it could not be the policy of 
the Legislature to saddle such tenant with all the restrictions and 
disabilities of-an occupancy raiyat, simply because, in addition to 
his rent-free right, he has acquired the status of an occupancy 
raiyat. 

An argument may be foundel on behalf of the petitioner upon 
the provisions of section 26H of the Bengal Tenancy Act which is 
now repealed by Bengal Act VI of 1938. That section provided 
a fixed landlord’s fee in case of atransfer of a rent-free holding 
of an occupancy reiyat. This was necessary because of the old 
section 26 D which provided various methods for calculating the 
landlord’s transfer fees as laid down in section 20 C and the land- 
lord it appears got avery substantial share of the value of the 
transferred holding whichever method of calculation came into 
operation. Under section 26 H however the landlord got a 
fixed nominal fee of Rs. 2 whatever the value of the holding 
might be and this was to be paid in the manner provided in sec- 
tions 12 and 13 of the Benggl Tenancy Act. The intention of 
the Legislature, it appears, was to place,the rent-free holding of 
a raiyat on the same-footing as a rent-free tenure and it is diffi- 
cult to say from the ‘provisions of section 26 H of the Bengal 
Tenancy Act that the Legiglature intended that.a rent-free hoiding 
should be subject to all the provisions relating to pre-emption as an 
ordinary occupancy holding. i 

In the case before us the settlement records describe the 
tenants with regard to these two holdings in the following 
manner :—‘Settled raiyat enjoying ziskar right by long possession 
and enjoyment’ and the same description occurs in the 4odalas 
that were executed by the co-sharer tenants. It appears there- 
fore that thére was no grant forthcoming in this case buta grant 
was presumed from the fact that the tenant was in occupation for 
a long period of time without payment of any rent to the 
landlord.” In such gases the proper legal inference is that the 
tenancy was a rent-free one in its very inceptioa. - 

In our opiniog sections 23 A to 38 of the Bengal Tenancy Act 
are applicable when the tenancies are occupancy holdings pure 
and simple but they have no application when the tenant has 
higher rights in the land under an express or implied-grant from 
the landlord, though such rights are combined with those of an 
occupancy -raiyat acquired under express provisions of -the Act. 
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To hold otherwise would be to, nullify the grant altogether. So 
` even if we hold that a niskar raiytt . ds not exactly a raiyat at fixed 
rate, we think that. the provisions of" section 26 (F) of the Bengal 
Tenancy Act have no application i in his case. We hold there- 
fore that .the view taken by the Court below is right and the 
claim for pre-emption rade by Hirendra in respect of the 
two nsiskar holdings must fail. These two Rules are also dis- 
charged. 

No order as to costs. 

Blank, J. :—I agree. 


P. S; A. K. D. G. ` Rules discharged. 


APPELLATE CIVIL. 


Before Mr. Justice R. C. Mitter and Mr. Justice 
N. A. Khundkar. 


LALIT MOHAN PAL AND OTHERS 
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MANMATHA NATH PAL AND OTHERS.* 


Suit, if lies—Plaintif and some of the defendgnts same—Suit on promisssory 
note—Amount to be realised from assets in the hands of heirs— Plaintiff, on 
e 
of the heirs. 


Plaintiff, a creditor and one of the heirs, can bring a suit on a promissory 
note executed by the ancestor in his favour, against himself and other heirs, 
praying for realisation of money from the property in his and other heirs 
hands. .It is not necessary that an administration suit or suit for partition and 
account should be brought for such purpose. l 


Appeal by the Defendants. 
Suit to enforce a promissory note, 
. The material facts appéar from the Hmn 


Messrs. Prokash Chandra Pakrasi and Absnash Chandra Bhatta- 
chazjee for the Appéllants.’ . 


Messrs. Atul Chandra Gupta and Phani Bisane Chakravarty 
for the Responflents. 


. *Appeal from Original Decree No. 200 of 1938, against- the decree of 
Ganendra Kanta Nag Esq., Subordinate Judge, 2nd Court, Pass dated the 24th 
June, 1938.- g : <. 
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* The judgment of the Court was as follows : = . 


This appeal is by the defandints in a suit to enforce a „pro. 
missory note for Rs. 14121- 14-6 said tb have been executed by 
Purna Chandra Pal on the 13th Apri], 1934 («30th Chaitra, 
1340 B. S.) in favour of his second son Rai Mohan Pal. "The plain- 
tiffs are the six sons of Rai Mohan whe died in August, 1935. 
Purna Chandra died eleven months later, in July 1936. The 
contesting defendants are the surviving sons of Purna and 
the sons of his predeceased sons. The family pedigree is as 
follows : 


Brindaban (died 1920) Purna Chandra (died July, 1936) 
Joy ChandraS died 1929) 
| 


| | 
T Chandra Satish Narendra 











| | | | | | 
Lalit Rai Mohan Kishori Mukunda Debendra Gosta 
(D1) (died Aug. Mohan (died (died D3 
TE ) D2 1915) 1925) 
| 
i | | 
Krishnapada Haripada 
e D6 D7 
` e 
|| e 
Ramendra Sailendra 
D4 
. | E | |. | | 
Manmatha Dhirendra Anukul Manindra Prafulla Benoy 
Pi P2 P3 P4 PS P6 


The two brothérs Brindaban Chandra Pal and Purna Chandra 
Pal were in affluent circumstances. They had joint karbars at 
‘Narayangunj. The older karbar called the Baragadi, was carried 
on in the name dnd style of “Joy Chandra Pal”. In 1902-3 
(1309 B. S.pthey started another karbar at Narayangunj as com- 


, mission agents in jute. It was a branch of the joint karbar 


Baragadi and was carfied on under the name and style of “Joy 
Chandra “Rai Mohan, Pal”. It lasted for about two "years and 
during this period it was in the charge of Raj Mohan Pal. It is 
established by the evidence, both dogumentary and oral, that Rai 
Mohan was sAlaried officer in that branch karbar and his remunera- 
tion was seven annas of the net profits. 


Purna Chandra had separate karbars of his own. He hada 
separate money lending business at Naryangunj In 1905 (— 1312 
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B. S) he :started a business in *£orrugated iron at Chota Cv, 
Bhagwangunj in the name qf his son Debendra Chandra Pal. This o 1942, 


is called the tin business at Chota Bhagwangunj In rgro-1r Lalit Mohan Pal 
(1317 B. s.y he started another business at Chota Bhagwangynj 
in the name of his son” Gosta Behary Pal. It dealt in jute. 
His son Rai Mohan managed these two concerns at Chota 
Bhagwangunj The evidence establishes the fact that though his 
brothers Debendra and Gosta took some part in those two con- i ° 
cerns their labours were insignificant in comparison with Rai 
Mohan’s who was the moving figure in those two separate concerns 
of Purna Chandra. As Purna Chandra had bacome old his in- 
terest in the joint karbar at Baragadi was looked after principally 
by Lalit. In r926 (—1333 B. S) the sons and grandsons of 
Purna Chandra started separate messing, Purna messing with 
them in turns. Even before the separation in mess Purna Chandra 
allowed his sons and grandsons to draw money from the Baragadi . 
and his other business concerns for meeting their individual 
needs, and after the separation in mess, for their messing expenses 
also. Itisthe plaintiffs case that the sons of Purna other than ^ 
Rai Mohan as also the sons of his* sons who were dead drew 
money for those expenses ffom the Baragadi but Rai Mohan drew 
money for those expenses from the Chota Bhagwangunj concerns 
only. Gosta and Kishori Mohan also drew small' amounts for 
those expenses from Chota Bhagwangfinj concerns also. The 
plaintiffs’ further case is that at the time of starting the two bud- 
nesses at Chota Bhagwangunj Purna agreed to pay Rai Mohan 
a salary at the rate of Rs. 500 a year for looking after that busi- 
ness. When the jute business at Chota Bhagwangunj was started 
in 1317 his salary was increased to Rs. 750 a year and from 1322 6 
it was further increased to Rs. 1000 a year. This rate continued 
up to 1337, when those concerns collapsed. During the whole 
period of 26 years, from 1312 to 1337 Rai Mohan did not draw 
any salary. He had drawn some money to py the premia of his 
life insurance policies and some money to start one of his sons 
gin life. Those sums were debited to his salarf account and for the 
" balance of his salary* Purna Chandra executed the promissory note 
in suit on the 3oth Chaitra 1340. ° 

The material tlefences to the suit were as follows : 

(1) The promissory note is a forged document, 

(2) inany event, Purna Chandra had no mental capacity to = 
execute the same, . : 

(3). in. any event there was no- “consideration for. the 
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same ; the story that Rai Nohan was to get pay for the Super- 
vision and management of the business $at Chota Bhagwangunj is a 

false one. ` : è 


All those defences were overruled by the learned Subordinate 
Judge who gave the plaintiff a decree for 5/6th of the amount 
claimed by them to be recovered out of the assets left by Purna 


Chandra. The contesting defendants have preferred this appeal. 


hey do not now urge that the signature on the promissory note 
is not Purna's. They however, say that (1) Purna had no mental 
capacity to execute the same, (2) that even if he had not reached 
thatstage when he could not understand what he was doing, it 
was very easy for any of his descendants to get his signature on 
anything, (3) that there was no consideration for the promissory 
note and (4) that the suit as framed is not maintainable, seeing that 
the plaintiffs are also some of the principal defendants. We ma 
take up the last point first. 

We have already stated that Rai Mohan died before Purna. 
The suit has been brought by the sons of Rai Mohan after 
Purna’s death. As Purna died intestate they are some of the 
heirs of Purna. They have ‘made the other heirs of Purna defen- 
dants and they themselves are defentlants Nos.8 fo 13. They 
have prayed fora decree for the whole of the sum mentioned in 
the promissory note together with interest against the properties 
of Purna in the “hands *of the defendants", that is to say, in the 
hands of themselves and of the other heirs of Purna. The appel- 
lants contend that such a suit is not maintainable on the ground 
that in a suit the same set of persons cannot figure both as plain- 
tiffs and as defendants. They say that if the promissory note is 


-genuine one with consideration the plaintiffs ought to have insti- 


tuted a suit for,administration of Purna’s estate or a suit for 
partition and accounts. It is admitted that the assets left by 
Purna vastly exceed his debts. In fact there is no ‘evidence that 
‘Purna left any other debt. We do not see why under these 
circumsgances an administration suit is required, especially when 
the alleged loan is*secured by a negotiable instrument. Nor do 
We.see why a suit for partition and accounts is’ necessary. Here 
Rai Mohag wa? and after his death his’ sons: are: creditors. We 
do not see how their‘ alleged due as such would enter into the 
accounts in a suit for partition of the joint family properties. The 
learned Subordinate Judge has passed a proper decree. ‘The sons 
of Rai Mohan would have beeg liable for one sixth part of Purna's 


debts to be recovered* from the latter's assets in their ihand. and 
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by passing a decree in their favour fgr five sixths of the amount 
claimed by them the lfarned Subordinate Judge avoided a 
further suit fer contripution. We accordingly overrule this 
point. 

We are not satisfied wh the appellant’s contention that Pufna 
had not the mental capacity to execute the promissory note. No 
doubt at its date Purna was an old man of about 93 years. He 
had lost his wife some years before. “At his advanced age he 
had lost two grown up sons, Mukunda and Debendra. The evi- 
:dence also establishes the fact that from 1930 or so he had 
become a chronic invalid. This was admitted by Rai Mohan in 
his previous deposition (Ex. A). Although plafhtiff No. 3, Anukul, 
and some of his witnesses deny that Purna had paralysis it seems 
likely that he fad a stroke about r929 or so, but we cannot 
believe that it left a lasting effect on his mind and had reduced 
his mental capacity to such an extent after that attack that he 
could not distinguish right from wrong. The learned Subordi- 
nate Judge has dealt with the question of Purna's mental capacity 
-at the relevant time in detail. We do not wish to repeat what 
he has said. Two incidents, in ow judgment, establish the fact 
-that Purn£ had mental capacity, when he is said to have executed 
the promissory note. One relates to the cashing of postal certi- 
ficates by him of the value of more than Rs. r20co. One of his 
grandsons had lodged an information with the postal authorities 
to the effect that the post office should not cash certificgtes 
standing in Purna’s name and pay money to any one who may 
presenta letter of authority from.Purna, as Puyna was an invalid 
and was lying unconscious. On that information the postal authori- 
ties made a note to guard against payment. The same gentleman 
thereafter presented those-certificates for encgshment with a letter 
of authority from Purna to receive payment. The postal authori- 
‘ties naturally declined to act on the said letter of ‘authority and 
insisted on Purna being brought to the spost office to receive 
payment. He was brought to the post office, accorgpanied by 
his sons and grandsons. The Deputy Post Master put questions 
to him and after Weing satisfied about Purna’s mental condition 
‘cashed the certificates and ‘paid him the money. The fact that 
his sons and grandsons brought.him to the post office is against 
the theory that he had lost the balance of his mind, for if that 
was so they would not have taken the risk involved in producing 
. him before:the post master. ‘Wg have the evidence of the Deputy 
Post Master (Sibendra Nath Das Gupta, p. wi 1). We give pre- 
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ference to his evidence OXer the evidence of the counter „clerk 
of the post office, Surendra Kumar, Ganguly (D. W. 1). “This 
incident occurred in December 1934, bout 9 months after the 
promissory nole in suit. It shows that Purna had fetained full 

nfental capacity even in December, 19349 
The other incident relates to the sale of the Sankaritala house. 
Two persons, strangers, Keshav Chandra Dutta and Rasik Chandra 
Dutta agreed to purchase the Sankaritala house for Rs. 7200 from 
Joy Chandra'ssons and from Purna. The money was paid and 
the conveyance was executed by Joy Chandra’s sons and by Purna 
on the 17th June, 2919. Purna had half share in the property. 
If Purna was off his mind then.it is highly improbable that the 
purchasers would have been satisfied with Purna’ $ signature. This 
document was presented for registration on the same day, namely 
the ryth June, 1936. Joy Chandra’s sons admitted execution 
and the document was registered so far as they were concerned. 
But as on that day Purna was not present at the registration office 
to admit execution and so according to the instructions contained 
in the Registration Manual (Rule 55) registration was refused -so 
far as. Purna was concerneds That was only a formal matter, a 
matter of routine work. Purna could nét be present ‘on that day 
for seemingly he was very ill. He died thirteen days later and 
after his death all his heiss including the defendants .admitted 
execution of the documentebefore the Sub Registrar who registered 
iten the gth July, 1936. This conduct on the part of the defen- 


dant goes against their cases that Purna was never in a fit state 


of mind since his attack of paralysis. .Many witnesses have been 


- examined by tht defendants to the effect that Purna had become 


an idiot long before the date of the promissory notes. There 
are two Kavirajes, the father and son, a doctor and two pleaders. 


- We cannot believe them fully in view of the documentary evi- 


dence. We cannot see the reasons as-to why one of the pleaders, 
Mr. Nripendra Nath Sen, thought it fit to interview him with a 
view to hgve him examined as a witness, if Purna was an idiot 
then. He being the epleader for the sons of Purna and his father 
the pleader for Purna in a suit brought By a creditor would 
have knowg fiom beforehand if Purüa was an. idiot. If 
he was really an idiot Mr. Sen would not have gone to 
see and test Purna atall. The cross examination of the other 
pleader Mr. Prafulla Chandra Das Gupta, who was appearing for 
a tenant against whom Purna had .brought a rent suit shows that 
the effective nods of Purna compelled the pleader to. advise 
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his client to compromise the suit. e It may be that Purna’ s voice had 
become shaky and he was not clearlygaudible. That was natural 
as he was very old at the time and not in good health, but the 
evidence falls fare short of establishing that he was incapable of 
doing any ‘mental act. In our judgment he had not lost his 
mental powers but to us@ acolloquial phrase had reached his 
second childhood. 

Such being his condition and seeing that he had no reason to 
distrust any of his sons or grandsons it was nota very difficult task 
for any one of his sons or grandsons to get a signature from him 
on anything he liked. The promissory note looks a little suspicious. 
It is written on a page of a Akarua bound Akata (agcount boo%) used 
by Indian merchants, The book begins with the first page bearing 
vermillion marks. Two pages are kept blank apparently intended 
to be filled up with account figures. On the next page, there is 
the promissory note and the rest of the ZAa/a is blank. These are 
suspicious circumstances but we are not basing our judgment on 
these circumstances, but refer to them in passing. We also fully 
realise the fact that the signature being proved to be Purna’s the 
entire burden of proof ison the defendants, as the suitis ona 
negotiable instrument. Consideration eis presumed and the defen- 
dants must rove affirmatively that there was no consideration for 
the same. The plaintiffs admission as made in the plaint, to the 
effect that the consideration for the promissory note was the arrears 
of salary due to Rai Mohan for looking after his father’s business at 
Chota Bhagwangunj has however made it easier for the contesting 
defendants to discharge that burden. After reviewing the evidence 
we have come to the conclusion that the defendants have discharged 
that burden. The oral evidence adduced by the reSpective parties 
is not of a convincing nature and we consider it unsafe to proceed 
on that evidence alone. The following salient facts are however, 
important. There is nothing in writing, except the entges in the 
account books on the last date of Bengalee year 1340, the date 
which the promissory note bears, to support We case that Purna 
agreed to pay his son Rai Mohan salary for his labours. A formal 
Agreement in writing cannot be expected seeiag that the parties 
"were the father and tife son. But what is remarkable is that there 
is not a single entry in the account books of the “business for a 
period covering #7 years (1312 to 1339: B. S.) relating to Rai 
Mohan's salary although it is the plaintiffs admission in the plaint 
(Para. 7 p 19 top) that his salary was to be entered in the account 


books. There were many salaried „officers and all their salaries 
e 


359 


CIL, 


1942, 
Lalié Mohan Pal 


Manmatha. Nath Pal. 


364 


Civit, 


— 


1942. 
Lalit Morum Pal 


Manmatha Nath Pal. 


* 
» THE CALCUTTA LAW JOURNAL. [Vor. 75: 
e 


are entered in the books at frequent intervals eof timè. It is 
established. that the ChotayBhagwangunj business had ceased ‘to 
exist for some years prior to 1340 owing to loss in jute transactions 
and that the books were kept open only .for the outstandings. It is 
the common case that one Madan Mohan Pal had been ‘appointed to 
audit the accounts and to prepare a? balance sheet. He took 
possession of the books and started work. He did not however 
finish his work. He has been examined asa witness and seems to 
be disinterested. If Rai Mohan had a salary. itis to be expected 
that Madan Mohan would be told when he began his work, more 
especially as Rai Mohan was then alive and there was.no entry 
about it in the acgount books which Madan was to examine. The 
true balance sheet could not be prepared without debiting the 
amount of salary due to Rai Mohan. But he was not told anything 
about it. In fact his evidence is that the last set of entries in the 
account book of the year 1340 were not there when he had the 
books with him. The evidence indicates that he had these books 
even after the month of Chaitra 1340. These are some of the 
circumstances which must be given consideration. 


It is an established fact that Purna had ample cash assets or 
securities which he could have readily turned into, cash at all 
material times, This is admitted bj the plaintiffs. It is the 
plaintiffs case that afler the Chota Bhagwangunj business had 
reached its moribund stage Rai Mohan made insistent demands for 
his salary from his fathef. His father, according to plaintiffs’ case, 
Was sympathetic and was agreeable to discharge his obligation to his 
son by paying him down from his available cash money but the 
brothers of Rai«Mohan dissuaded the old father by saying (that) 
cash money ought not to be parted with as there were still business 
creditors to pay. But all those creditors had been paid up before 
1338 or so (1931 or 1932). In 1934 when the promissory note was 
executed Purna had matured cash certificates in hisown name to 
the extent of Rs. 12250 for which he received payment in Decem- 
ber 1934. Some of,them have been printed as Part II page 261 
and theefollowing pages upto-page 271. The plaintiffs’ evidence is 
that he (Purna) divided the sum as soon as he cashed thosg 
‘certificates equally amongst his sons and grandsons. If the pronote 
had been fer @onsideration Rai Móhan would have insisted on its 
discharge in part from this money which was itceived by Purna 
about eight months after the promissory note. The evidence further 
discloses that Purna had cash certificate to the extent of about 
Rs.60,000 [Exhibit 29(d) II-180]. They all matured in November 
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- 1930 but were “cashed later (see for . instance Exhibit r2 II-262). 
On the 30th Chaitra 1 349 he had more "than Rs 10,0co in the 
cash fahabil of his money | lending business (Exhibit F II-235). At 
that time Ive had Rs. 2 5,020 in the Imperial Bank of India in Rai 
Mohan's name (plaintiff No. 3, Anukul, I, 105 lines 1-15) Rai 
Mohan could have paid his (Rai Mohan’s) dues on salary account 
from at least this fund which stood in his own name, if the story 
that he was to get asalary was true. The learned Subordinate 
Judge has given undue weight to two facts. One is that Rai Mohan 
received remuneration (7 annas of the profits) for looking after the 
branch business of the Baragaddi carried on under the name and 
style of “ Toy Chandra Rai Mohan Pal". From that it does not 
necessarily follow that his father agreed to pay him salary for looking 
after his exclusive business. In the said branch business of the 
Baragaddi his father was not the sole proprietor but 8 annas thereof 
belonged to Joy Chandra Pal. The other fact on which the learned 
Subordinate Judge strongly relied is that Debendra’s sons, namely 
defendants Nos. 4 and 5 (Ramendra and Sailendra) were supporting 
the plaintiffs. That isa false criterion. We will indicate later on 
how the success of the plaintiffs in this suit will benefit Debendxa's 
son when wa would be dealing with the preparation of the accounts 
on the goth Chaitra 1340. For the present we may point out that 
Ramendra and the plaintiffs are co-partners in a cloth agency and 
a rice business of. which Jogendra Nath Sarkar, an important figure, 
is their officer and assistant (Anukul, I P. ros line 40). i 
The incidents at the end of Chaitra 1340 as spoken to by Anukul 
are as follows :—His father Rai Mohan demanded the arrears of 
salary from Purna in the presence of his brothers and sons of his 
deceased brothers. It was ultimately arranged that the arrear of 
salary due to Rai Mohan would be calculated and from it was to be 
deducted the amount which Rai Mohan had drawn from the 
Chota Bhagwangunj business to pay the premia on his insurance 
policies and the amount that he had drawn. to start his son in 
business. Togendra Nath Sarkar, then an Officer of the Chota 
Bhagwangunj business prepared three accoung sheets, They are 
*Exhibits x6 (II-228), Exhibit F(3) (11-236) and Exhibit 17 (II-213). 
Exhibit 16 is an entry in«he Jama-kharach (Daily ansh book) made 
on the last but ope page of the account book of the year 1340 B.S, 
and under the last date. Madan Mohan Pal spoke of this entry and 
said he did not findit there suggesting that it was a later inter- 
polation. These entries show that Rai Mohan’s drawing from the 
Chota Bhagwangunj business was Rs. 239674-10-15 ; Debendra's 
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Rs. 4625-15-5, Gostha’s Rs, 419-13-15 and Kishori Mohan’s 


Rs. 6-80, The entries show that upeto that date those persons 
were debtors to the ¢akadil at Chota Bhagwangunj. Those debts 
are wiped off on that date (3oth Chaitra : 340), accofding to the 
entries, on the verbal instructions of Pugna. The sum of Rs. 1543 
which Rai Mohan had drawn for paying the premia of his insurance 
policies and the sum of Rs. 6148-1-10 which he drew to start his son 
in business (total Rs. ;69c-9-ro) are shown separately and carried 
to his zij bhangni account, i.e. his personal drawings. In another 
page of the same Jama-kharach, in fact it is the continuation of the 
page which has been marked Exhibit 16 (II-228), are the entries 
which have been rffarked Exhibit F(3) (II-236). There the arrears 
of salary due to Rai Mohan are calculated. (Total Rs. 21812-8-0) 
and carried over to page 48 of the ledger. Thatpage of the ledger 
is Exhibit 17 (II-213). From the sum of Rs. 21,812-8-o is deducted 
the aforesaid sum of Rs. 7690-9-10 which is entered as Rai Mohan’s 
nij bhangni (personal drawings) in Exhibit 16 and the balance is 


struck at Rs. r4,121-14-10 for which the promissory note Exhibit 15 


(II-227) was drawn up and said to have been executed by Purna on 
the same date, namely 3oth Chaitra, 1340. Exhibit 16, Exhibit F(3) 
and Exhibit 17 are therefore connected papers, ands if reliable, 
would establish the plaintiffs’ case. The sons of Debendra are 
interested in supporting the plaintiffs, for if Exhibit 16 be establish- 
ed to be genuine their fagher’s indebtedness to the tune of Rs. 4625 
qdd would be wiped off. Gosta’s and Kishori Mohan’s indebtedness 
as shewn there are very small. Jogendra Sarkar is said to have 
written, these exhibits. His hand writing is proved by other wit- 
nesses., He was a very important witness of the plaintiffs. He was 
cited and though still in the employ of the plaintiffs has not been 
examined on the flimsy excuse that he had been won over by the 
defendants at the last moment. We refer to the plaintiffs petition 
filed on the 27th May, 1938 (I-1:7) and the defendants’ answer 
dated the 28th May 1938 (I-125) without further comment. The 
figures as against Rai Mohan appearing in Exhibit 16 (II-228) 
regarding his d rawiggs and amounts drawn for paying the premia of 
his life insurance policies do not tally with the auditor, Madam 
Mohan Pals figures. Exhibit 27(4) (1) H P. 6 and 7). It may be 
that Jogendra Sarkar at the last moment disappeared or was made 
to disappear by the plaintiffs because of the said fact and it may 
further be that the plaintiffs considered it risky to have Jogendra 
Sarkar in the witness box. There is also another significant fact. 
Though it is the case of, the plaintiffs that all the surviving sons and 


* 
Vol dad ' gión CoU RT. t. 
the Bando of Purna were present at the majlis when these 
accounts Exhibit 16, Exhihjt F(3) and Exhibit 17 were prepared 
and the promissory note Exhibit 15 executed none of the elder sons 
of Rai Mohan has appeared as a witness. It was left to Anukul 
only, the third son of Rai, Mohan who was quite young at the date 
of the promissory note, to “attempt to prove the plaintiffs’ case. His 
is the only material and direct oral evidence on this part of the case. 
After giving the case our most anxious consideration we have come 
to the conclusion that the contesting defendants have proved that 
there was no consideration for the promissory note in suit. The 
re ult is that this appeal is decreed and the suit is dismissed. 
Defendants Nos. 1 to 3 and defendants 6 and yewill have the costs 
of this Court and of the Court below from the plaintiffs. Defen- 
dants 4 and 5 wilb bear their own costs throughout. 


A. T. M. Appeal allowed | Suit dismissed, 


mawan gata agi oe 


. 


CIVIL, REVISION. 


Before Mr. Justice S. K, Ghose” and Mr. fustice 
B. K. Mukherjea. ` 


- SATISH CHANDRA DAS * 


D. 


SREEMATY KAMALA BALA DEVI AND OTHERS." 


Statutory charge for unpaid taxes of Calcutta Corporation—Liability to pay 
such taxes—Charge on sale proceeds in a mortgage sale—Code of Civil » 
Procedure (Act V of 1508) Order 34 rule 13. E 


_ The Calcutta Corporation who have a statutory charge on a property for 
e unpaid taxes is not a Person interested in the property sold within the 
meaning of Order 34 rule 13 ‘of the Gode of Civil Frocedure: 


The liability to pay taxes does not rest either on the. first or the second 
“mortgagee but lies *bu the mortgagor who is in possession of the property 


and an auction purchaser of such property takes the property subject to the™--- 


statutory charge. E 


"Civil Revision Case No: 1326 of. 1908 against the order of the Second 
Additional Subordinate “Judge, 24 Parganas (Alipuf) dated the 16th July, 1938. 


1942. 
Now 
Lalit Mohan «Pal 


y. 
Manmatha Nath Pal. 
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t a e 
The Calcutta Corporation therefore, ts not entitled to h&ve a charge on the 


sale proceeds. a- : 


An application by the auction purchaser that out of the sale proceeds in 
a mortgage sale, a sum might be retained by Court for paymtnt to the Calcutta 
Corporation as arrears of taxes is not an application under section 47 of, the 
Civil Procedure Code and hence an order eon such an application is not 
appealable. 


Appeal by the Second mortgagee, 


Application under section 115 of the Code of Civil Pro- 
cedure. 


The material facts will appear from the judgment. 


Messrs. Rama® Prasad Mookerjee and Sambhu Nath Bando- 
padhaya for the Petitioner. 


Messrs. H. K. Das and Sailendra Nath Mitra (Sr.) for the 
‘Opposite Party. 


- 


The judgment of the Court was as follows: . 


Mukherjea, J.: The petltioner before us is the second 
mortgagee with regard to a property situated at Ultadanga within 
the 24 Parganas. The first mortgagee instituted a mortgage suit 
to which the Petitioner was also made a party and she appeared 
and proved his claim for two thousand rupees, which was the 
principal sum advanced and interest at the rate twelve per cent 
per annum upon that amount. A decree was passed in favour 
of the first mortgagee in the usual form and in execution of the 
same the morigaged property was sold on the 19th February, 
1938, and it was purchased by the opposite parties Nos. 3 and 4 
for a considergtion of Rs. 4200. Out of the sum of Rs. 4200, 
Rs.2500 was paid to the first mortgagee in full satisfaction of 
his dues and the second mortgagee thereupon made an application 
for payment to him of the balance of Rs. 17oo in part satisfaction of 
the amount proved to be due to him on his mortgage. 


The Court ordered notices to be issued on the purchasers as 
well as on the other puisne mortgagees. The puisne mortgagees did 
not prefer any objection, but the purchasers made an. application 
to the Court to the effect that out of the sum of Rs. 1700 a sum of" 
Rs. 457-8- 9, might be retained byethe Court for payment to the 
Calcutta Corporation which had a demand onethis property for 
arrears of taxes to the extent of this amount. This application was 
granted by the Subordinate Judge and it was directed that the sum 
of Rs. 457 odd be retained for payment to the Calcutta Corporation. 
It is against this order that the present rule has been obtained, 


Vor. 75.) _ “Hid court. . » 365 
It seems to tis that the learnéd Judge in giving the direction Civit, 
mentioned above, acted in excess of 44 jurisdiction as laid down by 1939, 


law. Order 34 rule 13 indicates the procedure that is to be followed gah Chandra Das 
ADU : 

for purposes of ‘application of the sale proceeds ina mortgage sale. e: DAN Hes 
After the dues of the mortgagee decree holder are paid out in fyll, Devi. 
thelast clause of sub-section (1) of that rule provides that the 35 Merjea y 
residue (if any) shallbe paid to the person proving himself to be B 
interested in the property sold, ox ifthere are more such persons 
than one, then to such persons according to their respective interests s ° 
therein or upon their joint receipts. It seems to us that the Calcutta 
Corporation is not a person interested in the property sold. They 
might have the statutory charge for the unpaid taxes but that does 
not give them an interest in the property within the meaning of 
this sub-section. ,In the second place the learned Judge was in 
error in holding that the-taxes were payable by the first mortgagee 
and also by the second mortgagee. ‘The liability to pay did not 
rest either on the first or the second mortgagee, but lay on the . 
mortgagor who was admittedly in possession of the property and 
the auction-purchaser after his purchase would take the property 
subject to this statutory charge. Thé Court below was not right, 
in our opinion in invoking equity in case like this where there is 
clear provision of law ds to how the sale proceeds are to be 
distributed. 

It is suggested by Mr. Das that the order comes within 
section 47 of the Code of Civil Procedute, and as such it could be 
challenged by way of appeal. In support of this proposition reliaflce 
has been placed on a decision in Benode Lall Bandopadhya v. 
Harish Chandra Tewary (1). We do not think ‘that there is any 
“substance in this contention. Assuming that it is a question relat- 
ing to execution, discharge or satisfaction of a decree, the question e 
in this particular case does not arise between the parties to the suit 
or their representatives. It is a question betwetn the second mort- 
gagee on the one hand and the Calcutta. Corporation on the. 
‘other, and the latter was not a party to the'suit inany sense of" 
the term. * 

The result is that the Rules is made absofute and the order of 
the learned Subordinate Judge is set aside with Costs hearing- -fee 





one Gold Mohur. . 
Ghose, J. BÉ agree. - l 
P. R Aule "made absolute. 
(1) (1910) 13 C. W. N. 783. ” . ; 
gaku ange | Ng : E 
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Before Mr. Justiterd. G. R. Henderson. 
EL 
JITENDRA NATH BERA AND OTHERS. 
" . š e : 
MAKHAN LAL BERA#* 


Bengal Money Lenders -Act (X B. C. of 1940), sections 2(22), 36(6)—' Suit to 
which the Act applies’—Application under Order 21, rule go Code of Civil 
Procedure (Act V of 1908), pending—Such an application, if a suit to which 
the Act applies. 


e 
Under section 2(22)a proceeding in executicn is *' a suit to which this Act 


applies but proceedings in execution must be proceedings in which the decree- 


holder asks the Court to realise the money due under that decree. 


But an application under Order 21, rule ço of the Code eof. Civil Proceduré for 
setting aside a sale filed by somebody else after delivery 0f possession had 
already been effected, is not “a suit to which this Act applies" within the 
meaning of section 2(22) of the Bengal Money Lenders Act, although such an 


application is pending on the 1st January, 1939, and as such no application ünder 
section 26(6) is maintainable. I 


Application under section 115 of the Code of Civil Procedure. 
The material facts will appear from the judgment. 
Mr. Shyama Charan Mitra for the P&titioner. 
Mr. Kalipada Sinha for the Opposite Party. 

The judgment of the Court was as follows: 


e This Rule has been obtained by the judgment-debtors and is 
directed against an order of the Munsiff rejecting an application 


for review under section 36(6) of the Bengal Money Lenders Act, 


m 


The decree Was ‘passed on the 17th of August, 1933. It is con- 
ceded that it infringes the provisions of the Bengal Money Lenders 
Act. In the coursqof Execution Case No. 702 of 1934 a certain 
property was put up to sale and purchased by the opposite party for 
Rs. 210 on the 6th of July, 1934. Possession of the property was 
delivered in August, 1935. It may be noted that the judgment- 
debtors age the sons of the executant of the hand-note upon which 
the suit was based and the decree is- to be executed against such , 
property of their father as may be within"their hands. Their 
mother filed, an $pplication under Order 21, rule go of the Code of 
Civil Procedure which was pending on the rst of January, 1939. 
The question now at issue between the parties is whether in view of 


* Civil Revision Case .No. 1124 of 1941 against the order of S, Chatterjee, 
Esq., Munsiff, Diamond Harbgur, dated*the 36th June, 1941. 


Vor. 7 sl. 'HIGH COURT. ° : 

that application it.can be said ¢hat either that application or 
Exeoution Case No. 702 of 1934 isa Shit to which this Act applies 
within the meaning of sectión 2(22). 

The leayned Munsiff héld that it was not, because the application 
was rejected. He thought, that if it had been successful, the pati- 
tioners would have been entitled to a review. No attempt has been 
made to support that view here. 

Now, if it can be said that the application under Order 2r, rule 9o 
is a suit to which this Act applies or that is a result of it. Execution 
Case No. 702 of 1934 is such a suit, then a judgment-debtor can 
always make a good case for himself by filing a futile. application 
under this rule. Mr. Mitter conceded that e dishonest petition 
would not have such an effect and argued that it must be a question 
of fact in each casee whether the application is Bona fide or not. 

In my judgment itis impossible to draw any such distinction. 
Under section 2(22) a proceeding in execution is “a suit to which 
this Act applies ;” but proceedings in execution must be proceedings 
in which the decree-holder asks the Court to assist him to realise 
the money due under that decree, It is meaningless to say that an 
application by somebody else to set aside a saleisa proceeding in 
execution qf the decree. RU is quite true that, if such an appiication 
is successful, the decree-holder will either have to rest content with 
what he has already got by previous executions or file a new appli- 
cation which will certainly become “ à suit to which this Act 
applies.” This is probably what the learned Munsiff had in his 
mind when he gave his decision. But it affords no ground for saying 
that an application under Order 21, rule.go is “a suit to which this 
Act applies ” or has the effect of turning an old execution into such 
a suit. 

, The Rule is discharged. . 

I make no order as to costs. 5 


P. R. l - Rule discharged. 
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` Before Mr. Justie N. G. A. Edgley and Mr Justice 
A. S. M. Akram, » 


. 
FAIZADDIN TALUKDAR 
U.. 


REZIA BEGUM AND OTHERS.* 


Code of Civil Procedure (Act V of 1908), section 50, Order XXI, Rule 22(1)— 
Death of judgment-debtor du?ing pendency of execution proceeding—Legal 
representatives of judgment debtor, not ~substituted—Jurisdiction—Sale, 
if void, 

Where upon the death of the judgment-debtor during the pendency of an 
execution proceeding, no application under section 50 of the Code of Civil 


‘Procedure to continue the proceeding against the legal representatives of the 


judgment-debtor is made by the decree-holder and no notice under Order XXI 


‘Rule 22(1) is served on the legal representatives : d 


Held, that the Court. had no jurisdiction to execute the decree and con- 
sequently a sale he!d without such jurisdiction would be void ; 


The position would not be affectgd if the decree was a rent decree. 


Raghunath Das v. Sundar Das Khetri (1e; Kanchomalai Pathar v. Ry. 
Shahaji Rajah Sahib (2) relied on. . 


Tarangini Debi v. Raj Krishna Mondal (3) disapproved, 
Appeal hy one of the Defendants. 
* The material facts will appear from the judgment. 


Messrs, Syed Nausher Ali and Khondkar Mahammed Hasan for 
the Appellant. , * 


Mr. Gopendra Nath Das for the Respondent. 
: C. A, V 
The judgments ef the Court were as follows : | 


Edgley, J.:—This matter was referred to a Division Bench by 


, Mr. Justice Biswas on account of the fact that there appears to be 


a conflict of judicial épinion with regard to the main point which 
requires dur decision. i 
e 


e . 
E Appeal from Appellate Decree No. 1 157 of 1939 against the decree of. Syed 

Amjed Ali, Esg. District Judge of Faridpur, dated the 24th of March, 1939, 
affirming that of N. Choudhuri, Esq., Munsiff, rst Court, “Bhanga, Faridpur, 
dated the 18th November, 1938. 

(1) (1914) I. L. R. 42 Calc, 1058. 

(2) (1935) I. L. R. 59 Mad. 461. 

(3) (1927) 32 C. W. N. 418. ss 


Vor. 75.]+ 


HIGH COURT, . 


e 
One of the defendants is the" appellant inthis case and the 
appeal is directed against the decision of the learned District Judge 
of Faridpur, dated the 24th of March, 1939. 
It appedts that in Suit No. 521 of 1928 the Maharaja of Cassim- 
bazar obtained a rent-decree against Jainuddin Talukdar, the 


predecessor-in-interest of the appellant. In 
Maharaja had also impleaded 


the rent suit the 


the other co-sharer landlords. 


Subsequently, the rent decree was assigned to the father of the 
plaintiff who, on the roth of September, 1931, initiated execution 
proceedings with reference thereto after serving the judgment-debtor 


with the notice required under Order 21, rule 16 of the Code of 
Civil Procedure. 


On the 13th of October, 1931 fainuddin Talukdar 


died. The fact of his death apparently was not brought to the 
notice of the decfee-holder with the result that Jainuddin Taluk- 
dar’s legal representatives were not brought on the record in con- 


nection with the subsequent proceedings in execution. 


The sale 


proclamation is said to have been published on the 18th of January, 
1932 and the execution sale was held on the 24th of February, 1932. 
Symbolical possession was taken by the plaintiff's father on the 6th 
of April, 1935, but subsequently he made a gift of the holding to 


the plaintiff who was resisted by the heirs of Jainuddin Talukdar 


when she attempted to take actual possession of the property. She, 


therefore, instituted the suit out of which this appeal arises for a 
declaration of her title and for recovery ef Khas possession of the 
property which she claimed by virtue of the sale which took plage 


on the 24th of February, 1932. 


The case for the defendants was to the effect that the execution 
sale was a nullity having regard to the fact that the heirs of Jain- 


uddin Talukdar had not been brought on the record of the execu- 
tion proceedings after his death. Both the Courts below decided 
that, on the authority of the case of Tarangini Debi v. Raj 
Krishna Mondal (1), the sale dated the 24th of February, 1932, was 
merely voidable at the instance of the defendants in appropriate 
proceedings under section 174 of the Bengal Tenancy Adj and as 
.Such proceedings had not been taken, the plaintiff was entitled to 
“the decree which she sought. . 
The only point which: has been urged in connection with this 
appeal is that the.Courts below were wrong in holding that the sale, 
dated the 24th of February, 1932, was voidable, but that it should 
havé been held thatthissale was wholly void on account of the 
failure of the decree-holder to bring the heirs of. Jainuddin Talukdar 
(1) (1927) 32 C. W. N. 418. ° 
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Sonne on the record after the latter’g, death on the 1 3th of October, 1931. 
1942. . Mr. Nausher Ali on behalf of the appeltant contends that it” was 
Faiziddin Talukdar incumbent upon the decree-holder, if she, wished te proceed with 
Rezia Begum.” the execution of the decree against the legal represêntatives of. 
Jainuddin Talukdar, to substitute them on the record under the 
Hagley, F. provisions of section 5o of the Code of Civil Procedure. He also 
contends that in this particular case there had been failure to comply 
>. ? with the provisions of Order 2r, rule 22 of the Code. Mr. Das, 
on the other hands contends that ina case in which it is sought to 
execute a rent decree it is not necessary to substitute the legal 
representatives of a deceased judgment-debtor. He argues that 
section so of the Code of Civil Procedure is merely. permissive and, 
in any event, the view that an execution sale such as the one with 
which we are now dealing is merely voidable is "supported by the 
authority of Sir George Rankin’s judgment in the case of Zarangini 

Debi v. Raj Krishna Mondal (1). 


During the course of his argument Mr. Das referred to the 
provisions of Order 22, rules 4 and 12 of the Code of Civil Proce- 
dure. It is of course true that the death of a judgment-debtor will 
not cause a pending executidn proceeding to abate, but, at the 
same time, it is clear from seetion 58 of the Codé that, if the 
holder of an unsatisfied decree wishes to continue the execution 
proceedings or wishes to execute the decree against the legal repre- 
sentatives of a deceased *judgment-debtor, he must make an appli- 
@ation to this effect to the Court. Further, the language of Order 21, 
rule 22 of the Code implies that, when an application is made under 

- section 5o of the Code, the legal representative of the deceased 
person must be called upon to show cause why the decree should 
e  notbeexecuted against him. The mere fact that, in connection 
with arent decrea, execution proceedings are taken against the 
holding of the deceased person makes no difference. The holding 
represents a portion of the estate of the deceased judgment-debtor 
and the latter's heits are, therefore, entitled to be brought on the 
record ef the case and to receive the notice which the law requires 
in order that they thay be given an opportunity either to satisfy 
the outstanding decree or to show cause why execution should not 
proceed. e ° ° ° | 





In support of his argument to the effect that the execution sale, 
dated the 24th of February, 1932, was merely voidable Mr. Das 
mainly relies upon the decision of this Court in Zuzangini Debi’s 


(1) (1927) 32 C. W. N. 48. 


VoL. 75 ] * HIGH couRT. . 
case (1) cited above. The judgment of Sir George Rankin in that 
case is dated the 15th of August, 192478 The learned Chief Justice 
held that, although it is proper to bring the'heirs of a deceased 
judgment-debtér on the secord, failure to do so should be regarded 
merely as an irregularity. His Lordship referred to several cases 
during the course of his Judgment, but apparently his attention was 
not directed to a decision of the Privy Council in the case of 
Raghunath Das v. Sundar Das Khetri (2). In that case it was held 
that where there had beena devolution of property by reason of 
insolvency the Official Assignee as the legal representative of the 
insolvent was entitled to receive a notice under section 248 of the 
Code of Civil Procedure (which corresponds to Order 21, rule 22(1) 
of the present Code) and that failure to serve such a notice rendered 
inoperative any gale in execution of a decree against the original 
judgment-debtors. Their Lordships observed that “ As laid down 
in Gopal Chunder Chatterji v. Gunamoni Dasi (3), a notice under 
section 248 of the Code is necessary in order that the Court should 
obtain jurisdiction to sell property by way of execution as against 
the legal representative of a deceased judgment-debtor.” Recently, 
this question has been fully discussed by a Full Bench of the 
Madras High Court in the case of Kanchamalai Pathary. Ry. 
Shahaji Rajah Sahib (4).* The learned Judges appear to have been 
unanimous in holding that an execution ‘sale was void and not merely 
voidable in a case in which no application has been made under 
section so of the Code of Civil Proc&dure to exeeute a decree 
against the legal representatives of the deceased judgment-debtor 
and where no notice had been served on such legal representa- 
tives in accordance with Order 21, rule 22 (1) of the Code. After 
discussing the effect of the judgment of the Privy Council in the 
case of Raghunath Das v. Sundar Das. Khetri (2), Mr. Justice 
- Cornish pointed out at page 473 that “On this authority, I think, 
there can be no doubt that, where there has been no, application 
under sectoon 50, and consequently no issue of notice under 


Order XXI, rule 22 (1), the foundations of the Court's jurisdiction” 


to execute a decree against the legal representative axe entirely 
wanting. -And a sale held without this *jurisdiction would be 
void". g 


We entirely agree with the view which has been mdopted with 


(1) (1927) 32 C. W. N. 418. 

(2) (1914) L.L. R, 42 Calc. 72. 

(8) (1892) I. L. R. 20 Calc, 376. 

(4) (1935) L. L. R. 59 Mad, 461, * 
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regard to this matter by the Madras High Court h Kanchamalai 
Pathar’s case (1) and we think that it is not unlikely that the 


“decision in Tarangini Debi’s case (a) “might have been different 


had the attention of the learned Judges been “directed to the 
judgment of the Judicial Committee in the case - tof Raghunath 
Das v. Sundar Das Khetri (3), cited above. 

It follows, therefore, that this appeal must be allowed with 


‘costs throughout. The-plaintiff’s prayer for khas possession is 
“refused and her suit is dismissed without prejudice to any 
‘right which the plaintiff may hereafter claim as landlord of the 
' disputed holding. - - 


--Akram; J. :-al aeren, 2 | h ME 4 
OR l Appeal allowed. 
(1) (1935) I. L. R. 59 Mad. 461. (2) (1927) 22 C. W. N. 418. 


(3) (1914) I. L, R. 42 Calc. 72 (P. C.) 


Before Mr. Justice A. S. M. Akram and Mr. Justice . 
. FR. B. Pal. mm ' 


ï  AMRİŤA *LAL SEN AND OTHERS ' 
t 
SURATH LAL SEN -AND Gik 


Partition—Hindu "Law—Property acquired in the name of a member of a | joint 
Hindu family—Nuclêns—Presumplion. 


In order to raise „tle presumption that a property acquired by a a 
‘of a joint Hipdu family is a joint family. property, not only should the nucleus 
be established to be sufficient for the acquisition of the property but it Should 
also be established that it was available to the acquirer: Babubhai Gridharlal 
v. Ujamlal Hargovandas (D), Sankaranarayan Mudaliar v. Tangaratna Mudaliar 
(2), C. y? Vythianatha er v. C. V. Varüdarbja Iyer (3). Koti Kelapudi 
Venkata Ramayya v. Digavallai Seshamma (4) referred fo. 


*Appeal from Appellate Decree No. 1811 of 1638, against the decree of M, 
Haldar, Esq., Additional District Judge, 2nd Court Dacca dgted the 28th June, 
1938, reversing that of Manindra Nath Bhanja, Esq., Subordinate Judge, 8th 
Court Dacca, dated the 2nd October, 1939. 

(1) I. L. R. (1637) Bom. 708. (2) (1930) A. I. R. [1030] Mad. €62. 

(3) (1937) I. L, R. [1938] Mad. 696., 

(4) (1937) L L. R. [1937] Mad, 1012. 


VoL. 154), “ HiGH cort. - t 


The presumptifn referred to above is not any techincal rule of Hindu Law 
but is 3 merely : à rüle of procedure affecting the duty of proof and has its basis 
in the experience and observatign of the course of the usages and habits of 
Hindu Society. I®is only an inference as to the existence of one fact from the 
existence of some other fact. founded | upon a previous ‘experience of their 
connection. ^ 7 e- 


Appeal by the Plaintiffs, 


Suit for partition of land claimed to be_ joint lands of the 
parties. 


The material facts will appear- from. the judgment. 
Messrs, G. C. Sen and Amalendu Sen for the Appellants. 


Dr.. N. C. Sen Gupta and Mr. Rabiranjan Das Gupta for the 
Respondents. ` 


The judgment’ of the Court was as follows : 


Pal, J.:—This appeal is by the plaintiffs ina suit for parti- 
tion of homestead land in the town of Dacca claimed to be the joint 
land of the parties. 


The following geneological table will show the relationship of 
the parties. 


. e Sambhu Chandra Sen 
did 1298 B. S, 


| | | | 

Chandra Kanta Nishi Kanta Jamini Kanta Chintaharan 
died 1905 Deft. 7 ° died 1924 died 1919 

| e 

| d 

|. | | . TE | 
Amrita Harsha Manindra i Kanti Bhranti Shanti 
Plf.1  Plf.2 PIF. 3 . Piff, 4 Plf.s PIff.6 


| |. | TORTE ; 
Surath Sukh endra Surendra Subhendra Sudhendu Mugdhendu 
Deft. 1 Deft. 2 Deft. 3 Deft. 4 Deft. 5 Deft, 6 


_ The disputed land was acquired in 1893 by'a kobala standing 
in the name of the third brother Jamini Kanta for Rs. 335. 


The case. of the plaintiffs is that. Chandra Kanta, father of the 
plaintiffs Nos. 1 to 3, was a pleader at Lakshmipur in the District 
Noakhali, that Nishikanta, defendant No. 4, was a postmaster, 
that Jamini Kanta, father of defendants Nos. 1 to 6, was in the 
service of the Collectorate ate Dacca, that the youngest brother 
Chintaharan, father of plaintiffs Nos. 4 to 6, was still young and 
was a student, that in this state of affairs the land in question was 
ácquired with the joint money of the four brothers for their joint 
benefit, but as the father of defendants Nos, 1 to 6 alone was at 
Dacca the property was purchased i in his name alone, that though 
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the property was thus purchased in'one name it was jointly 
enjoyed and possessed by adl*the four brothers till their respective 
death and thereafter by their heirs, and. that the family continued to 
be joint in every respect both in estate «and mess” till, 1922 when 
Jamini separated from the rest. 

The defendant No. 7 filed a written Statement practically suppor- 
ting the plaintifs. 

Defendants Nos. 1 to 6 are the real contesting parties and their 
defence is that the property was a self-acquisition of their father 
Jaminikanta. Paragraphs 3, 6, 12 to 16 of their written statement 
practically completely set out their case. ` 


The learned Sgbordinate Judge who heard this suit decreed the 
plaintiffs claim and arrived at the following findings :— 


(1) The parties have failed to prove beyotid the shadow of 
doubt the source of money with NR the disputed property was 
purchased, 

(2) Atthetime of the purchase of tbe suit land Jamini was 
living ina mess at Dacca, and both Amrita, plaintiff No. r, and 
Chintaharan, the father of plaintiffs Nos. 4 to 6 who were both 
students at the time were Jiving with Jamini in the same mess 
while the father of plaintiffs Nos. r tọ 3 was then a pleader in 
the District of Noakhali and the defendant No. 7, Nishi Babu, 
was employed in the Postal Department and Jamini was employed 
in the office of the Collector of Dacca on a pay of Rs. 15 or 20 
per month 5; 

(3) The parties had at the time of the acquisition of the 
suit land some landed properties and a joint family dwelling house 
at village Madhyapara and the income from those landed, pro- 


, perties was spent for the worship of the joint idol of the parties at 


Madhyapara ; 

(4) Both before and after the purchase of the disputed land 
the brothers used to send money to Jamini at Dacca and Chandra- 
kanta, the father of, plaintiffs Nos. 1 to 3, used to send Rs. 15 to 
Jamini regularly every month ; 

(5) There is nothing satisfactory to show that the disputed land, 
vas acquired d Jamini alone with his own móney ; 


(6) After the acquisition of the property all the four branches 
of the family treated the property as their own and the suit land 
was thrown into the common stock of the family (The learned 
Subordinate Judge relied on Ex. 9, C. S. Khatian of t909, Ex. 6, 
tenants’ ledger in the khas mahal, Ex. 8 of 1981, application by 
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Jamini for Collector s permission fo build on the land, Ex. 7, the 
mutation register and Ex. K; Municipal% assessment register). 


(7) The suft land was acquired in the interest of Jamini 
Kanta Sen ind his three brothers as alleged in the plaint and 
the land belonged to all 8f them and has since devolved upon 
the parties to the suit. The plaintiffs and defendant No.2 did 
not erect their respective structures with the permission of Jamini 
or his sons nor under the conditions stated in paragraph 12 of the 
written statement of defendants Nos. rto 6. The possession of 
the plaintiffs and the defendant No. 2 is not a permissive one. 


On appeal by the defendants the Court ¿Of appeal below 
reversed the judgment and the decree of the Court of first instance 
and dismissed the, plaintiffs! suit. j 


The learned Additional District Judge who heard the appeal 
in the Court of the appeal below enunciated the point for deter- 
mination in the appeal to be “whether the disputed property was 
the joint family property of the parties or the selfacguired property 
of Jamini, the father of defendants Nos. x to 6”. 


He affirmed the findings arrivgd at by the Court of first 
instance, that the parties were members of a joint Hindu family, 
that they lived jointly till recently and that at the date of the 
acquisition of the property in question there already was a joint 
property, however small. On these figdings he formulated the 
points for his consideration thus :— 

` (1) Whether there was any nucleus of joint fund sufficient 
for the acquisition of this property ; 

(2) Whether the income of the joint property was sufficient for 
the acquisition of the disputed property ; : 

(3) Whether the income of the parties were blended into the 
joint fund ; and 

(4) the nature of the possession of the propérty by the 
parties. 

With regard to the first point he found "that there was never 
any ejmali fund created by contribution from all the “co-sharers 
and that there wa% no nucleus of any joint fund sufficient for 
acquisition of the disputed preperty. 

As regards the second point he found that. there was some 
jóint property yielding some income but that certain idols had 
to be worshipped daily and this exhausted that income. In con- 
clusion he found that it could not be proved that the income from 
the jointproperty was such as fo leave A surplus after the per- 
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formance of the daily worship of the family idols Sufficient for the 
purpose of the acquisition ofthe disputed property. : 

As regards the third point the learned Adjitional District 
Judge found that no doubt there was Some evidence on record 
that the co-sharers remitted money tog Jamini occasionally, but 
that the evidence of such remittances covered a period of 1915- 
1918 only, that is, long after the purchase of the disputed property. 
Further he took the view that these money orders were sent for 
the purpose of helping the needy people of the family. He con- 
cluded his discussion of the point thus: “So considering the 
evidence and probabilities I find that it could not be proved 
that the income €f the co-sharers was blended with the joint 
family funds or that the purchase money came from the joint 
family funds". Inthis connection he found that at least a part 
of the purchase money was borrowed by Jamini and that 
Jamini was in a position to procure the purchase money of Rs. 335 
at that time. 

Coming to the fourth point, the learned Additional District 
Judge practically confined himself only to the period commencing 
from 1922 when construction of buildings on the disputed land 
was started. Admittedly the disputed land is in the possession 
of the plaintiffs as also of defendant No. 7 and they are possessing 
the land by constructing buildings thereon with their own money. 
The case of the defendantg Nos. x to 6 was that all these acts of 
possession were done with the permission of Jamini while he was 
alive and after his death, with the permission of the defendants 
themselves. The learned Additional District Judge accepted the 
case of the defendants, observing “this at first glance seems rather 
an improbable story but on a consideration of the evidence and 
circumstances and also the probabilities of the case I find that it is 
not improbable”. 

` Mr. Sen appearing for the appellants contends that the Court 
of appeal below went, wrong in his points 1 and 2 in so for as he 
required the defendants to establish the sufficiency of the nucleus 
of joint fünds for the acquisition of the property. His contention 
isathat as soon asit is proved that the family was joint at the 
date of the acquisition of the property and was possessed of a 
joint fund thé presumption will be that the acquired property is 
a joint property and it will be for the defendants claiming the 
property to be the selfacquisition of Jamini to prove that it was 
acquired by Jamini with his separate fund. 

We are unable to accept this contention of Mr, Sen. The 
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law on "the, poiht is summarised by Sir Dinshaw Mulla i in his treatise 
on Hindu Law thus : . D 

“When a nucleus: of joint family property is proved or admitted, 
a presumption arises that ‘the whole of the property of the joint 
family, is joint including any acquisition by a member of the jaint 
family. But no such presumption would arise if the nucleus is 
such that with its help the property claimed to be joint could not 
have been acquired. In order to give rise to the presumption 
the nucleus must be such that with its help the property claimed 
to be joint could have been acquired. Such being the presump- 
tion, if any member of the family claims any portion of the 
property as his separate property the burdenelies upon him to 
show that it was acquired by him in circumstances which would 
constitute it his, separate property. He may do so by showing 
that the i income of the existing ancestral property was employed 
in other ways. "—( “Principles of Hindu Law”, ninth edition, 
PP 255-256). 

Similarly, Mayne summarizes the law thus : 

“Where the possession of a nucleus of joint family ONNE 
is either admitted or proved, an acquisition made by a member 
of the family is presumed to be joint family property. But this 
is subject to the limitatión that the joint family property must 
be such as with its aid the property in question could have been 
acquired. And it is only after'the possession of an adequate 
nucleus is shown, the onus shifts on to. the person whb claims the 
property as self-acquisition affirmatively to make out that the 
property was acquired without any aid from the family estate”. 
(Tenth edition, pp. 373-374). 5 es 
— In Babubhai Girdharlal and Others v. Ujamlal Hargovandas 
and Others (1) (Beaumont, C. J. and N. J. Wadia, J.), Beaumont, 
C. J, observed as follows :— 7 

“In my opinion the nucleus of joint family property necessary 


to give-rise to the presumption must be family property | 


from which the purchase money for the property in suit might 
have been derived wholly, or at any rate in consideyAble part. 
It is not in my opinion enough to prove.....:......... that the mere 
possession of joint family atthe date of the purchase of the pro- 
perty in suit is enough to raise the presumption “thatthe property 
in suit is itself joint family Property. It would, I think, be 
unfortunate if the Court was bound to . presume that something 
had occurred, which on the evidence could not TNRF have 
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occurred, and if it be shown that the only joint family property 
existing at the date of the acquisition of the property in suit was 
of such a nature that it. could not possibly have been the means 
of acquiring the property in suit, then in my opinion* the presump-- 
tion Po the property in suit is joint family property" does not 
arise.’ 

In Sankaranarayan Mudaliar v. Tangarataa Mudaliar B 
Ananta Krishna Ayyar, J., after discussing the varions decided cases 
on the point, summed up as follows : 

"In some cases, it is mentioned that mere possession of joint 


. family property by a joint Hindu family would raise a presumption 


of law that all the property in the possession of a coparcener is 
joint family property. Ishould like to observe that the above 
position would be strictly correct only if the joint family property 
possessed by the joint Hindu family was such as would ‘have 
enabled and led to the acquisition of the other property. If having 
regard to the nature of the income from the admitted joint family 
property or otherwise, the same could nothave possibly helped 
in orled to the acquisition of subsequent property, then there is 
no presumption that the subsequent property is joint family pro- 
perty. Either the presumption should be raised only when the 
property possessed by the joint family was yielding such income 
as could have enabled the acquisitions of the subsequently acquired 
property or the presumption if raised from the mere, position 
of the joint. family property should be taken to have been 
counter balanced by proof that such property yielded no income 
and could not have otherwise helped in or led to the acquisition of 
other property". . 

In C. V. Vythianatha Iyer v. C. V. Varadaraja Lyer (2) 
(Madhavan Nair and King JJ.) it was held that the mere existence of 
a nucleus of ancestral property will not by itself raise à presumption 
that the subsequently acquired properties of a member are joint 
family properties. The nucleus must be shown to be of sucha 
character as, taking *jnto consideration the surrounding circums- 
tances, would have led to the subsequent acquisition with its 
help. The ancestral tucleus must be shown to be of such subs- 
tahtial value that it might well have contributed to the acquisition of 
the property jn qfiestion. " 

In Koti Kelapudi Venkata Ramayya v. Digavallal Seshamma (3) 
Varadachariar and King, JJ., took the same view. 


(1) (1930) A. I. R. [1930] Mad. 662. (2) (1937) I. L. R [1958] Mad. 696, 
(3) (1937) I. L. R. [1937] Mad. 10127 
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I respectfullf agree with the views expressed in cases. referred 
to abpve and in my judgment, in ordér to raise the presumption 
thatthe acquired property*is a joint family property, not only 


should the nucleus be established to be sufficient for the‘ acquisi-. 


tion of the property but it should also be established that it wgs 
available to the acquirer. 

The presumption considered above is not any technical rule 
of Hindu law. It is merely a rule of procedure affecting the 
duty of proof and has its basis in the experience and observation 
of the course of the usages and habits of. Hindu society. Presump- 
tion is only an inference as to -the existence of one fact from the 


existence of some other fact founded upon a previgus experience of- 


their connection. 
It may be poisted out in this connection that if any rule of 


procedure in this respect-can be said to be indicated by the texts’ 


dealing with selfacquisitions, it is perfectly consistent with the 
views taken .by-the learned Judges whose judgments have been 
referred to above. 

Chapter VI of the Dayabhaga, while dealing with property 
liable or not liable to partition deals with self-acquisition and on 
the authority of Manu and Vishnu declares that to be not liable 
to partition which is gained without expenditure of patrimony.— 
sasasi Ai caket aagiza |” 

^ aga PIR AA TANGGA | 
"Wise satetes i” (verse 3) e 

*What a brother has acquired by his labour without using the 
patrimony, he need not give up without his assent, for it was gained 
by his own exertion". (Manu, IX, 208, and Vishnu? XVIII, 42). 

Consistently with his theory that.one can became owner 
on the strength of his own exertion—'" Sla NALAKA esatta 
"ld vies méfie” 

Jimutabahana says :— "Since the patrimony is not used ies 
is no exertion on the part of the others, through the means of the 
common property : and, since it was obtained by the mgn's own 
labour there is no physical effort on the -part of the rest ; it is 
therefore, the separate property of the acquirer alone.” —“ Ptge 
aeea Maca TS GA UANG, escolar NAPA wikal erento 
BGI Ss Satta” 

After much discussion Jimutabahana ultimately declares that 
property alone to be liable to partition which is acquired by means 
of joint-stocki:used for the express purposé of acquisition and no 
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(verse 51). In conclusion of the section he says-$ess efaseifiós 
Wie aes aser wale fs apres wy : 

*Consequently it was an inaccurate assertion that another 
unseparated brother participates on the mere ground of the acquisi: 
tign being made by an unseparated brother.” ] 

In my judgment the formulation Of points 1 and 2 by ‘the 
learned Additional District Judge was not erroneons and his judg- 
ment is not affected by any error in the respect. ` 

As regards point No. 4 Mr. Sen contends that the judgment 
of the learned Additional District Judge is vitiated by the fact- 
that it fails to take into consideration the several material, docu- 
ments relied on by the Court of first instance and that it ignores 
altogether the treatment of the property by the parties concerned 
during the period from the date of acquisition jo 1922 when the 
construction of .buildings commenced. Mr. Sen contends that 
this omission has vitiated the entire judgment inasmuch as the 
conduct of the parties -during this period as found by the Court 
of firstinstance would have an important bearing both on the 
question whether the original acquisition was for the family benefit 
and whether the story of permissive user: since 1922 is unaccept- 
able. Mr. Sen further cofitends that the treatment of the 
property during this period would have an ‘important bearing 
on the question whether the acquirer threw the property into the 
joint stock. 

The judgments of both the Courts below were placed before 
u$ and after considering them we are of opinion that this conten- 
tion of Mr. Sen must prevail. "The Court of first instance took into 
consideration the*documentary evidence showing that in the khas 
mahal all the "members of the family were recorded as joint 
owners, that at the Cadastral Survey also the property was recorded 
às joint property with specification of the shares of the members, 
that Jamini was alive over twelve years after these records and 
never raised any objection to these entries; On the other hand, 
nearly r2 years after*sthe publication of the: C. S. Khatian he in 
his applieation to the Collector for permission to build on the 
land referred to. the *C. S. Khatian and even during his lifetime 
acts of possession by construction of separate Buildings on the land 
by the plainsiffs*party commenced. 


“Dr. Sen Gupta, appearing for the. d contends that 
all the above records and acts can be explained by the evidence 
on the record. That may-beso. But the difficulty is that the 
final Court of .fact “did not at? all consider this portion: of the 
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‘case, and we ‘sitting on the second appeal do not feel inclined 
to enter into the evidences in this case. In our judgment this 
contention of Mg. Sen appearing for the appellants must be given 
effect to. o 

The result is that thiseppeal is allowed, The judgment and 
decree of the Court of appeal below are setaside and the case is 
remitted to it for the re-hearing of the appeal on the evidence 
already on record. Costs of this appeal as also further costs will 
abide the result. 


Akram, J, :—I agree. 
P. R, , e Appeal allowed, 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. L. Blank. 


KHAGENDRA NATH BANERJEE AND OTHERS 
5 . 


Sm. RANI HARSHAMUKHI* AND OTHERS 


e 
Sanitary Drainage Act (VIII B.C, of 1895), sections 21, 23—Rate determined 
by Collector and levied on broprietor under section 21—Subsequent suit by 
proprietors challenging imposition—Compromise—Rate reduced —Proprietors, 

if entitled to recover cess on the original rates, 


A rate of drainge cess was determined by the Collector under section 21 of 
the Sanitary Drainage Act and levied on the proprietors. * Subsequently a suit 
was instituted by two co-sharer Proprietors, one being represented by the 
Administrator General of Bengal against the Secretary of State disputing their 
liability to pay the drainage cess as imposed, These“ suits were eventually 
compromised and the amounts that were originally imposed were reduced in 


different proportions by the compromise, v. 


* Under the terms of campromise oneof the Proprietors represented by thé 
Administrator General paid in one lump and the other propriegor was to pay the 
reduced sum fixed by the instalments. © Thereafter suits were fnstituted by 
the proprietors for recovery of rent and cess and in that suit they also claimed 


*Appeal from Appellate Decree No. 162 of 1939 against the decree of A. F, 
M. Rahman, Esq., Additional District Judge, First Court, 24-Parganas (Alipur), 
dated the 15th September, 1938 affirming * that of Suresh Chandra Sen, Esq.. 
Subordinate Judge, 3rd Court, Alipur, dated the 15th May, 1937. 
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d . 
drainage cess to the extent of the half the amount originally impcsed-on the 
proprietors under section 21 of ° the Sanitary Drainage Act. The tenants 
objected on the ground that the proprietors wtre entitled to realise only half of 
the instalment which the proprietors actually paid to the Coflector : 


_ ə Held, that although bya subsequent contract between the Government and 
the proprietors and in consideration of avoiding Yisputes as to the validity of the 
imposition and that in one case the whole amount was paid in a single lump 
the proprietors were still entitled to recover half the amount of the drainage cess 
imposed under section 21 as prescribed by section 23 of the Sanitary Drainage 
Act. . ` 
Held further, that the agreement between the Government and the proprie- 
tors were not illegal and as such binding as between the Ġovernment and the 
proprietors and suchgcompromise had no beneficial effect on the subordinate 
tenure-holders : i 
Administrator-General of Bengal v. Jnanadayini Debi (1) referred to. 
Appeal by the Defendants. * 
Sui for recovery of rents and cesses. 
The material facts will appear from the judgment. 
Messrs, Rajendra Bhusan Bakshi, Ram Mohan Bhattacharjee 


and Amal Kumar Mukherjea for the Appellants. 


Messrs, Atul Chandra Gupta, Jyotish Chandra Guha, Sudhir 
Kumar Acharjee and Chandfa Sekhar Sen for the Respondents. 

. . C. A. V. 

The judgments of the Court were as follows : 

Mukherjea, J. :—This appeal arises out of a suit brought by 
the original plaintiff Rami Harsha Mukhi, now respondent No. r, 
«or recovery of rents and cesses including drainage -cesses due in 
respect of a tenure held by the defendants appellants under the 
plaintiff and her co-sharer. The only dispute was with regard 
‘to drainage césses which were claimed by the plaintiff at the rate 
of Rs. 121/8/8 per annum for the years 1340 to 1342 less the amount 
paid and credited. The Administrator General, Bengal, (now 
respondent No. 2) who as co-sharer landlord was made a pro forma 
defendant, subsequently got himself transferred to the category of 
a co-plaintiff and mid claim to drainage cesses-at the same rate for 
his shage, for the years 1339-1342 B.S. Damages were also claimed 
by both the plaintiffs. : 

The claim for recovery of drainage cesses was based upor 
section 23,0f the Bengal Sanitary Drainage Act (Bengal Act VIII of 
1895). This Act has been repealed by the Bengal Agricultural 
and Sanitary Improvement Act (Bengal Act VI of 1920) ; but its 
-operation is saved in the .present context by the first proviso. to 
section 36 of the latter Act. To appreciate the point.in controversy 


"7 (1) A. L R, (1937) Cale? 483. - E 2 "s 


e e 
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between the parties it would bé nêcessary to state a few more facts. 
The*defendáhts are the holders of a tenure withiri a revenue paying 
Estate, which és owned jointly by Rani Harshamukhi and the 
Adriinisttatot General, Bengal. There was a drainage scheme 
undertaken by Government which bad bénefitted the lands of this 
as well as other estates. According to the rate determined by the 
Collector undef section 21 of the Sanitary Drainage Act, the amount 
of drainage cesses levied on the Administrator General of Bengal 
was Rs. 32,5¢0 and that on Rani Hatshdmukhi or rather her 
predecessor was Rs. 40,822 and these sums were payable in instal- 
inents spread over 26 years. The two proprietors instituted two 
Suits, being Suits Nos. 159 and 188 of 1924 against the Secretary of 
‘State for India in Council disputing their liability to pay the 
drainage cesses ifhposed on them. Eventually these suits were 
compromised. So far ds the Administrator General of Bengal was 
Concerned the amount was reduced to Rs. 14,500 on condition of 
the entire payment being miade in one lump. As regards the Rani 
plaintiff, the ámount was reduced to some extent, and it was agreed 
fhát she would pay the sum of Rs. 18,00 in one lump, and the rest 
in 5o half yearly instalments. It wasa tetm of the compromise that 
the plaintiffs would be eatitled to realise cesses from their sub- 
ordinate teriants on the original rate: "This appears to be the basis 
-on which the liability of the tenants was recorded in the finally 
published record of rights some four yed» later. . 

The contention of the defendants was that under section 23 ef 
the Sanitary Drainage Act, the plaintiffs were entitled to realise 
fiom them only half of the instalments which they themselves paid 
‘to the Collector, and as the original amounts payable by the 
plaintiffs were reduced as a result of the compromise, the defendants 
‘wére also entitled to get proportionate reductiog in the instalments 
-payable by them. This contention did not commend itself to the 
-Courts below; and they decreed the suit, with some reduction of 
the damages claimed by the Rani plaintiff. „° 

Mr. Bakhsi who àppeared in support of the appeal, reitgrated the 
-point that was put forward on behalf of hiseclients in the Courts 
*.below, and he has taken his.stand on section 23 of the Sanitary 
“Drainage Act. That settion reads as follows :—‘‘eAny holder of an 
estate or tenure ewho shall pay to the Collector any instalment of 
such rate payable under the last preceding section, shall be entitled 
‘to recover half the amount of the instalment so paid from the 
holder of a tenure or cultivating raiyat holding lands within the 
local area under such holder of an estate or tenure, in thé same 
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proportion and in th: same mariner as he is entitled to recover 
Road Cess or Pues Works Uess pM under the provisions of 
the Cess Act, 1880.” : e 

It is clear that under the provisions of this section, the proprietor 
cah realise from his subordinate tenantse only half of what he has 
himself paid to the Collector, and Mr. Bakhsi contends that as the 
plaintiffs have paid less than the snms originaly fixed by' the 
Collector the tenants are also entitled to proportionate reductions. 
The respondents on the other hand contended that settlement with 
Government was the same thing as payment to Government of the 
whole amount originally due, and as the rate fixed by the Collector 
under section 27 of the Act was left in tact, the tenants who were 
no parties to the compromise were not in any way affected by 
the same. . p 

Reliance was placed in this connection upon the decision of a 
Division Bench of this Court in Administrator General, Bengal v. 
Jnanadayini Debi (1), where the provision of section 23 of the 
Sanitary Drainage Act was considered with reference to facts arising 
out of this identical agreement between the Administrator General, 
Bengal and the Government. , i 

We may say atthe outset that the gcheme of the Act seems 
to be that on receipt of the final report relating to construction of 
the drainage work, the Collector has got to determine the rate, at 
which the drainage cesses are to be collected, along with Road Cess 
apnually payable direct to Government, and the rate must be such 
as shall be sufficient to provide for the payment of the costs of 
construction in course of not more than thirty years (section 21). 
The rate so determined is to be published as provided in section 40 
of the Cess Act and shall be paid together with Road Cess, 
presumably in such instalments as the Road Cess is paid (section 22): 
Under section 23, the holder of an Estate or tenure, who has paid 
any instalment of such rate is entitled to recover -half of the same 
from the subordinate. tenure-holder or cultivating raiyat. A case 
like the present one, "where after the determination of the, rate by 
the Collector, there jas a fresh contract between the Government 
-and the Proprietors, and in considerationeof avoiding disputes 
relating to the walidity of the imposition, nd in further considera- 
tion of the fact ihe whole amount was in one case paid in a single 
lump, the amount payable by the proprietors was reduced, does not 
come strictly within the terms of the section. We are unable to 
hold however that such agreement isilegal and not binding as 

(1) A. I. R: 1937 Cal, 483° 


Vor..73.]. o “HicH COUR- - ý 


between the Government on the dhe hand and the proprietors on 
the ether. . "ee. 5s 

The subordjnate tenure holders were no parties to this agres- 
ment and gs their conditión could not be rendered worse by a 
compromise of this descgiption, they cannot also in our opinson 
take advantage of any term of such compromise. The Administrator 
General of Bengal in the present case paid a sum of Rs, 14,500 in 

one lump, in full satisfaction of the claim. The amount certainly 
“was much below what was originally imposed on him, but he can- 
not possibly ask his subordinate tenants to pay halfof this whole 
amount in one instalment. In these circumstances we-are of opinion 
that the word “ paid” in section (23) would ha9e to be construed, 
somewhat liberally, and the payment of a sum of Rs. 14,500 in one 
instalment must *be held to be equivalent to payment of the sum 
of Rs. 32,500 in such instalments as were originally determined, 
since the Government accepted it in full satisfaction of its 
claim, 

In the case of Administrator General of Bengal v. Jnanadayini 
Debi (1) this question was agitated and it was held that “in these 
circumstances it must be taken that the appellant paid cess at the 
full rate: aad therefore he is entitled to recover cess at the rate 
recorded in the record of rights from the tenure-holder.” We are 
not prepared to dissent from this view. In the case of the Rani 
plaintiff, it is true, that she paid only g small sum in one lump, 
and she was given the right to pay the rest in a large number, of 
instalments, but the reasons given above are applicable in her case 
too. It would really be anomalous, if the position of the tenant 
could be affected by any agreement between thc Government and 
the proprietors relating to the payment of the drainage cesses, 
where thete was no alteration of the rate determined by the Collec- 
tor, and where they were expressly excluded ‘from the agreement. 
The terms of the compromise in case of the Rani plaintiff also 
show that there was no remission in the ratę of cesses and hence, 
the payment made by her should be taken as payment in full 
satisfaction of the claim which the Governgent had against her, 
on the basis of the original determination by the Collector. The 
result is that the appeal is dismissed. We make no order as to costs 
of this appeal. e 

Blank, J. :—1 agree. 

P. R. i ` Appeal dismissed. 
(1) A. T. R. (1937) Cal. 485. | " 
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Before Mr. jistice C. C. Biswas. 


PABNA DISTRICT BOARD , 


.RANJIT CHANDER LAHIRI AND OTHERS." 


wal Local Self Government Act (III B. C. of 1885), section 86A—Old bridge 
constructed out of District Board Fund in 1929—Sanction for. realisation of 
toll ebtained—New bridge constructed with grants from Central Road Fund— 
Whether fresh sanction necessary under section 86A—Sanction under, if 


- must specify amoungs to be recovered under provisos to the section, 


Where Distict Board constructed a bridge out of its own funds in 1929 and 


obtained sanction of the Local Gcvernment for the levy of atoll on persons, 
vehicles and animals passing over the bridge under section 86A of the Local 


Sel 


f Government Act but on the construction of a new bridge on the same site 


some time later out of grants from Central Road Fund the District Board 


con 


tinued levying tolls as before, without a fresh sanction : 


Held, that the new bridge being different from the old one, any sanction that 


might have been obtained in connection with the old bridge could not justify any 
imposition on anyone passing over the new bridge. 


A sanction under sectiou 86A must be read as, whole includimg the proviso’ 


and no sanction will be valid or complete unless it expressly mentions the 


amounts the recovery of which is sought to be authorised thereby. 


Dis 


Held further, thut the new bridge not having been conrtructed out of the 
trict Board'Fund it could not be brought within the description given in 


clause (i) of section 86A of the Local Self Government Act. 


Assuming that the materials of the old bridge which were “used for the cons- 


truction of the new “bridge could be regarded as a contribution out of the 
District Board Fund, the provisions of proviso (2) of section 85A were not com- 
plied with in the circumstances of the case. 


Any amount which might have remained unrealised on account of old bridge 


‘could not be regarded as a contribution by the District Board towards the cost of 
the new bridge. m 


Appeal by Defendant No. 2. 
Suit fer refund of Bridge toll. 


, The material facts will appear from the judgment. 


S. 


‘Messrs. Hamigul Hug and Odaidul Hug*for the Appellant. 

E . . - . 
* Appeal from Appellate Decree No. 1351 of, 1938, against the decree of 
C. Chakravarti, Esq., Subordinate Judge, 2nd Court of Zillah Pabna and 


Bogra at Pabna, dated the 12th of May, 1938, in Money Appeal No. 7 of 1938, 


mo 
dat 


^ 


difying the decree of H, K. Mukherjee, Esq.) Munsiff, 2nd Court, Pabna, 
ed the 15th of January, 1948. ` 
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Messrs. Phani Bhusan Chakvavarti and. Amaresh Chandra Roy Civita 
forthe Respondent. “° , - 1941, 
The judgment of the Court was as follows - Pabaa District Board 


v. 
Biswas, J. :— This is an appeal on behalf of defendant No. 2, Ranjit. Chandra 


the District Board of Pæbna, and arises out of a suit which tas ahiri; 
commenced by the plaintiff, who is a leading lawyer of Pabna, July, 30. 
for refund of a sum cf eight annas said to have been recovered 

from him as a bridge toll The question is as to the legality of 5 


this imposition. > 
The facts of the case are shortly as follows: Inthe year 1929 

a bridge known as the Manaharpur Bridge gras constructed by. 
the District Board out of its own funds ata cost,of Rs. 18,000, 
and it appears that the District Board thereupon obtained the 
sanction of the Local Government for the etablishment of a toll 
bar on this bridge and the levy of a toll on persons, vehicles and 
animals passing over the bridge under the provisions of section m 
86 A of the Local SelfGovernment Act (Bengal Act III of 1885). 
That sanction was contained in a-letter dated the 6th of June, 
1929, which is Exhibit E in the case. Recently, the Road Board 
which isa body. set up by the Cenfral Government undertook the 
'constructión of a new Bridge on the same site, This bridge was 
ultimately meant to be, and was in fact, taken over by the District 
Board, but'the cost was borne by the Road Board. Only some 
old materials from the old bridge which “was admittedly dismantled 
for the purpose were used in its construction. During the 
‘progress of the work a diversion road was made through the river 
bed for the temporary passage of traffic. . 

The plaintiffs case is that he was required to pay a toll of 
two annas on each of four occasions when he drove his car, three 
times over the diversion road and once over the bridge. He says 
this was an unauthorised levy, and has accordingly brought this 
suit for recovery of the amount which he was thus called upon 
to pay. The plaintiff also asked for recovery ^ of a sum of Rs, ro as 
special damage for the wrongful levy. : 


There were twoe.other defendants in the suit bedis the Dis- 
trict Board, namely, defendants Nos. 1 and 3., Defendant No. 3 
isa person to, whom the District Board had leased the right of 
realising the tolls, and defendants No, 1 who actually collected the s 
money was a servant of defendant No. 3. 

The learned Munsif decree] thé suit so far as the tolls realised 
in respect of the diversion road were «concerned, but in regard . 
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Ct to the toll paid for driving the car over the bridge itself, ‘he held 


1941, the levy was justified and rejected the claim. He also rejected 
Pabna District Board the prayer for special damage. In the *esult, he made a decree 
for six annas only in the plaintiffs favour, Appeals were taken 
Ranjit Chandra 

Lahiri, agginst this decision to the learned Subordinate" Judge by both 
Biswas, F. parties. So faras the decree for six annas was concerned, it was 
— upheld and has become final, and we are not concerned with it 
in the present appeal. As for the claim for two annas which was 
e. © - dismissed, the Court, however, reversed the judgment of the 
l learned Munsif, holding that the imposition was’ illegal and not 
covered by any valid sanction and in that view he passed a decree 
'for this amount, eHence ihe present appeal by the defendant 

District Board. 





The matter has been argued at length before us by Mr. 
"Hamidul Huq: on behalf of the Board, but we are not at 
all satisfied that he has made out a case in favour of his clients. 

Y The question depends on the effect of section 86 A of the Local 
Self-Government Act. This section to quote only the relevant 
portion provides that—''The District Board, with the sanction 
of the Local Government may establish a toll-bar on any bridge 
in the district which has after the date gf the, commencement of 
the Bengal Local Self-Government (Amendment) Act, 1908, been 
constructed or purchased out of the District Fund or to the cost 
of the construction or purghase of which contribution has, after 
the said date; been made out of the District Fund * * * * and 
may levy tolls at such toll-bar on persons, vehicles and animals 
passing over such bridge. " There is an important proviso to this 
section, which lays” down that “No toll-bar shall be established 
or tolls levied otherwise than for the purpose of recovering” 

* -certain amounts which are specifically set out in the clauses (a) 

to (d) of the proviso. Clause (a) authorises the recovery of 

“expenses ihcurred by the District Board in constructing pur- 

echasing, contributing to or widening such bridge", and clause (d) 

of “the capitalized: vdlue of the estimated cost to the District 

Board of maintaining such bridge * * * and of renewing it, if 

s -it xequires renewal". This is followed by à further proviso that 

“no toll-bar shall be established or tolls levied on or in respect 

of any bridg8 * * *° * the cost or estimated cost of which, 

x as indicated in cls. (a), (b) & (d) of próviso (1) was or isless than 
five thousand rupees”. 

It is not disputéd that there was á proper sanction under 

. ‘this section in respect af the bridge which was. constructed 
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in 192g. As" already stated, *this sanction was contained ms 

ina letter dated the 6th , June, 1929, (Exhibit E) and it was Agar, 
‘expressed in terms of the'section itself. It was directed therein papa District Board 
_ that under section 86 M {2) of the Act the toll-bar should be Ranjit "Chan dra 
removed as ‘soon as the charges had been recovered, the peried Lahiri. 

of recovery being limited to 12 years from the date of the sanction. 
Directions were also given for keeping a special account of the 
recoveries in a prescribed form. The total cost of construction 
was estimated by the District Board at the round figure of 
Rs. 18,009, and this was accepted by the Government as the ° 
amount recoverable. The letter went on to, point out that the 

District Board had-apparently overlooked the possibility of having 

to undertake the renewal of the bridge in due course as distinct 

from its maintenance by repairs, and it'was stated that should 

Such renewal be undertaken ata later stage and the cost thereof 

increase the charges recoverable on the authority of the sanc- 

tion given, the District Board should make a further report to d 
Government. With reference to this portion of the letter 

we may state at once that in our opinion it is impossible to 

regard this as sufficient. authority for recovery of the cost of 

future renewal without further sanction. We cannot accept the 

argument that the'sanction under section 86A need not specify 

‘the amounts to be recovered under one or more of the 

clauses set out in proviso (1). The section must be read as 

a whole, including the proviso, and if it is -so read, there can be 

no doubt that the sanction will not be valid or complete unless it 

expressly mentions the amounts the recovery of which) is sought to 

be authorised thereby. 





«Biswas, F. 





Jt is admitted that the District Básnd did not.in fact apply for 
any fresh. sanction under section 86 A ‘for the | establishment of a 
toll-bar.or the levy of tolls in respect of the new bridge, and it 
is mainly on this fact that the plaintiff relies for ‘the purpose of 
showing that the toll which was levied on him was illegal. The e 
terms of the section make it quite clear that the toll can be. 
.Xecoyered only ‘from persons using a bridge dn respect Of which 
„sanction is given. df therefore, the : new bridge was different 
from the old one, it follows that,any sanction that ight .haxe been 
obtained in connection with the old bridge could fot possibly 
justify any imposition on any one passing over the new bridge. d 
From this point of view, there seems to be no answer to the 
Plaintiff's claim, but as indicated, this rests on -the assumption . 
that the new bridge is,not.the,samif as the, old one, and it rests j 
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also on the basis that another letter from Governnfent dated the 
26th of August, 1935, Exhibit F in the case, to be presently referred 
to, does not amount: to a specific sanction in respect 0f the new 
bridge. f . . : 

*- So far as the first point is concerned, we are not at all convinced 
by Mr. Huq’s arguments that the new bridge must be taken to 
be the old one in another garb. That is not so in fact, and both 
the Courts below have definitely held and proceeded on the view 
“that the bridge which was completed in 1937 was an altogether 
new bridge, though it might have been erected on the same site 
as the former bridge. The dimensions were different ; the structure 
was different, an@ except that materials of'the value of about 
Rs. 250 only were used from the old bridge, there is no sort ‘of 
connection whatever between the one and the other. As the old 


“bridge had ceased to exist, it is obvious that no toll could be 


recovered, on the authority of the sanction obtained for that 
bridge, from a person using the new bridge. This takes us to 
the other poínt which was raised by Mr. Huq on the strength of 
the letter of the 26th August, 1935. His contention was that 
this letter was in effect a. new sanction which the District Board 
obtained from the Government for the new bridge. It appears, 
however, on reference to this document that no such sanction, 
had been asked for by the District ‘Board and no such sanc- 
tion was actually given by this letter. All that the District Board 
þad asked for was a ruling from Government on the question 
whether the District Board would be entitled to continue levying 
tolls on the old bridge even after it had been reconstructed with 
grants from the Central Road Fund. In reply the Government 


merely conveyed the legal advice. which they had obtained on 


the point. It was stated “that Government are advised that the 


„balance outstanding on the old bridge should be éonsidered as 


part of the total cost of the new bridge and should be taken as 
the contribution of the District Board towards the costs of the 
new bridge”, and it “was finally added that “in the circumstances, 
the District Board would be entitled to continue levying the .toll 
till the balance due was realised". Mr. Hyq laid stress on this. 
concluding sengence, but as we read it, it is only a part of the 
legal advicé which the Government were conveying to the District 


-Board. We are unable to hold that Government intended to l 


convey any new sanction by this letter in respect of the new 
bridge. That ought to dispose of the point raised -by Mr.-Huq, 
and .if this letter -is---not. effective as a. sanction, there .-is 
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nothing. else on “which the deféhdant Board can rely. for the 
purpose of justifying the levy of the toll*from the plaintiff. 

Inthe view we take of this letter, it is not necessary to refer 
to the other difficulties which stand in the appellant’s way, but 
baving regard to the impgrtance of the case, we might perhaps 
notice one or two of the further points which were raised. For 
One thing, it is difficult to see how the present bridge could at 


all be brought within the description given in clause (i) of section | 


86 A. On,the facts of the case, the bridge was admittedly not 
a bridge constructed or purchased out of the District Fund. But 
it was argued that it was a bridge to the cost of construction of 
which a contribution. had been made out of he District Fund 
-within the meaning of this clause. Mr. Huq, however, was 
unable to point eut what the contribution was, except to indicate 
that some materíals of the old bridge had been used for the 
construction of the new bridge. Whether “this could be regarded 
as a contribution out of the District Fund or not,—a point which 
is not wholly free from. difficulty, having regard to the provisions 


ofsections 52 and 53,—it does not appear that the contribution. 


was anything approaching the limit whjch is laid down in proviso 
.(2) of sectiog 86 A. The evidence of the contractor to the District 
Board is that the value of the materials used was Rs. 250, and this 
evidence remains unchallenged, and was accepted by both the 
courts below as correct. 

Mr. Huq, realising the difficulty of oe case, sought to argus 
that the outstanding balance which was due on account of tolls 
in respect of the old bridge should also be regarded as à part of 
the contribution of the District Board to the new bridge. This 
is an argument which one finds it extremely difficult to appreciate, 
much less to accept. This isno doubt the view. which was indi- 
cated by Government in their letter of. the 26th’ of August, 1935. 
“But one does not see how any amount which might have remained 
‘unrealised on account of the old bridge could be regarded asa 
contribution by the District Board towards the cost of the new 
bridge. 

Mr. Huq referred, us to clause (b) of the proviso to section 
86 A for the purpose af showing that such unsealised amount 
would be the loss which the District Board suffered by reason of 
the dismantling of the old bridge necessitated by the construction 
of the new bridge, and contended that it should, tHerefore, be 
regarded as a part of the Board's contribution. Clause (b) however, 
isa special provision regarding lo&s which, the Board may suffer 
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‘in having to’ pay ‘compensatign to owners of Private ferries. We 
do not think it is possible to draw any argument by. way: of artalogy 
from this provision só as- to cover the case of uwrealised’ amounts 
of tolls in respect -of a bridge. The very fact that special provi- 
sibn is made in ‘clause (b) suggests «hat if a similar rule was 


‘intended to apply'in the case of unrealised tolls'for bridgers, the 


Legislature would have:made a similar provision in specific terms. 
‘We are unable, therefore, fo hold that the District Board's contri- 


bution to the construction of the new bridge can be said to amount 
to anything more than the value of the old. materials. 


It may be further pointed out that from a statement of accounts 
which is on the Secord it appears that at thé end of 1936-37 
totalsum of Rs. 1,688-9-o only was still outstanding. Even if 
this sim be added to the value of the old maferials which were 
used, the total would fall far short of Rs. 5,000, the limit Izid 
down in proviso (2). Mr. Huq drew attention to the fact that 
the ameunt outstanding at the end of the’ previous year was much 


nearer to this limit, namely, a sum of Rs. 4,739-7-o. This cannot, 
. however, justify any inference as to the precise amount outstanding 


at the material date. Thè new bridge was completed somewhere 
about May, 1937, and it may be added that the plaintiffs car 
actually: passed: over the bridge on the 11th June in that year. 

We are satisfied; therefore that on no account can the new 
bridge be regarded as«one which comes under clause (i) to 
section: 86 A, and. this ought to pat the, defendant District Board 
out of Court. 

The result.is that in our opinion the decree made by the learned 
Subordinate Judge must be affirmed, and this appeal dismissed’ with 
costs... We order accordingly. 


a Edgley, J. :-sI agree. T ; 
A. K. D. G, ; P. S. dem 20s Abpeal dismissed. 
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Before Mr. Juste C. €. Biswas. 
ee 
1 : D . ‘ 
D ABDUL MAJID MRIDHA : Rc 
° v. : joa. 
e ow 
AMINA KHATUN.* f November, 27, 
December, 1. 
Divorce, suit for by Mahomedan, wife—Plaint, valuation of—Court fee 1942, 


e " - t fee— e. 
payable —Rejection of memorandum of appeal for non payment of court fee Rabin; d. 


Order, if appealable—Civil Procedure Code (ae V of 1908) section 2 sub- 
section 2 (b)—Refund: of Ccurt fee. 





Where a suit or an appeal is dismissed for non-paygnent of Court fee, the 
dismissal cannot be treated’ as an “order of dismissal for default" under clause 
(b) of Sub-section (2) of section 2 of the Code of Civil Procedure. 


A decision therefore involving the dismissal of a suit oran appeal under the 
Court Fees Act is appealable as a decree. 


In a suit by a Mahomedan wife for divorce, the plaintiff paid Rupees fifteen E 

as Court fee on her plaint. The suit being decreed the defendant appealed. 
On the memorandum of appeal the defendant also paid Rupees fifteen as 
Court fee but the Appeal Court took the view that ad valorem Court fee was 
payable and hence an order was made on both parties to pay deficit Court fee 
on the basis of the value of the suit i. e, Rs. 1100. The plaintiff complied 
but the defendant not having complied, an order dismissing the appeal for 
non-prosecution was made anda decree drawn up-on Hips n terms, An appeal 
being taken against this order. i 3 


Held, (t) that the appeal was competent “® e 


(2) the proper Court fee payable on the plaint or memorandum of appeal Was 
Rupees fifteen. 


Although there is no express provision in the Court Fees Act which entitles 
a party to a refund! of Court fee as a matter of course in a*case which does not 
come either under section 14 or section 15, the Court in proper cases can make 
such an order for refund where it has found that the court fees have been 
paid under an order subsequently held to be wrong. 


Appeal by the Defendant. 


Suit for Divorce: E A 


The material facts will appear from the judgment. e 
M». Surendra Nath Das Gupta for the Appellant. 
Mr. Nirmal Chandra Chakravorty for the Respondent, 


š O GAW 
*Appeal from Appellate Decree No. 906 of 1939, against the decree of 
S. S. R. Hattiangadi Esq., District Judge of Faridpur dated the 24th January, e 
1939s affirming that of N. De, Esq.; Sadar Munsiffy Faridpur dated the 25th of . 
November, 1937. . . * 
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The judgment of the Court wis as follows : 

In this case the learned District Judge of Faridpur has dismissed 
an appeal for non-prosecution on the ground tha the appellant 
failed to pay the additional court-fee on his memorandum of appeal 
which had been demanded of him. The*appeal arose out of a suit 
by a Mahomedan wife against her husband in which she asked for 
a divorce. At the hearing the defendant, though previously served 


“with summons, failed to appear. One witness was thereupon 
` examined on behalf of the plaintiff, and on this evidence, the learned 


Munsiff holding the claim proved’ made an ex parte decree on the 
25th November, 1937, declaring the marriage dissolved. There was 
an application unfer Order 9, Rule I3 of the Code of Civil 


"Procedure for setting aside the decree, which ultimately failed. 


The defendant had also taken an appeal to the District Judge, and 
itis against the dismissal of this appeal on the ground stated that 
the present appeal is directed. 

It appears that the plaintiff had paid a sum of Rs, 15 as court-fee 
on hér plaint, evidently treating the suit as one for a declaration, 
pure and simple. The defendant paid a similar courtefee on his 
memorandum of appeal in the lower appellate Court. Having 
regard to the averments in the plaint, the learned District judge, 
however, took the view thatthe suit came within the category of a 
suit for a declaration where consequential relief was prayed: in 
other words, that it came ander section 7, paragraph (iv), clause (c) 
of the Court-Fees Act, so that an ad valorem court-fee was payable 
both on the plaint and on the memorandum of appeal He 
calculated the amount due on the sum of Rs. 1,100 at which the 
plaintiff had valued her suit for the purposes of jurisdiction.. On 
the 16th December, 1938, the learned Judge accordingly made an 
order on either party to pay the deficit court-fee’ on this basis. 
The plaintiffrespondent duly paid the amount, but the defendant- 
appellant failed to do so within the time allowed, and thereupon, 
onthe z4th January, 1939, the Court made the order dismissing 
the appeal with costs for non-prosecution, A decree was afterwards 


drawn up in these tergis, and the present appdnl has been preferred 


against this decision as an appeal from appellaté decree. 4 

On behalf of the respondent Mr. Cliakravarty has raised a 
preliminary Objection to the competency of thé appeal. His | 
contention is that the dismissal of the appeal by the learned 
District Judge amounted to a rejection of the memorandum of 


Appeal, and as such, .did not come within the definition of a decree 
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under section 2 sub-section (2) ofethe Code of Civil Procedure, and 
that,in any case, the dismissal waseone for default, ‘and thus 
expressly excluded from tht definition under clause (b) of the said 
sub-section. E 

In support of his argument, Mr. Chakravarty relies on two cages, 
Jnanadasundari Shaha v. Madhab Chandra Mala (1) and Charusila 
Dasi v. Abhilas Bauri (2). These cases lend some support to his 
view, but in my opinion, they do not carry him all the way, and 
it is also doubtful how far they may be regarded as decisions on 
the particular point in controversy. 

In the first of these cases, the Court below had made an order 
rejecting a memorandum of appeal for non-payrgent of deficit court- 
fee. Thereafter, on the appellant’s application, the time for payment 
was extended, aryl on the court-fee being paid within the extended 
time, the Court ordered the appeal to be registered. The respon- 
dent appeared and objected that the last order was without juris- 
diction, but the objection was over-ruled. Against this decision 
the respondent moved this Court,. and it was argued on his behalf 
that by virtue of Order 7, Rule rr, read with section 107, sub- 
section (2) of the Code of Civil Procedure, the order rejecting the 
memorandum of appeal was a decree, and that as it had not been 
set aside by appeal or review, it had become final The learned 
Judges negatived this contention, and itis on the observations 
which Suhrawardy, J. made in this connection that Mr. Chakravarty 
relies :— e 

* Section 107(2) invests an appellate Court vith the same pow&ts 
as are conferred on a Court of original jurisdiction. It does not 
purport to give the order passed by an appellate Court the same 
effect as an order passed by an original Court of a like nature. 
. Section 2 expressly says that ‘decree’ shall be deemed to include 
the rejection of a plaint. If it was the intention of the legislature 
to include within the definition of ‘decree’ an order erejecting a 
memorandum of appeal, it would have expressly said so.” 


It will be seen, however, that the actual edecision in the case " 


proceeded on a different ground. . ° 

In the second cas, these observations wéte quoted with appro- 
val, but that was an ‘appeal against the decision of a Special Judge 
under section rogA (now section 115C) of the Bengal Tenancy Act, 
and on the question of the competency of the appeal, it was suffi- 


cient to hold, as in fact it was held, that under this section an 


(1) (1931) L.-L. R: 59 Calc. 388. 
(2) (1936)-40 C. W. N. 1149. . 
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UE appeal would lie out of a proceeding under section ros only when 


1942. there had been an investigatton and determination of a question 
Abdul Majid Meidha Under section 105A. Nasim Ali, J., who delivered Ue judgment of 
diss Khatun.. the Court, did no doubt also express tlre view that the order,ofa 
—— Special Judge, dismissing the appeal before him on the ground of 
the appellant’s failure to pay the additfonal court-fee which had 
been demanded from him, was in substance an order of rejection of 
the memorandum of appeal, and as such, nota decree and hence not 
° s appealable. 


è I am still, however, far from satisfied that, even giving full 
effect to these decisions, they may be regarded as completely answer- 
ing the question a& to the appealability of such an order as was 
made in the present case. In my opinion, all that was really held 
was that though, by virtue of section 107(2) of the Code, the Court 
might reject a memorandum of appeal on a ground analogous to 
that on which a plaint could be rejected under Order 7, Rule rr, 

. 'the rejection of a memorandum of appeal could nevertheless not be 
held to come within the words “ rejection of a plaint ” occuring in 
section 2, sub-seclion (2). Butas I apprehend the matter, to say 
that is not to say that such an order of rejection might not come 
within the definition of a decree at all. It will doubtless pe excluded 
from the definition, ifas is Mr. Cha. stavarty’s further contention, 
the order can be said to be an “order of dismissal for default” 
within the meaning of clause (b) of the said sub-section : Otherwise 
looking to the substance of the order, I do-not sée why it cannot be 
held to bea decree as being an adjudication which conclusively 
determines the rights of the parties with regard to a matter in contro- 
versy between them. 

Ido not think that where a suit oran appeal is dismissed for 

* non- payment of court-fee, the dismissal can be treated as an 
“order of dismissal'for default” under clause (b), and it is worthy 

of note that such a view had not been put forward in any of the 

e cases cited by Mr. Chakravarty. For one thing, it is to be observed 
that clause (b) does rt speak generally of a dismissal for default, 
but uses fhe words “any order of dismissal for default”, suggesting 
‘to my mind that it is'not meant to apply to a j and every dismissal 
for default, but only where the statute expressly provides for the 
making of ai? “order ” “in that behalf, as in Order 9 of the Code of 

. Civil Procedure. Neither under the Code nor under the Court 

-Fees Act is there any provision for such an “ order of dismissal ” 

for default in payment of court-fee. Secondly, it will be seen that 

; the Code does not in terms contemplate a dismissal at all in such 
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a case, but-provides, -expressly-in the case of a suit-{under Order 7, 
Rule ir), and impliedly in the, case of “an appeal (under the said 
rule read with sub-section (2) of section 107), for rejection of the 
plaint or of, the memorandum of appeal, as the case may be. 
Whether such rejection may be a decree in one case, but notén 
the other, it seems to me all the same that if instead of taking the 
form of rejection of the plaint or the memorandum of appeal, the 
order passed is one of dismissal of the suit or the appeal it cannot 
be regarded as an “order of dismissal for default” within the 
meaning of section 2, sub-section (2), clause (b) The order may 
well be under the provisions of the Court Fees Act (section 8B, 
sub-section (3) or section r2, paragraph (ii), claus® (a) of the Act as 
amended in Bengal). These provisions distinctly contemplate a 
decision by the Covrt as to the sufficiency of the court-fee paid, and 
-enjoin dismissal for non-compliance with the order which, the Court 
may make as the result of such decision for payment of additional 
court-fee.- It may-be, as -the Judicial Committee observed in 
Kachappa Subrao Jadhav v. Shidappa Venkatrao Jadhav (1), that the 
Court Fees Act was passed not to arm a litigant with a weapon of 
_ technicality against, his opponent but to secure revenue. for the bene- 
fit of the Statg, but that does not mean that a question of court-fee 
may not be inter partes, so as to constitute a decision thereon an 
adjudication which conclusively determines the rights of the parties 
ona matter in controversy in the suit orgppeal. I see no reason, 
therefore, why such a decision involving the dismissal of à suit or an 
appeal under the Court Fees Act Should not be held to be appeal- 
able as a decree. In my opinion, it should be wholly immaterial 
‘that the appeal is directed, not against the adjudication itself, but 
against the consequent order of dismissal. 


In the present case, it will be observed that rightly or wrongly, 
“the dismissal of .the appeal followed upon an adjudication not as 
to the insufficiency of the court-fee paid, but on a question of: the 
classification of the suit for the purposes of section 7 of the Court 
‘Fees Act; which; as now clearly stated in: the Explanation added to 
‘section 12 by the Benggl amendment, is quite distinct. from ‘the 

question. relating to, valuation only. Such an adjudication should 
all the more, therefore, attract the: definition of a déaree, | id 

-+ Upon a careful consideration of the matter, I must consequently 
overrule the preliminary. objection, and hold. the appeal to be com- 
petent. .Incidentally, I may point out. that though in the memo- 
randum of appeal in this Court the xd order referred. to is that id 


| (1) (1918) LR: 46 L Av 24(92), . 77. s 
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the 24th January, 1939, whereby “he learned: District judge dismiss- 
ed the appeal before'him for non- proseeution, the previous order of 
the 16th December, 1933, which co ntained thes decision on the 
question of coutt*fee, is-included in the "order- sheet a eertified copy 
of which was filed with the memorandum of appeal. To avoid any 
technical objection, the pressnt appeal may well be regarded'as one 
against the earlier order as ‘well as that, passed on the 24th 
‘January, 1939. : - 

° Turning to the’merits of the appeal, I think the learned Judge 
was wrong in treating the-suit as a suit fora declaratory decree and 
consequential relief, and demanding , court-fee on that basis. 
He took the viewSthat'the plaintiff had not only asked for a decla- 
ration that her marriage had already been dissolved, but further 
asked for a dissolution of the marriage by the Court on the ground 


of cruelty. Ihave read the plaint myself, and that is not'howl: 


should look at it. The plaintiff made the case that she had been 
married to the defendant on the roth January, 1922, and she defi- 
nitely asserted that an agreement. had been. entered into:at the time 
by which it was provided that ‘she would have liberty to divorce 
herself from her husband, if'the latter contracted another marriage. 
‘Tt was alleged that the husband did mgrry another woman ro or 11 
years before suit, that is, about the year 1926 or 1927. In Falgoon 
1341 B.S, (corresponding to February—March, 1935) the defendant 
is said to have-turned ow the plaintiff from his house. The plaintiff 
hereafter, claiming to act in exercise of ‘her authority under the 
"ante-nuptial agreement, purported to repudiate herself, and her-case 
was that the marriage consequently stood dissolved under the 
-doctrine of takwees, which, as is well-known, is an essential part of 
the Mahomedan. Law of Divorce. The plaintiff accordingly prayed 
for a declaration that.there had been such azalak by her of her 
husband by tafween. The learned Judge seemed'to think that there 
was an alternative prayer for dissolution.of marriage on the:ground 
of cruelty. Thereewere certainly allegations of cruelty in the:plaint, 
but as I read it, these allegations were.made with a view:to.justify 
the plaintiff's actiop in exercising her pqwer of ¢afweez, ‘The 
sprayer clause was expressly limited to .asking for a declaratory 
decree only. eIn my opinion, therefore, the suit was governed 
by Article 17, clause (iii) of ithe second schedule of the :Court 
Fees Act, and only a fixed fee was payable. Assuming that the 
suit was also fora dissolution .of marriage in the alternative, I 
“think such a relief, would come under clause'(vi) of Article:17, 
and not under section s, paragtaph (iv), clause (c), and an addi- 
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tional fée on this basis would be payable under section 17 of 
the Court Fees Act in respect of this relief. — ' 

The result is that in.my 6pinion the order of the learned Judge 
calling for additional coutt-fees under section 7, paragraph (iv) 
clause (c) must be set aside, and he should be directed to restose 
and re-hear. the appeal. 

At such re-hearing, the learned Judge wil consider whether 

the evidence given on behalf of the plaintiff really establishes 
the case with which she came to Court. The plaintiff herself 
was not examined, butthe only witness who came into the box 
on her behalf was her- father, who did not, however, say a word 
` about the alleged agreement for zaiak by ¢afeveez, but merely 
spoke about some alleged acts of cruelty. Even if the plaintiff 
is supposed to havg made a case of cruelty in her plaint, it will 
be for the Court to-consider how far tbe evidence is sufficient to 
prove such cruelty as would justify a, dissolution of a Mahomedan 
marriage, and in this connection, it may have also to consider 
whether Act VIII of 1939 can apply to the case, seeing that the 
suit was instituted before the Act came into force. 

The appeal is accordingly allowed with costs, and the case 
remitted to the lower appellate Court. to be-dealt with as directed 
above. I assess.the hearing fee. at 2 gms. 

In.view of the judgment just delivered Mr. Chakravarti on 
behalf of the plaintiff respondent asks for an order for refund of 
the additional Court-fees which his client had to pay “under the 

: order of the learned District Judge. There is no express provi- 
sion'in the Court-Fees Act which entitles a party to a. refund; as a 
matter of course, in a case which does not come either under section 

.14 or section r5. But apart from these provisions, the Court has in 


proper cases made such an order for: refund where it has found 


that the Court-fees had been paid under an ofder subsequently 
held to be wrong. I, accordingly, allow the plaintiff's prayer and 
direct that:the plaintiff be granted a certificate. authorising her to 
receive back from the Collector the additional Court-fees which 
was. realised from her in the lower Appellate Court under the 
, order of. the learned. District Judge of the 16th December, 1938. . 
P. Re 2. ; EE "Appeal allowed. 
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CIVIL REFERENCE. 
Before Mr. Justice B. K. Mukherjea and Gtr. fusion. ; 
C. C. Biswas. . 


| MANAGER, NATORE RAJ WARD'S ESTATE 


v. 
GEDA BEWA AND OTHERS.* 


e 
Bengal Agricultural Debiors Act (Bengal Act VII of 1936), sections 2 (8), 20, 34 
—Rent-suit comprising claims for periods both before and after January 1; 
1940—Application before Debt Settlement including entire claim in suit— 

Notice under section 34— Civil Court, if must stay whole suit. 

A suit for rent comprised claims accruing. before and after January 1, 1940. 
The tenant-defendants made an application to the’ Debt Settlement Board 
under section 8 of the Bengal Agricultural Debtors Act, including therein the 
entire claim in suit as one item of debt. A notice was issued by the Board 
under section 34 of the Act : 

Held, the Civil Court must stay the entire suit. 


It is the/exclusive jurisdiction of the Board to decide, under section 20 of the 
‘Act, as amended, whether a liability is a debt or not, x 


Reference under Order 46 Rule r, Code of Civil Procedure, 
"The material facts will appear from the following Order of. 


Ref ergnce. . 


* This is a, reference under above provision of the Civil 


Procedure Code, and the facts and circumstances are narrated 
below. : . 

In. this case the plaintiff had brought suit in April 1940 for Hie 
recovery. of rent for years 1343 B. S. to Pous 1346 B. S. 

The defendants had Soon, after the institution of the suit got 
a stay order from the Debt Settlement Board under section 34 of 
“the Bengal Agriculjural Debtors Act of 1935. The suit is accor- 
dingly ' „stayed and’ is still kept stayed. In the mean time the 


: Bengal Agricultural Debtors Act had been amended in respect of 
* ssection 2 (8) and this amendment as notfied j jn the Calcutta Gazette 


-of 11th July, y40, came. into forge from that date. Now by the 
amendment “Liabilities incurred prior to the ist date of January 
"19407 are debts, or in other words the liabilities for periods, after 
that date are not debts. 


*Reference No. 1 Of 1941, by Pushpita Ranjan Mukherjee, Esq., Munsif of 
Natore, District Rajshahi, dated the 7th Marth, 1941. 
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That being só, the claim in. this suit-includes debt for periods 
"prior to 1st January, 1940, and also “after that. - Thus the rent fall- 
ing due in kist Pous ‘of 1346 and afterwards is not debt under the 
‘above Act, in view of the'amendment. 

Now the plaintiff has prayed for vacating TE stay ordeg in 
respect of that period and asks the Court to: grant a decree for that 
period as the stay order is not binding on this Court. 

Now the difficulty that confronts this Court is- ‘that if: the 
prayer be allowed, then the Court will have to pass a decree for 
that period i. e. for kists Pous 31346 and after, and keep the stay 
order in force for the anterior period. If subsequently the Debt 
Settlement Board réjects the claim of the defenslants, then the Court 
will have to consider the claim of the plaintiff in respect of the 
anterior period,e and the claim. if proved, will be decreed. Then 
there will be two decrees in onejsuit, one passed just now, if the 
stay order is ignored in respect of the period after 1346, and 
another to be passed later on. In this case the decree for the 
anterior period will have to be passed, after passing a decree i in 
respect of claim for later period. ES 

The petition of the plaintif to ignore stay. order in my opinion 
has much, force, as the civil court bas jurisdiction to. look into 
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matter itself and when” it finds that the’ Board ‘has no right to , 


issue the stay order in respect of such portion of the Debt, can go 
on with the suit. : 

There are lots of such cases" in this Court — in 
the above circumstances and there are likely to be good many 
orders rejecting the.claim of the defendants in the Debt Settlement 
Board and the Court will have to take up'sych cases and the 
same difficulty will confront the Court in many such cases. There 
“ have been also more such applications, asking to ignore the order* 
of stay in respect of such debts as are not debts within the meaning 
. of the ESL a Agricultural Debtors Act AME as s above). 


Points of difficulty that arísé are — 


1. Can the Coyrt pass two decrees, in, one suit i i terns in 
the above circumstances ? ` : E 

2. Can the Court after already staying theesuit under section 
34 of the Bengal Agricultural- Debtors. Act reopen the order 
only partially ? Òr will’ it ey ignore the order in such 
' cases ? : 

“My own opinion however is that the ¿Court cannot pass two 
„decrees in one suit- and as such the- final decision of the Debt 
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Board is to be awaited before anye such action can Be: taken. But 
1941, to:avoid this difficulty, it maye be held „that the stay, order is bad 
Manager,. Natöre Raj in law as the suit includes claim for* periods: over which the 
aem Estate ^ Board has notany jurisdiction, and as sueh the best course would 
. Geda Bewa, ^ be 40 ignore the stay. order altogether and proceed' with the suit 
QE and this will obviate all difficulties. The . suit being one indivi- 
sible whole cannot.be stayed in part, justas one cannot keep one 
half of the fowl roasting and the other half kept alive. I-am-how- 
e . -ever inclined to follow. this course,. and am in favour of i ignoring the 

stay order in toto. 


This in brief, I submit, is my humble opinion but reasonable 
doubts as above are» entertained in the case. The matter-is accor» 
dingly submitted before the Hon’ble High Court for decision and'in 

“the meantime the hearing is.stayed. . 
Mr. Ranaprasad Mookerjez in support of the Reference. 
The judgments of the Court were as follows :— 
July. Mukherjea, Ji, :--This is a Referénce made by the Munsiff 
im of Natore under Order XLVI of the Code of Civil Procedure, 
and he has invited our opinion on a question of làw arising 
under the Bengal Agricultural Debtors Act; 1935 (Bengal, Act 
VIL of 1935). 

A Rent Suit was filed in the Court of. the Munsif, by iie 
Manager, Natore Raj Ward's Estate, against cerlain tenants on 
April 12, 1940, and rent was claimed for the years 1343 to Pous, 
1346 B:S. After the suit. was instituted, the defendants approached 

‘the Debt Settlement. Board at Bliasabari, and. notice was: issued 
by. the latter under section 34 of the Bengal! Agricultural, Debtors 
Act! requesting the Munsif'to stay all: further. proceedings in connec- 
tion with the suit. ‘ 
s In' pursuance ofthis notice, the: Munsif. made an. ardei of? stay. 
on May 22, 1940. Tn July; 1940,.the Bengal Agricultural Debtors 
Act was.aménded, and under section 2; clause (£) of the amended 
, Act the word "debt" includes liabilities incurred prior to January 
1, 1940. As a liability incurred subsequent to January 1, 1940, 
-is no-longér a debt within the meaning of the Bengal Agricultural 
: Debtors Act, and the suit filed by the -plainti{f included a claim 
of rent for Pous-A(s of 1346 B. S. which had accrued due by the 
middle of Jarfiary, 1940, the plaintiff made: an application to the 
e ' Munsif praying that the. stay order. mightibe vacated at. least with 
regard to that portion of the claim which was nota debt within the 
meaning of the amended: Act. Asthe Court entertained a. doubt 
. asto.whether it was pengmissible*in law to stay a. suit in part, 
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which might involve.the passing Of two decrees in the same suit, he 
hasereferred the matter foreour opinioh under Ordér XLVI, tule 1 
of the Code of Civil Procedure. ` 


We de not think that in the circumstances of the present 
case, the questions formelated by the Munsif at all arise. The 


Rent Suit undoubtedly included a claim for rent for periods both : 


anterior and subsequent to January 1, 1940, but Mr. Rama Prosad 
Mookerjee has placed before us the papers of the Debt Settle- 
ment Board, which wouid go to show that the application to 
the Debt Settlement Board for the settlement of Debts under 
section 8 of the Bengal Agricultural Debtors Act did include 
claims for both the periods. In fact, the enfire claim made by 
4the plaintiff in the Rent Suit is shown as one item of debt in the 
application undtr section 8. That being the position, under 
section 20, of the amended Act, it is the Debt Settlement Board 
which has the exclusive jurisdiction to decide whether the liability 
isa.debt or not. Till the matter is decided by the Board, the 
‘Civil Court has nothing further to do except to stay all further 
proceedings in the suit under section 34 of the Act. The question 
of partial stay of suit could arisg, ifthe claim for the period 
subsequent to January 4, 1940, was not before the Debt Settle- 
ment Board.at all, or if ‘the latter expressly decided not to deal 
with-this portion of the claim as not being a debt within the mean- 
ing of the Act. e 5 
Let.this opinion be sent to the Munsif of Natore. 


Biswas, J. :—I agree. 


AK D. Gj PoS (O7 Reference rejected. 
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e Before Mr. Justite A. S. M. Akram and it. 
ee Justice R. B. Pal. 


Cw... © ' RAMANI MOHAN BHATTACHARJEE 


14 m v. 
Keb 
December, 15,16. `. SURJYA KUMAR DHAR AND ANOTHER,” 


e e Negotiable Instruments Act (XXVI of 1881), section 118—Passing of vorisidera- 
~ tion—Pro-note—Onus, on whom and how discharged, 


In a case based on a promissory note, it is not for the plaintiff to adduce 
evidence to establish the passing of consideration, 


Section 118 of the Negotiable Instruments Act raises a presumption that 
- the pro-note was for consideration. If the defendant wants to say that it was 
without consideration it is for him to allege and prove that, 


But where the defendant pleaded want of consideration and succeeded in 
demolisliing the case of the plaintiffs made at the hearing that there was a 
loan a few days before the pro-note, then in the absence of any case that a 
loan of any other date formed the consideration the plaintiff's case was liable 
to be dismissed. But where it transpired from the defendant's evidence that 
there was a prior payment and the explanation offered by the defendant for 
Saying: that that payment  could'*not ‘constitute the consideration for the 
pro-note was not accepted, the plaintiff should Be allowed in'süch a case to 
take advantage of the case brought out by the evidence on record. ` 


The principle that when - the plaintiff comes with a definite case of con- 
sideration, onus will be sufficigntly discharged as soon as the defendant 
demolishes that "definite case and need ‘not prove the want of any other possible 
consideration, would not be applicable when further sufficient materials were 
placed before the Court by the defendant to establish thé passing of con- 


sideration. 


Appeal by the Plaintiffs. 
$ Suit for recovery of money on pro-note. 

The material facês will appear from the judgment. 

Messrs. Atul Chandra Gupta, Priya Nath Dutta and Sudhir 
, Ranjan Dutta for the Appellants. 

Messrs. Amarendra® Nath Bose and Hemendra Kumar Das for 
the Respohdents. ate 

„The judgments of tħe Court were as follows"; 
Decembers 16. Pal, J. :—These two appeals are by the,plaintiffs in two suits 

based on two pro-notes. Second appeal No. 497 pf 1939 arises 


*Appeals from Appellate Decrees Nos. 407 and 498 of 1939, against the 
e decrees of N. L. Hindley, Esq., District Judge of Sylhet, dated the 15th 
se Novémber, 1938, reversingethat of Babu Sailesh Chandra Banerji, Subordinate 

$ Judge, 2nd Court, Sylhet dated the 31st of January, 1938, 
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out of shit No.3 of, 1936, which is based on the pro-note for 
Rs. 2400 executed by defendant No.» on 7th November, 1933 in 
favour of the plaintiff in that suit, Ramani Mohan Bhattacharyya. 
The other apped namely, Second appeal No. 498 of 1939 arises out 
of suit No. ĝ4 of r936 based on another pro-note for Rs. 2900 
executed by the same defendant No. x, Surjya Kumar Dhar in 
favour of the plaintiff in this suit, . Ramesh Chandra Bhatta- 
charyya. 


The plaintiffs’ case as made in the plaint in each of these 
suits is that the defendant No. r, Surjya Kumar Dhar borrowed 
the amount named in the pro-notes from the pro-forma defen- 
dant No. 2, Lokenath Sarma and executedethe pro-notes on 
7th November, 1933, in favour of the plaintiffin each suit. As 
the .defendant did not make any payment in spite of repeated 
demands the suits were instituted.for the realisation of the amounts 
due on thése pro-notes. 

The defendant No. 1 admitted the execution of the pro-notes ; 
but his case in each suit is that he did not take. any loan on the 
basis of the two hand-notes in suits from the plaintiffs or from 
the pro-forma defendant. He further stated in his written state- 
ment that defendant No. 2 no doubt paid to him the sum of 
Rs. 4400 in ‘several instalments during the period from the 25th 
of May, 1925, to the 1st of September, 1925 ; but these payments, 
were pursuant to an agreement to purchase from the defendant 
his interest in, certain mortgage. His case on this point is that 
one Kali Kishore Pal Choudhüry borrowed money from defen- 
dant No. r and his brothers and uncles by executing a mortgage 
bond in their favour for Rs. 25000; that in, this mortgage 


defendant No. 1 and his two brothers had one-third share and : 


their uncles Basanta and.Labanya had  two-third shares ; that 
defendant No. 2 purchased the two-third sltare of the uncles 
of defendant No. 1 in the mortgage ; that thereafter in*1925 there 
was an agreement between defendant No. 2 and defendant No. r 
and. his, brothers, whereby defendant No. 2 agreed to purchase 
their one-third share in the mortgage for Rs. roooo ; ;j “that the 
terms of this agreenfent were that the defendant No. 2 will 
gradually pay the entire price by the month of Kartick 1332 
B. S. and that if he fails to complete the purchase ley that date, 
he will forfeit whatever amount he would in the meantime pay 
towards the price; that pursuant. to this“ agreement defendant 
No. 2 paid Rs. 4400 as stated above, but failed to make any 
further payment within this stipulated | period. He therefore, 
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forfeited this amount under the terms of that agreemeit. His 
case then is that thereafter ig. August 1933, there was some trouble 
between himself and the defendant No. 2, as a result of which 
defendant No. 2 started a criminal case, against Mim on the 8th 
August, 1933. During the pendency of this criminal ĉase, defen- 
dant No. 1, in fear of criminal prosecutiof, ultimately was coerced 
into agreeing to execute the pro-notes in question for the above 
sum of Rs. 4400 and on his executing the pro-notes on 7th 
November, 1933, the said criminal case was dropped ang he was 
acquitted on the 8th November, 1933. 


At the hearing, the plaintiffs made the case that defendant 
No. 1 took a tefhporary loan of Rs. 4400 from the defendant 
No. 2-agreeing to repay the same within 15 days in August, 
1933 ; that having failed to repay the amount within the promised 
périod, he ultimately executed the- pro-notes for that loan on the 7th’ 
November, 1933. 


The Court of first instance decreed both the suits finding 
that the plaintiffs succeeded in proving the consideration, as alleged 


- by them at the hearing, and that the pro-notes were not procedure 


by any coercion or undue inflwence. 


On appeal by defendant No. r, th® Court of appeal below - 
found that the story of loan taken from the defendant No. 2 by 
defendant No. 1 in the monte of August, 1933, was not estab- 
lished ; butethat the pró'notes .were not without consideration., 
The real consideration for these pro-notes was the sum of Rs. 44co 
paid by defendant No.2 to defendant No. r, as alleged by the 
defendant in his written statement. He disbelieved the case of 
coercion and undue influence and further did not accept the case 
of forfeiture of that amount made by defendant: No. x in his 
written statement. « Regarding the case of forfeiture made by, 
defendant «No. 1 in his written statement the learned Judge. 
observed: “Had the matter come before the courts in that 
form, the question of ‘forfeiture should probably have been decided 
unfavourably to the defendant (63 Cal..804).; it was open to the 
defendant No. 2 to Bring a suit for specifið performance.. Had 
the pleadings of the plaintiffs been to that effect, it might well 
have been cantended that forfeiture, ‘if it ever, was fact, had been 
waived by the execution of the handnotes and that is what. in. 
effect I find to have happened ......... ” In spite of these findings, 
however, the learned, Judge dismissed the plaintiffs’ claim on the. 
ground that as the plaintiffs came to Court with. false pleadings on a; 


HIGH COURT. 

. 
material point and tried to support that false case by false oral 
evidence, they should not Succeed, . 

In our opinion, in view* of the findings arrived at by the learned 
Judge, he “should not have dismissed the plaintiffs’ suits. The 
suits were based on pro- -notes. It was not necessary for the 
plaintiffs to state anything abcut the passing of consideration in 
the plaints. The statements, which they made in their plaints 
regarding consideration, were not inconsistent with the case that 
the real consideration was the sum of Rs. 4400 paid in 1925 as 
alleged by the defence. No doubt, the plaintiffs; at the hearing, 
made a case which they could not establish. € But when in spite 
ofthat the learned Judge found consideration for the pro-notes, 
. Strictly speakingehe should have decreed the plaintiffs’ claims. 
It cannot be denied that in a claim based on negotiable instru- 
ments, the onus of proving want of consideration is on the defen- 
dant. Though not necessary, the plaintiffs stated in their plaints 
that the consideration was cash payments. They did not say 
when these payments were made by defendant No. 2 to defen- 
‘dant No. 1. Defendant No. r in reply to this allegation made 
in the plaints admitted in his written statement that there was a 
payment of Rs. 4400 by defendant No. 2 to defendant No. r, 
some 8 years before the date of the pro-notes ; but tbat this payment 
was on another account and that as'by the terms of the agreement 
pursuant, to which this payment was made the entire’ amount was 
‘long forfeited, there was no debt due by defendant No. 1 to defen- 
dant No. 2. He thus tried to explain that this payment of 1925 could 
` not ‘form the consideration for the pro-notes of" 1933. The onus 
was certainly on the defendant to prove his case on this point 
and the only thing which could be said in his favour was that 
as the plaintiff made a definite case at the hearing that the con 
sideration for the pro-notes was a loan taken only 4 few days 
before the pro-notes, the defendant did not think it necessary to 
adduce evidénce regarding his case about this payment of 1925. 
“This would only mean that the defendant. should be*given an 
opportunity of proviglg "his case on this point and in our opinion 
the learned Judge instegd of dismissing the plainfiffs’ cases should 
have given the defendant such an opportunity of adduting evidence 
- on this point if he so desired. 

In view of his own findings, the learned Judge laid too much 
stress on the defect in pleadings in this case. All rules of Court 
are nothing but provisions intended to secure the proper adminis- 
` tration of justice and it is, therefore, essential that they should be 
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made to serve and be subordipate to that purpose. In a case based 
on pro-notes it is not for the plaintiff to adduce evidence to 
establish the passing of consideration. Segtion 118 @f the Negotiable ` 
Instruments Act raises a presumption that the pro-nóte was. for 
consideration. If the defendant wants t$ say that it was without 
consideration it is for him to allege and prove that. In this 
particuldr case, he pleaded want of consideration and proceeded 
to establish the same. In doing so, he succeeded in demolishing 
the case of the plaintiffs made at the hearing. that there was a 
loan a few days before the pro-notes. If he stopped there, then 
in the absence of any case that the loan of any other date formed 
the consideration, the dismissal of the plaintiffs’ cases might have 
been justified. But when it came out from his own evidence 
that there was a prior payment and when the explanation offered 
by him for saying that that payment could not constitute the 
consideration for these pro-notes was not accepted by the Court 
of appeal below, it is difficult to see why the plaintiffs should not 
be allowed to take advantage of this case which has been brought 
out by the evidence on record. In our opinion, after all these 
findings, there was no justification for dismissing the claims of the 
plaintiffs. . e 


` Mr. Bose, appearing for the respondents, contended that 
section 118 (a) of the Negotiable Instruments Act only raises 
a presumptien in favour Òf the consideration stated in the ins- 
tfument. In this particular case, the instrument itself mentions 
cash payment as the consideration for it and that is also the 
pleadings of the plaintiffs. He, therefore, contends that section’ 
118 raised a presumption only in favour of this cash consideration: 
and as soon as the defendant succeeded in demolishing this case 
of the plaintiffs to ¢he satisfaction of the Court of. appeal below, 
the instrument must be taken to be without consideration within 
the meaning of section 43 of the Negotiable Instruments Act 
and as such must be laken as failing to create any obligation of 


‘payment on the part of the defendant. We are unable to accept 


this contention of Mr. Bose. Section 118 4) of the Negotiable 
Instruments Act runs as follows: “until the” contrary is proved, 
the following preSumption . shall be made :—that every negotiable 
instrument was made or drawn for consideration...* EDT ” The. 


,8ection does not limit the presumption only to cases of ‘consi- 


deration as stated in the Negotiable Instrument. The words 


‘for consideration’ as” used in this clause are quite general and 
„there is no, difficulty in ‘applying them in their full literal sense. 
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According to Mr. Bose these words shajl have to be read as “fdr mE 
the “consideration stated ix iP. There is hardly any justification . 1947 
for reading info this section words that are not there. So to Ramani Mohan 


„construe thè section will be reading into it words which limit dts Bhattacharjee 
Prima facie operation anti make it something diferent from, and Surjya Kumar Dhar. 
smaller than, what its terms express. . M "am i 
Mr. Bose further contended that though the onus of proving 
want of consideration may be on the defendant, yet when the e o 
. plaintiffs tame with a definite case of consideration, that onus 
will be sufficiently discharged as soon as the defendant demolishes 
that definite case and he need not prove the grant of any other 
possible consideration. Perhaps Mr. Bose is correct in this con- 
tention. But this proposition has no application to the fact of 
the present case; ; first because the statement of consideration 
contained in the plaints is wide enough to ‘extend to debts due 
to the payments of 1925, and secondly, because the defendant, 
though he might have stopped simply by demolishing the plain- 
tiffs’ cases of consideration, did not do so but placed sufficient 
materials before the Court which enabled it to say that the 
payments of 1925 constituted the “real consideration for these 
pro-notes. ° à; 
"In the result we allow these appeals. The finding arrived at by 
the Court of appeal below that there was no cash transaction in the 
month of August, 1933, as alleged by the? plaintiffs ‘at he hearing, 
which would constitute the consideration of these pro-notes shfll 
Stand. The finding that defendant No. 2 made payments amounting 
to Rs. 4400 to defendant No. r during the year «1925 pursuant to 
an agreement to purchase the interest of defendant No.1 and 
his brothers in the mortgage of Kali Kishore Pal Choudhury shall . 
also stand. The further finding that the gro-notes were not 
obtained by fraud, coercion, and undue influences-shall also 
stand. The rest of the judgment, and decrees of the Court of 
appeal below are set aside and the cases afe sent back to that " 
‘Court. It.will proceed to hear the case of the defendant that 
the said amount of Tie. 4400 was forfeited urfder the terms of the 
agreement pursuant! to which that payment was made. If fhe 
Court of appeal below finds"that there was no “such forfeiture as 
a matter of fact? or that the question of forfeiture was in dispute 
between the parties, then it will find that the pro-notes were for 
valuable considerations and will decree the plaintiffs claims. d If, ? 
however, it finds that there was an undisplited forfeiture under E 
‘the terms of that agreement; then it will find that there was no 
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favis consideration for the pro-wetes, and will dismiss the plaiptiff's 
31941. o suits. Parties should be given opportimities to adduce whatever 


Ramani: Mohan evidence they desire to give on these» points. 1n the circums- 
Bhattacharjee — tances of these cases, the parties will bear their, own costs 


v. 
Surjya Kumar Dhar, up to these appeals ; further costs will beat the discretion of the 
T Court below. 





“Pal, F. r : 
: The cross-objections are not pressed and are dismissed without 
6. T any order as to costs. ' 
. Akram, J. :—I agree. . l 
P. R Appeal allowed, 
: e 
e 
APPELLATE CRIMINAL. 
Before Mr." Justice C. A. Bartley and Mr. Justice 
R. F. Lodge, r 
CRIMINAL. NAIMUDDI AND OTHERS 
. ' THE EMPEROR.* . ET 


November, 14, 17, 


Indian Penal Code (Act XLV of 1860), section 109—Charge of abetment— 
Instigation by the" abettor to be shown. 
What 'is meant by a charge under section 109 Indian Penal Code, is 5 that 
e  whena man abets an offence and that offence is committed in consequence 
of the abetment, he is diable to be punished as the principal offender. 
A person ds guilty.of abetment provided only that the act which he does 
isa;probable consequence of the abetment and is committed under the in- 
© fluence of the instigatidh, Section 111 of the Indian Penal Code would “be 
Applicable t to such a tase, : E ae 
So where there was nothing to show that the abetypr instigated thé person 
who committed the offence the explanation of the law ewould be inadequate and 
a charge under ESO 304/109 would be bad. e i 


Appeal under section 410 of the Code of Crimirml Prdceduves 


. Jury trial on charges framed under sections 304, 304/109 and 
* 323. of the Indian Penal Code.. 


° = Criminal Admitted Appeal No. 306 of 1941, against the decision of K. 
C. Sen, Esq., Additional Sessions Judge of Dacca dated the 5th April, 1941. 
e 
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The*material facts will appear froni the judgment.. 


: Messrs. N. K. Basu, Sudhangsu Shekhar Mukherjee, Amaresh 
Chandra Roy and Abani Kanta Chowdhury for the ‘Appellants. 


Mr, Carden * Noad amd Mr. Amiya La? Chatterjee for the 


Crown. , n uad 
C. A. V. 
The judgments of the Court were as follows: 


Bartley, J.:—The appellants in this case were placed upon. 
their trial on charges framed under sections 304, 304/109 and 323 of 
the Indian Penal Code. 
^ The Jury unanimously convicted the appellant Naimuddi under 
section 325 of the Indian Penal Code and the learned Judge sen- 
tenced him to three years’ rigorous imprisonment. 

The jury also convicted the appellant, Bhasani under section 
326/109 of the Indian Penal Code and the Judge sentenced, him 
also to three years’ rigorous imprisonment. 

The appellants Kakai and Yusuf Ali were convicted under 
section 323 of the Indian Penal Code and sentenced to rigorous 
imprisonment for six months. 

The case is the usual type of dispute between the two parties 
over possession of certain land and the owner-ship of paddy grown 
thereon. AS$ a result of this dispute there was a collision between: 
the two parties on the day of the occurrence, the 6th April, 1940, 
and two persons at least were injured on each side. One of the 
complainant’s party a man called Sh@muddi receiyed a head 
injury said to have been caused by a chen dao and died of hés 
injury about four and a half months later. Two other members 
of the complainant's party sustained minor injuries and two at least 
of the appellants’ side were more or less seriously infured. 

The case briefly was that a certain beel in which the landlords 
of both parties were co-sharer-proprietors silted up and paddy was 
grown on a certain portion of the reclaimed land. The complainant’s 
party alleged that they grew the paddy and were cutting it when 
the appellants came and attacked them. The case set up by the. 
appellants in support of which evidence both oral and docymentary: 
was actually adduced gwas that it was they ewho had grown the 


paddy and that the complainants party came to cut it before 


it was quite ripe with thé resultthat there was a fight between the 
two parties in which injuries were sustained by both sides. 

Apart from the manner in which the actual facts were dealt 
with by. the learned Judge in his charge and his explanation of 
the. law as applying to these facts there hiye beén a number 
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of unsatisfactory features in the actual conduct ofethe trihl itself. 
The trial took place at Dacca and.at a time when the public 
peace was very much disturbed and ití& now admitted that Some 
of the defence witnesses who had been,summonef on behalf of 
the appellants and who had actually appeared left tle town be- 
fore they could be examined and that this fact was brought to 
the notice of the learned Judge trying the case and he refused 
an adjournment which was pressed for on behalf. of the accused 
persons. 

Further, it appears from the history of the case that the in- 
vestigating Sub-Inspector was ill at the time and could not be’ 
examined. His evjdence in the lower Court was put in on be- 
half of the prosecution but an application on behalf of the defence 
to adjourn the case in order that he might be cross-examined 
was refused. Lastly, the document which has been treated in 
the case as the First Information Report was admittedly not the 
first intimation received by the - ‘police that the occurrence had 
taken place because the local Dafadar deposed that he heard 
the row, saw the injured men coming: back from the beel heard 
from them the story of the occurrence and lodged information at 
the thana. This information Was followed bya visit froma local 
Sub-Inspector. No attempt however wa? made on behalf of the 
prosecution to produce the Dafadar’s report. It is clear from 
the record of the case that because the only fatal injury inflicted 
did“ not result in death “for some, months after the date of 
otcurrence the matter was not taken seriously for a considerable 
time and the formal first information in the case is dated the 23rd 
of April, 1940, that is 17 days after the occurrence. 

In our opinidn, therefore, it cannot be said that the trial was 
conducted in a satisfactory way. We are not satisfied that there 
may not have beeneprejudice to the appellants because of the facts 
mentioned, above. . 

Apart from that aspect: of the case the charge delivered by 
the learned Judge tothe Jury is not in our opinion a satisfactory 
charge. As previously stated, the appellant, Bhasani was con- 
victed of abetment ofan offence under sectiog 226 of the Indian 
Penal Code, the prosecution case being that Shamuddi was struck 
on the head, wifh.a chen dao by the appellant Naimuddi under 
the orders of Bhasani. . 

: -The sole evidence on this point, however, is contained in the 
statement ofthree witnesses who merely deposed that under the 
orders .of Bhasani Noumuadt sjruck the deceased. In dealing. 
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. 
with the'evidenee the learned Judge ‘says. that the Jury need only 
remember that the case for the proggcution is that it was under 
the órders of Bhasani that Naimuddi committed the crime. In 
other words, Bhasani insjigated Naimuddi to commit the crime. 
Section rog*lays down that when a man abets an offence and that 
offence is committed in cofisequence of the abetment he is liable 
to be punished as the principal offender. This is what is meant 
by the charge under section 10g of the Indian Penal Code. 


The learned Judge made no reference whatever to the section 
which is really applicable namely section 111 of the Indian Penal 
Code or to the position that a person is guilty of abetment pro- 
vided only that the act which he does.is a prebable consequence 
of the abetment and is committed under the influence of the 
‚instigation. 

In the present case there is no indication in the 'evidence as 
to what Bhasani actually said, and nothing to show that he ins- 
tigated the other men to strike the deceased on the head with 
a chen dao. In respect of the charge under section 109/304 of 
the Indian Penal Code the explanation” of the law is, therefore, 
inadequate. 

In another respect the charge*in .our opinion is open to 
criticism. Tn dealing with. the defence version of the case the 
learned Judge says. that the statements of the accused were read 
to the jury who all pléaded not guilty, They have also put in 
statements in: writing the substance of which is thet they were 
in possession, that the complainant’s party attempted to cut the 
paddy and when Bhasani intervened he was assaulted, Naimuddi 
was also assaulted. The written statement was read to the jury. 

Now, the record shows that a number of defence witnesses 
gave a-detailed account of the manner in which the acctised party 
was attacked by the complainant’ s party. They said in effect that 
forty or fifty persons had come upon the land to weap paddy, 
that an altercation with Bhasani followed and that he was assaulted. 


Some of them added that there was a general" fight which undoub- " 


; tedly must haye been the case. ` - : . 
^ There is no reférence in the whole charge delivered by the 
learned Judge. io fhis, oral evidence and he meal deals with 
, defence story from the point of view of the question ef possession 
of the land itseff. 
On that point his charge is also somewhat vague and he does 
“not give any clear direction to the j jury as to the right of priyate 
" defence arising from the possessian of the land. 
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We are accordingly satisfied that in the présent case the 
verdict of the jury and the genviction and sentences based thereon 
cannot be maintained, in view of the«defects already discussed 
both in the charge and in the conduct of the fase itself He 
accordingly set aside the verdict of the jury 4 and the convictions and 
sentences based thereon. 

In view of the fact that two of the present appellants were con- 
victed merely under section 323 of the Indian Penal Code and 
have already undergone a term 'of imprisonment for more than 
six weeks we do not think it necessary or desirable that they 
would be retried. Further, we see no good reason that the 
appellant Bhasani against whom the only charge was that it was 


under his orders that Naimuddi assaulted the deceased, should be 


retried on a charge of abetment of an offence under section 326 of 
the Indian Penal Code. ' 

We, accordingly, direct that the case of the appellant Máioiüddi 
should be sent back for retrial under section 326 of the Indian Penal 
Code and that the other appellants should now be discharged from 
their bail’ bonds. ` 

Naimuddi shall continue on the same bail pending retrial. 

Lodge, J. :—I agree. ° 
P. R. Appetl allowed: Case sent back 

for retrial of one accused, 





APPELLATE CIVIL 


e Before Mr. Justice C. C. Biswas. 
NAGENDRA CHANDRA LAHIRI AND OTHERS 


* 
D. 


PROBHAT CHANDRA DEB AND OTHERS." 


-Bengal Tenancy Act ( “SLIT of 1885 as amended by Act IV of 1928, and 


Act VI ef 1932), section 754, whether controls section 110—Setilement of fair 
and equitable rent under Chapter X of the Act, if qřancement of rent within 

» the meaning of section 754. e > 
The Assistant Sgttlement Officer settled fair and equitable rent under the 
Bengal Tenandy Act at a figure which was in excess of that recordéd in the 


*Appeal from Appellate Decree No. 1049 of 1939, against the decree of 
S. K. Halder, Esq., Special Judge, Rangpur, dated the 22nd February, 1939, 
modifying the decree of, H. L. Das Gupta, Esq., Additional Settlement Officer, 
Gaibandha, dated the 26th August, 1958. 5 . 
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Record-of-Rights. He further directed, under the new sectión 754, that the 
enhaficement was to take effect from the 1st Baisakh 1255 B. S. (April,1948). 
The questions’ rajsed were, whether settlement of fair and equitable rent 
under Chapter X of the Act is Énhancement within the mcaning of section 75A 
of the Act and whether section 75^ being in the nature of a general provision 
controls the special provision contained in section IIO as regards the date from 
which the enhaucement is to take effect. 


Held, (1) The enhancement of rent in proceedings for settlement of fair 
and equitable rent is eahancement within the meaning of section 75A of the 
Bengal Tenancy Act which is quite general in its terms. 


(2) The provisions of section 110 of the Bengal Tenancy Act must be 
held to be subject to the provisions of section 75A as regards the date 
from which a rent settled under chapter X of the Act is & take effect. 


Appeal by Plaintiffs. 
Application for settlement of fair and equitable rent. 
The facts will appear from the judgment. 


Messrs. Surajit Lahiri and Ba Krishna Mukherjee for 
the Appellants. 


None for the Respondents. 


The MU of the Court was as follows : 
C. A. V. 


This is an appeal against the decision of the Special Judge of 
Rangpur, modifying that of the Assistant, Settlement Officer, Gai- 
bandha, in a proceeding under section gos of the Bengal Tenancy 
Act. The plaintiffs-appellants had applied for settlément of fair 
and equitable rent in respect of a tenure. The A. S. Os order shows 
that the matter had already once come up before the Special Judge, 
when he found that the rent was liable to enlagcement, and he 
remanded the case in order that. the enhancement might be deter- 
mined under section 7 of the Bengal Tenancy Act. That gave rise 
to the further proceeding out of which the "present appeal has 
arisen. M 

In the record of rights the existing rent was recorded as, Rs. 258. 
per year, which the A. S. O. considered tdo low. He found the 
gross assets were Rs. 92r/9/7 pie, and deducting 15% "thereof as 
collection charges, afd allowing 60% of the ‘balance as profit to the 
tenure-holders, he settled the fair rent at 40% of the net assets. 
He further directed that the enhancement was to tae effect from 
the rst of Baisakh, 1355 B.S. (April, 1948). This order was made 
presumably under the new section 75A which: had just come 
into force. : . 

Against this decision, the plaintiffs took an appeal to the Special 
Judge both as regards the.enhancement granted and the date from 
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which it was to take effect. eAs to the first point, the Special Judge 
reduced the tenure-holders’ profit to 4o ya and assessed the fair rent 


at 60% of the net assets. On the other «point, he Upheld the order 
of the A. S. O. : 07 


LJ 
The only question argued on the present appeal is as to the effect 


of section 75A. It is contended, in the first place, that settlement 
of a fair and equitable rént under Chapter X of the Bengal Tenancy 
Act is not enhancement of rent within the meaning of. section 75A, 
and secondly, that section 75A being inthe nature of a general 
provision, it cannot control the special provision contained in 
section rio as reg@ds the date from which a rent settled under 
‘Chapter X is to take effect. In my opinion, both these contentions 
must be over-ruled. ° 


As regards the first point, it-will be seen that section 105, sub- 
section (4) expressly provides that in settling rents under this 


‘section, the Revenue Officer shall have regard to the rules laid 


down in the Act for the guidance of the Civil Court in increasing 
or reducing rents, as the case may be. There is a similar provision 
in section 104D for cases where a settlement of land revenue is 


‘being or is about to be made. This presupposes thate in settling 


rents tinder Chapter X, whether under Part II or under Part III, 
the Revenue Officer has the power to alter the rents as recorded 


‘in the finally, published reeord of rights either by enhancing or by 
‘reducing the same. This is in fact distinctly récognised under 


Part II in section 104A, sub-section (1), clause (d), the proviso to 
the section making express reference to the provisions of the Act 
regarding enhaneement, such as sections 6 to 9 (for tenure-holders), 
sections 27 to 36 (for cccupancy raiyats) and section 43 (for non- 
occupancy raiyats), , besides sections 50 to 52 (alteration of rent for 
alteration i in area). I do not see, therefore, why enhancement of 
rent in proceedings for settlement of rents should not be regarded 
as enhancement ih aecordance with the provisions of the Act within 
the meaning of section 75A. Section 75À is quite general in its 
terms, and to limit itgscope and effect in the, way suggested would 
indeéd be to defeat the express purpose of thx provision. In my 
‘opinion, the firs” point raised on Wehali 6 of the appellants must, 
therefore, fail. ue $ . 


In support of the other point, namely, that section 754, though 
enacted later, cannot override the provisions of section IIO, Mr. 
Lahiri relies on the principle embodied in the well-known maxim 
generalia speciali bus ‘non derog: gant, the general cannot. „derogate 
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from the special, or as Lord Selborne ppt it in Seward v. Vera Crus Eo 
(1):' “Where there are géneral words in a later Act capable of . 1942. 
reasonable and*sensible application without extending them to Nagendra Chandra 
subjects spetially dealt with by earlier legislation, you are not to Tanie, 
hold that earlier’ and speđal legislation indirectly repealed, altered ^ Probhat Chandra 
or derogated from merely by force of such general words, without SUN 
any indication of a particular intention to do so." Itis said that 
Section 110 of the Bengal Tenancy Act, which has been there from e à 
before thé introduction of section 75A under the amendment of 
1938, is a special provision made by the legislature as to the date 
from which rents settled under Chapter X (including enhancements) 
are tó take effect, and that it cannot, therefore, be affected by the 
later legislation which only enacts a general suspension of all 
enhancements for a- period of ro years. The reason of the rule is 
clear, and was thus stated by Wood, V. C. in Fitserald v. Champ- | 
neys (2): “In passing the special Act the legislature had their : 
attention directed to the special case which the Act was meant to 
meet, and considered and provided for all the circumstances of 
that special case, and having’ done so, they are not to be consi- 
dered, by a general enactment passed subsequently, and making no 
mention of ‘any such inteftion, to have intended to derogate from 
that which, by their own special Act, they had thus carefully super-; 
vised and regulated.” As any standard book on the interpretation . 
of statutes will show, the principle has Seen re-affirmed in numer- 
ous cases, and may be taken as firmly established. 2E 


It will be seen, however, thatthe rule as laid down is not only 
not in conflict with, but clearly recognises the existence of another 
rule of construction, equally well settled, which is expressed by the 
Maxim— Zeges posteriores priores contrarias abrogant, an earlier 
enactment must give place to a later, if inconsistént therewith. This 
follows in fact from the undoubted authority which éxists in the 
legislature to change, modify or abrogate an existing law. The only 
question is, where there are no express words of repeal, whether 
there is such a contrariety ‘or repugnance between the fwo enact- 
ments that an intenfton to repeal cannot but be implied. It is 
quite true, as pointed ont in 2025s v. Grand Junction Water Works 
Company (3); repeal by implication is never to be favoftred : It may 
be the necessary consequence of inconsistent legislation whenever . 

- (1) (1885) 10 App. Cas. 59 (68). ` pan AE : E 
(2) (1861) 30 L. J, Ch. 777 (782) ~e ` i i 
(3) (1882) 9 Q. B. D, 151 (158). 


Nagendra Chandra 
Lahiri 


v. 
Probhat Chandra 
Deb. 


tuk GÀLCUTTA LAW JOURNAL, . |Vor. 75. 
7 e 


‘it occurs, but must not be imputed to the legislature unless abso- 


Ne 


lutely necessary. Where, however, thé,provisions of the latér Act 
are so inconsistent with or repugnant to those ofe the earlier that 
the two cannot stand together, and effect cannot be given to both at 
the same time, there must, I think, $e of necessity an implied 


repeal. It is not necessary to multiply authorities, but I shall 
‘content myself with one quotation which puts the matter quite 


clearly : 


“ What words will constitute a repeal by implication if is impossi- 
ble to say from authority or decided cases. If, on the one hand, 
the general presugnption must be against such a repeal, on the 
ground that the intention to repeal, if any had existed, would have 
been declared in express terms, so, on the other, it is not necessary 
that any express reference be made to the statute which is to be 
repealed. The prior statute would, I conceive, be repealed by 
implication if its provisions were wholly incompatible with a sub- 
sequent one, or if the two statutes together would lead to wholly 
absurd consequences, or if the entire subject-matter were taken away 


‘by the subsequent statute. Perhaps the most difficult case for con- 


sideration is where the subjett-matter has been so dealt with in 
subsequent statutes that according to dll ordinary reasoning the 
particular provision in the prior statute could not have been inten- 
ded to subsist, and yet if it were subsisting no palpable absurdity 
would be oceasioned. " 2 he India (1). 


Applying these tests in the present case, it cannot in my opinion 
be doubted that treating section 110 of the Bengal Tenancy Act as 


‘a special provigioh as to when a rent enhanced under Chapter X is 


to take effect, and section 75A asa general enactment postponing 
the operation of all enhancements under the Act, the former must 
still be held to be*subject to the provisions of the latter. In enact- 
ing that alt the provisions of the Act relating to enhancement shall 
be suspended for a specified period, and that all decrees and orders 
for enhancement pa$sed under any of these provisions shall be 
inoperatite for such period, - - the legislature did in fact more than 
indicate a clear intention to affect all pre-eXisting provisions like 
those contained i in section 110 laying down or contemplating a 
different perfod for enhanced rents to come into force. This is not 
a case where the subsequent general enactment may be taken to 
have excluded from its operation the special provisions in the earlier 
legislation. To hold that section 73A must be read subject to 
section 110 would, in my opinion, be to defeat the object of the 


(1) (1864) Bro. & L. 221 (224); 83 L. J. Ad. 198 (193-194). 
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new provision. * The second point Pu on behalf of the appellants 
must consequently be also overruled. 

"In one sense it may be Reld that ike A. S. O, had no jurisdiction 
in this case to Make any order for enhancement, even though it was 
to take effect from after the expiry of the ten years’ period referred 
to in sub-section (1) of section 75A. The order was made on the 
26th of August, 1938, and by virtue of the provisions of this section 
which were expressly made retrospective in operation with effect 


from the 27th August, 1937, the power to enhance must be deemed: 


to have ben non-existent on the date of the order. It is not neces- 
sary, however, to express any final opinion on this point. 

As regards the rate of enhancement grantede Mr. Lahiri recog- 
nised that the question as to the proper allowance to be made for 
collection charges or for the profits of the tenure-holders in com- 
puting the fair and equitable rent under sub-section (3) of section 7, 
was a question of fact, which could not be interfered with in second 
appeal. l 

The result is that this appeal fails, and is dismissed. As 
the respondent did not appear, there will be no order as to 
costs. 


Leave to appeal under clause f5 of the Letters Patent is 
granted. ° : 


A. K. D. Gj P. S Apteal dismissed. 


Before Mr. Justice R. C. Mitter and Mrs Justice 
A. S. M. Akram. 


BALCHAND PROHIT ° 
9. 


BEJOY CHAND MAHATSB.* 


Letters Patent Appeal—Jydgment given by a Judge, sitting singly—Long after' 


period of limitation fer filing Letters Patent Appeal, applications made to «he 
Judge for extension of time to file appeal and for gettwig the same regis- 


tered—Orders allowing those applications ex parte whether Yegular order—. 


Whether the Judge has jurisdiction to pass order on these applications. 


* Letters Patent Appeals No. 3 and 4 of 1938 against the judgment of 
Mr. Justice S, K. Ghose, dated the 23rd mi 1937 in S. M. A. Nos. 365-ande387 
' of 1936, 
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Where after the disposal of a secong miscellaneous appeal by a Judge sitting 
singly the appellant made two- applications tothe same Judge long after the 
period of limitation for filing Letters Patent Appeal had expired. the first*appli- 
cation being for leave to file an appeal under clause-15 of the Letters Patent 
with a prayer for extensiou of time under sectibn 5 of the Limitation Act and 
thg second application for giving permission to file Letters Patent appeals and 
the Judge without giving the respondent any opportunity to oppose the appli- 

cation allowed the application, 


Held, that the orders allowing the applications were irregular orders inasmuch 


-as no opportunity was given to the respondent to present his case with regard to 


the prayer for extension of period of limitation. . 


Quare, whether a Judge who heard an appeal sitting singly has any jurisdic- 
tion to entertain an application for extension of period of limitation for filing 
Letters Patent Appeals. 


Appeal by the Defendant. 


Suit for ejectment. 
The material facts will appear from the judgment of 


S. K. Ghose, J. : The facts which have given rise to these two 
appeals are fully set forth in the judgment dated the 18th December, 
1935 of Mr. W. J. Palmer in the original executing Court. It appears 
that in 1925 the respondent filed a,suit for ejectment and for certain 
other reliefs in respect of two plots of land. On the 23rd January, 
1930 this Court in appeal gave judgment dismissing the suit as 
regards plot No. 2 and decreeing it as regards plot No. r and making 
certain direetions as regafds costs. This decree was subsequently 
dmended by another order of this Court dated the roth June, 1935 
by which certain directions were given as regards the description of 
the plot in respeet of which the suit was decreed, but the decree 
as to costs was hot varied. Thereupon the plaintiff respondent filed 
an application for execution of the decree and out of this application 
miscellaneous appeel No. 387 has arisen. The .defendant appellant 
also filed an application for execution of the decree as to costs 
and out of this application miscellaneous appeal No. 365 has arisen, 
The Courts below have agreed in dismissing the application of-the 
defendant appellant before me and allowing the application of the 
plaintiff respondent. *Hence these two appegls by the defendant 


Inde menk debtor, 


In M. Ae No. 365 the matter relates to the decree for costs as 
given to the defendant judgment-debtor. The “costs - as decreed 
were deducted by the decree-holder respondent in his application 
for execution from „the amount claimed by him on the decree. 
That being a larger ‘amount it isenot disputed that the decree-holder 
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was-entitled to proceed upon Sugh a basis. In. the: lower. Court 
itappears the present appellant did Jise the question as to the 
corréctness.of" certain items'of costs, but his learned ‘Advocate here 
has.conceded tleat there ig now no question as to the amount.and 


that the appellant does not claim to be entitled to anything more. 


than what has been deducted by the decree-holder. respondent in 
his application for execution; That being so,. the question whether 
the appellants’ application: for, execution: of: his share of costs is 
time-barred or not, does not arise. The point, that is sought to be 


raised in this. Court - for the appellant is that! the decree-holder. ` 


respondent.for his.part is not entitled to ‘apply for execution. That 
brings-me to M. A..387.. é 

The decree is sought to be executed in two respects, first as to 
possession and secondly as to costs. As regards possession, limita: 
tion was. pleaded ‘on the ground that the decree.was. made. in-1930 
while the execution: case was filed in 1935. "The present. execution 
however relates to.the. decree which was àmended: by the order 
dated,the roth June, 1935. There isrtheréfore:no force. in this plea. . 

It is. next.contended that the amendment itself is:of no avail; 


because it was,done- after the period of. limitation.of: the original: 


decree. It: may; be-noted that this objection ` was not raised at the 
time when the matter-was agitated in this. Court: which made’ the 


amendment. However, here again. the point has. no'force, because: 


there was, an intermediate application for execution filed on the 


18th August; 1932: It appears that théte: was, a mistake made’ 
regarding. the boundary of plot No. r. The. plaint ` was- amended? 
but the décree was not amended. When the first. execution case: 
was. filed on- the 18th August, 1932, the appellant objected on- 
the:ground that the decree was incapable .of execution.and: that 


objection: was, allowed. It. is contended: for the. appellant now 


that the application is barred under article. 181 ef the: Limitation. 


Act under; the following circumstances ;— . 

On the 23rd February, 1927, the trial. Court; decreed ejectment: 
as.from.the rst. April,.1927. Therefore. it: is'tontended that: the 
decree was not immediately executable. The first. execution case 
was; started on the 18th August, 1932, but.limitation must run-from 
the 1st April, 1927, urder article 181. This argument is: fallacious. 
In the first place the decree. which. was sought to $e.egecuted on 
the 18th August, «932. was. the: decree of the:High- Court: passed 
om the 23rd, January, 1930.: Secondly: the decree oP the lower 
Court- datedithe 23rd, February, 1927, gave ejectment uncondi- 
tionally,, but, only, gave time: to the defendant to remove the 


structures, from: the: land by: the: rst April, 1927. Therefore: 
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it is not correct to say that the decree was no? immediately 
executable. e 

'The next point is as to the decree for costs. It is contended 
that in accordance with the decree of this,Court mafle on the 23rd 
January, 1930, the appellant is entitled to certain costs, that the 
other side is not entitled to any costs, and? further that if the re 
side is entitléd to some costs it will have to be determined. 
is.pointed out that no objection as to costs was raised in the oe 
Courts. The appellant now seeks to have his case on the judg- 
ment of Mr. Pinnel as District Judge delivered on? the 11th 
April, 1933. The learned Judge gave it as his opinion upon. a 
reading of the degree of this Court that the decree-holder was 
not to get any thing as to costs of the appellate Court but that 
he was only entitled to the costs of the trial Court in the pro- 
portion of 16/36. At the same time the learned Judge did not 
actually decide the matter, but he directed that the execution 
petition should be.amended and the matter was to be dealt with 
by the executing Court. Ultimately however the decree- holder 
instead of amending the execution petition took -steps to have 
the decree amended. I do not think that any case of ves judicata 
can.be based’ upon Mr. Pirmel's judgment. I have before me 
the decree of this Court made on thee 23rd January, 1930, as. 
amended by the decree of roth June, 1935. It is quite clear 
that, but for the dismissal of the suit as regards plot No. 2, the 
decrees of the lower Court$ stand with this further alteration that the 
d&fendant appellant was given Rs. 46-1470 as’ costs and it' was 
further directed that the costs of the lower Courts should be 
divided half and half.: Itis not correct to say that. the plaintiff 
respondent is fiot entitled to any costs. On the contrary his 
application for execution dated the 17th September, 1635, is in 
accordance with the order as made by this Court. 

The appeals are therefore dismissed with parce NN in 
the two appeals being assessed at three gold mohurs. 

‘Messrs. Jatindra* Mohan Choudhuri, 'Gopendra Nath Das and 


Sanat Kumar Chatterjee for the Appellant. 


Messrs. Sarat Kumar Mitra and Gopesh E mai Chatterjee for 
tfe Respondent. 

The judgmerf of the Court was a$ follows : 

Witter, J. :—-These two appeals are on behalf*of the defendant 


“ina suit for ejectment. It is not necessary for us to enter into 


the merits of the appeals because of a preliminary point raised by 
the respondent's Advocate Mr. Mitra, Which preliminary’ point’ 
we consider to be a sÓund one. The judgment. in the- Second 
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Miscellancous appeals to this Cour was delivered by Mr. Justice 
S. K. Ghose on the 23rd June, 1937. The memorandum of 
appedls filed under section 75 of the Letters Patent were actually 
lodged in this Court on ghe 17th February, 1938. Prima facie 
the appeals are barred by time. The last date for preferring the 
appeals expired on the 23rd July, 1937. It appears that whén 
Mr. justice S. K. Ghosé delivered his judgment there was no 
prayer made to him for leave to file appeals under the Letters 
Patent. An application for review of judgment was filed on the 
2nd November, 1937. It was ‘summarily rejected. Later on in 
the beginning of the year 1938, an application was put in by the 
appellant i in person praying for leave to file appeals under section 
15 of the Letters Patent. As time for appealing under the 
Letters Patent had long passed a prayer was made under section 5 
of the Indian Limftation Act for exemption of the period for filing 
the appeals. That application was moved before Mr. Justice S. 
K. Ghose on the 21st January, 1938. No notice of the said 
application was given to the respondent, although’ by reason of 
the lapse of time he had acquired a valuable right. “On the said 
date Mr. Justice S. K. Ghose made an ex'farte order which runs 
as follows :— f . 

“Leave i$ given to the petitioner to appeal under section 15 of 
the Letters Patent read with section 5 of the Limitation Act." 

So far as the matter of leave is concerned, it could have been 
given ex parte, but. according to our re&ding of this, order Mr. 
Justice Ghose also extended the period of limitation for filing 
` Letters Patent appeals under section 5 of the Limitation Act with- 
out giving the respondent an opportunity to be heard on the 
point as to whether it was a-fit case in which extension of the 
period oflimitation should be granted or not. The memoranda 
of appeals were, however, not presented on the grst January, 1938. 
They were presented on the 17th February, 1938, and on that 
date also another ex parte order was passed, ex gate in the sense 
without giving any opportunity to the respondent to oppdse the 
said application. The order was in these terms :. : 

“Petitioneis in person. The petitioner isepermitted to file the 
Letters Patent appeats to-day. Let the appeals be registered.” e 

"We have grave doubts as to whether thee learned Judge 
who heard the Second Miscellaneous Appeals sitting singly had 
any jurisdiction to entertain an application ‘for the extension of 
. the period of limitation for filing Letters Patent: appeals. Our 
present viéw is that that would bea matter for the Division Berich 
that may be constituted by the Chief Justice for the purpose of 
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Cis É hearing Letters Patent Appeals, and if there was np such, Bench 


1941. then constituted, it would be for the Chief Justice to constitute 
a Division Bench to deal with thes application for extension 
of time. But we do not propose to rest our decision on this 

Bejoy Chand. x ; 3 S : 

Mahatab. view. In this case the orders passed by Mr. Justice. Ghose on 

M C MeL the 21st January, 1938 and 17th February,e1938, are irregular orders,. 

"LB "' for no opportunity was given to the respondent to present his 
case with regard to the prayer of tbe appellant for extension of 
the period of limitation. Those orders must be vacated. The. 
position, therefore, is. that there is still the application eunder sec- 

e tion 5 of the Limitation Act pending. If there had been any. 
prima facie case made therein for extension of the period of limi- 
tation we would Mave directed the appellant to give notice of 
this application to the respondent’s Advocate in order to 
enable him to meet the allegations made in” that application 
which were made grounds for extension of the period of limita- 
tion. But on reading that petition, even if the allegations made 
therein be established, they would not be sufficient for the pur- 
pose of extending the period of limitation. Even if the period 
during which the application for review was pending was excluded 
in computing the period of limitation, the appeals would still be 
hopelessly out of time. The only other allegation made is in para- 

* graph 6 of the petition which says : 

“That the petitioner being a petty clerk in service at Kurseong 
and with a view that his heavy grievance may get a proper redress 
if the case which is badly confused is comprehended by the Court 
beg ta approach that the following records of the case be called 
for interest of justice. The petitioner is willing to pay any 
deficiency of Court-fee and to comply with any orders made for him 
on:being informed to that effect.” 

Then he mentions the documents which he required. There 
is. no suggestion. there that by reason of his poverty he was 
unable to procure the necessary court-fees which would be required 
e on the memoranda of,appeals. The allegations which he made there- 

in, although not couched in proper terms, were ‘allegations which 

he made in support of, his prayer for calling for further records.. 
.We accordingly uphold the preliminary $oint raised by the- 

respondent's Advgcate and dismiss these two. appeals on the ground 


Balehand: Prohit 





that they are*barred by time. A 
We make no order for costs. 
: Akram, J. :—I agree. 
é A, K. DG; P. S, : Appeals dismissed, 
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| Before Mr. Justice >, K. Mukherjea and Mr. Justice 
* A4. L. Blank. 


BARADA CE NO NANDI. 
U. 


THE EASTERN UNION BANK LIMITED.* 
Bengal Money Lenders Ast (Act X of 1940), section 36—Decree passed on a loan 
based on a hundi—Proceeding in execution for recovery of decretal dags 
pending—Whether decree can be re-opened. e 


Bengal Money Lenders Act does not apply toa loan based on a kundi even 
though a decree had,been passed on the hundi and the proceedings then pending 
in execution were for the recovery Of liability based on the judgment-debt . 


Application under section 115 of Civil Procedure Code by the 


_ Judgment-debtor, 


Petition for re-opening of the decree under section 36 of Bengal 
Money Lenders Act. ; 

The material facts will appear from the judgment. 

Mr. Anil Kumar Das Gupta for the Petitioner. 

Messrs. Naresh Chandta Banerj jee and Nalini Ranjan Bhatta- 
charjya for the Opposite Party. ] 


The judgment of the Court was as follows: 


Mukherjea, J.:—This Rule was obtained on behalf of tife 
judgment-debtor, and it is directed against an order made by the 
Subordinate Judge, rst Court, Chittagong, rejectingan application of 
the petitioner for re-opening of the decree under sêction 36 of the 
Bengal Money Lenders Act. 

. The facts are very simple. The opposite party No. x advanced 
a sum of Rs. sooo to the petitioner on a hundi or bill of exchange 
drawn by the latter and accepted by opposite party No. 2 and the 
«predecessor of opposite-party No. 3. Some payments were made by 
one of the acceptors, but there being default in payment of the rest, 
the opposite party No. 1 instituted a suit upan the bill of exchange 


‘and obtained a decree on the I3th February, 1932. The 


decree was executed several times and the last &xecution case is 
still pending. “he Court below.has rejected the application of 
the-borrower on the ground that the money being advanced on the 
basis of a ‘hundi which was a.negotiable instrument other than a 


* Civil Revisión ‘Case No. 169 of 1942, against the order of Bishnurat Sen, Esq., 
Subordinate Judge, 1st Court, Chittagong, dated 29th November, 1941. ‘ 
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promissory note, was.not a loan ‘within the meaning of the Bengal 


Money Lenders Act, and consequently, the provision of the» Act 
were not attracted to this case. "The Subordinage Judge further 
found that.the loan was q commercial loan and on that ground too 
1t*vas excluded from the operation of the Act. . 

We may say at the outset that.we are not at all satisfied that 


' the learned Subordinate Judge was right in holding that the loan 


was a commercial loan.. The evidence adduced on the point is pure 
hearsay and is totally: insufficient to support the finding. Be that 
as it may, the other finding remains, and the learned Advocate for 


.the petitioner frankly admits that the money was advanced ona 


hundi which is no®a promissory note. On the face of it, therefore, 
the provisions of the Money Lenders Act are not applicable to the 


‘present case. The learned Advocate for the pefitioner says, how- 


ever, that as on the hundi a decree had been passed, it is to 
recover a judgment debt and not a debt due on a hundi that the 
proceedings are now pending. As the debt created by the hundi is 
now- merged in the decree, the prohibition contained in 
section 2(12) (e) of the Bengal Money Lenders Act, is no longer 
applicable. In support of his contention the learned Advocate has 
placed reliance on the decision of the Special Bench pf this Court 


“in the case of Harsookh Das Balkissen Das v. Dhirendra Nath 


Roy (1). < ; 

In our opinion there gis no substance in this contention. To 
pring a case within the purview of section 36(6) of the Bengal 
Money Lenders Act, itis necessary thatthe decree must be one 
passed in a suit to which the Act applies and which was not i 


` satisfied on tha 1st day of January, 1939. The expression “ suit 


to which this act applies " has been defined in section 2(22) of 
the Act. 

It must be a'Suit or a’ proceeding for the recovery of a loan 
advanced'before or after the commencement of the Act and money 
advanced ona negotiable instrument which is not a promissory 


“note is not a loan within the meaning of the Act at all. It is argued 


by the learned Advocate for the petitioner that the proceeding now 
pending i isa proceeding in execution and ijs for recovery of a 
judgment debt and not of the debt created by the hundi; but in 
that view, Sho decree could be said to have been „passed in the suit 
to which the Act applies and which can be re-opened under 
section 36 of the Bengal Money Lenders Act. The case of 


‘Harsukdas Balkissgn Das v. Dhirendra Nath Roy (1) does not 


(1) (1941) 45 C. W. N. 609. P 


Vou. 75.] * did couri.. . 


certainly suppórt the contention of the petitioner. Here the point 
decided was that the Bengal Money Landers Act was not w/tra vires 
of the Provincial Legislattire i in so far as it operated on decrees 
made on promissory notes prior to the passing of the Act, promis- 
sory note béing a matter coming within thé Federal list. But money 
advanced on a promissory note is a loan within the: meaning of 
the Act and'it was not decided in this case that what was not a loan 
atthetime when the suit was instituted would become a loan after 
the decree was passed or that the decree itself could be deemed 
to be passed in execution proceedings which were instituted for 
realisation of the "judgment debt. 

_ The result, therefore, is that the Rule is discharged with costs,— 
hearing-fee being assessed at one Gold Mohur. 

Blank, J. :—I agree. 


P. S.j A K. D. G Rule discharged. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. L. Blank. 


HEMENDRA NATH SANYAL AND ANOTHER 


9. 


SASHIBHUSAN TALUKDAR AND*ANOTHER.* 


Bengal Money Lenders Act, (Act X of 1940), section 36—Interest in excess of 


that allowed by section 30—Decree, if. liable to be re-opencd — Delay, if z 


material. 
When it has been found that the dedico was made ina suit t® which the act 
applies and that the decree allowed interest in excess of what was permitted 


by section 30 of the Bengal Money Lenders Act, sufficient ground has'been made* 


out for re-opening the decree. . 


The fact whether it would be worth while for tht japan; -debtor to have a 


new decree when considerable time had elapsed since the date of the decree Was ` 


absolutely immaterial. * . e 


Applicatiot by the Judgment- i under section 115- Civil 
- Procedure Code. 


* Civil. Revision Case No. 1018 of 1941 against the order of Mr. G. M. 


Chatterjee, Subordinate Judge, First, Court, 2 e4-Patganas (Alipore), dated the 


‘goth April, 1941. 
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Petition under section 36 of the Bengal Money" Lenders Act; 
1940 for re-opening a mortgaee decree. : 


Mr. Ramendra Mohan Majumdar fot the P etitjpners. 
, Mr, Chandra Sekhar. Sen for the Opposite Party. e 
* The judgment of the Court was delivefed by 


Mukherjea, J.:—This rule in our opinion must be e 
absolute. It appears from the facts found by -the learned 
Subordinate Judge that the decree was made ina suit to which the 
Act applies and that the decree did allow interest in excess of 
what is permitted under section 30 of the Bengal Money Lenders 
Act. Therefore sufficient ground lias been made out for re- opening 
the decree. As to whether itis worth while for the judgment- 
debtor to have a new decree at this stage, when,considerable time 


.has.elapsed since the date of that decree is absolutely immaterial. 


At any rate he is entitled to have instalments. 
The result therefore, is that the Rule is made absolute and the 
case is sent back in order that the decree may be re-opened and a 


new decree passed in accordance with the provisions of the Bengal 


Money Lenders Act. 
We make no order as to cósts. 


P.R. ] 1 - Rule made. absolute. 


^ 


Before Mr. Justice B. K. Mukherjea and Mr. 
Justice Av N. Sen. 


* THE EMPEROR 
5.0 9. 
te^ BEPIN CHANDRA MEHDL* 


Legal Pracültioners Act CXVIII of 1879), section 12, action aan 


of India Rules, rule 55 (5) and section 21, Mid undi under, if makes a 
“pleader liable to Suspension, 


e e 
The expresséon "defect of character” as used in section 12 of the Legal 
Practitioners Act, is not the same thing | as moral ‘turpitude and it is not 
necessary in every case to show that what the pleader did, subjected :liim:to 


Civil Revision Case No. 1242 of 1041, under section 12 of the Legal 
Practitioners Act. - : . 


"RE 1 . I Ou 
Vor. 75.]. HIGH COURT. 
k . . "ow. . 
anything like general infamy or imputation of bad character: Jn the matter 
of Saghi Bhusan Roy (1) referred,to, : me ` 


Pleaders are a privileged body who have duties not only to their clients 


but also to the Courts of which they are officers to co-operate with them in' 


the orderly administration of jystice : In the matter of Tarini Mohan Bagari 
(2) and Emperor v. Rajani Kanta Bose (3) referred to. : 


A pleader was convicted for uttering a slogan which ran as follows ; 


; “It is improper to assist the war, efforts "of the British with. men and 
money. It is the sole duty to resist all wars by non-violent means". 


Held, that the conviction of the pleader under the Defence of India Rules 
implies a defect of character as to render him unfit to be a member of the legal 


profession. e 


Proceeding under section 12 of the Legal Practitioner Act. 
The material facts will appear from the judgment. 
Mr. Ramaprosad Mookerjee for the Crown. 
` Mr. Holiram Deka for the Pleader.. : 
The judgments of the Court were as follows : 


- Thisisa Rule issued by this Court in exercise of its powers 
“under section 12 of the Legal Practitioners. Act calling upon the 
pleader Mr, Bepin Chandya Medhi to show cause why he should 
notbe dismissed or suspended on the ground of his being con- 
victed under the Defence of India Rules. Mr. Holiram Deka 
has appeared on behalf of the pleadeg to show cause and we 
also had the advantage of hearing Mr. ‘Ramaprosad Mookerjeg, 
' Assistant Government Pleader, on behalf of the Crown.. The 
factum of conviction cannot be disputed by this Court and we 
cannot go into the propriety of the conviction amd the sentence 
passed upon the pleader. The sole point for our consideration 
. 1s whether in the circumstances of this case the conviction of the 


pleader under the Defence of India Rules implies such. a defect 


of character as to render him unfit to bea member of the legal 
profession. The facts appear to be these a è The pleader ordi- 
narily practises in the “Mangaldai Sub-divislonal Courts and isa 
respectable man and. a member of . the Assam Legislative 
Assembly. He gawé the Sub-divisional Officer of Mangaldai, a 
‚notice on the 15th of. December, 1940, to the effect that he 
“intended to offer Satyagraha at Tangla on the 18th ot December, 
l 1940. - He. was present at about r P. M. òn the 18th of Decem- 
(1) (1933) 38 C. W. N. 278. . — $ ve 


(2) (1922) 26 C, W. N. 580. ts) (1922) $5 C. L. J. 356. 
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ber, 1940, and there he uttered ah anti-war slogan Which, "literally 
translated, would stand as felfows : 


“Tt is improper to assist the war efforts of ghe British with 


` men and money. Itisthe sole duty to resist all wars by non- 


vidlent means". e 


He was arrested on the spot by the Divisional Inspector of - 
Police and taken to a jail and tried on the same day by the 
Sub-divisional Magistrate. of Mangaldai and convicted under 
rule 385) of the Defence of India Rules read with section 210fthe ' 
Act and sentenced to 9 months' simple imprisonment. 


I agree with Mr. Ramaprasad Mookerjee that the expression 
"defect of character" is not the same thing as moral turpitude 
and it is not necessary in every case to show that, what the 
pleader did, subjected him to anything like general infamy or 
imputation of bad character vide Zn the matter of Sashi Bhusan 
Roy (1). As was observed by Sir Lancelot Sanderson. C. J., the 
pleaders are a privileged body who have duties not only to their 
clients but also to the Courts of which they are officers to co- 
operate with them in the orderly administration of justice, vide 
In the matter of Tarini Mohan Barari (2) and Emperor v. Rajani 
Kanta Bose (3). These were cases where certain ‘members of 
the legal profession joined in an organised attempt to boycott the 
Court because of certain grievances either of a political character 


‘or relating to the affairs*of the Court itself and it was held that 
` fhey could be dealt with by the Court under section 12 of the 


Legal Practitioners Act. The present case, however, is of a 
different complexion altogether. There was nothing wrong in the 
conduct of. the’pleader either in his dealings with his clients or 
in his relations with the Court as an officer of the latter. I do 


not think also thet he comes within the purview of the rule 
enunciated by the learned Judges inthe case of Jn the matter of 


Sashi Bhusan Roy (1) referred to above. He did not incite any 
people to violate a ly orto defy any established authority. He 
did not at all make a speech or say anything against the British 
Government. The slogan he uttered was rather the slogan of a 
pacifist and he gave expression to his owt opinion that none 
should assisj thé British Government in their war efforts as it is 
the duty of every body to resist all wars by nén-violent means. 
This expression of opinion may be wrongful and may bring him 


*(1) (1933) 38 C. W. N. 278. 
(2) (1922) 26 C. W. N.-§80. . 
(3) (1922) 35 C. L. J. 356. 
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within the mischief of the Defence* of” India Rules. but- it is surely 
not à case where the pleader abuses. his:position as such or 
acts prejudicially against "the machinery of law of which he is 
himself a member." ` 4 

“Ih the circumstances of the present cafe, therefore, we do pot 
think that it calls for the exercise of our disciplinary jurisdiction 
under section 12 of the Legal Practitioners Act. It. may be also 
noted that. this is the solitary occasion when the pleader was 
convicted under the Defence of India Rules. We do.not mean 
to say that a conviction under the Defence of India Rules would 
not make a pleader amenable to the disciplinary jurisdiction of 
this Court ; but the Legislature has given a wide discretion to the 
Court in regard to such matters and we must judge every case by 
its own circumstances. . 

The result therefore is that we discharge the Rule. 
, Sen, J, :—I agree... 


D PEN 5 . Rule discharged. 
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APPELLATE CIVIL. 2 


Bis Mr. pu A. S. M. Akram and. Mr. 
Justice R. B. Pal. 


HARENDRA NATH SAHA AND ANOTHER 
v. — » 
BENOYENDRA NATH SHAHA ROY AND OTHERS.* 


: Ejectment—Notice to quit —Permanence, inference , of —Tenancy im existences 
from before the Transfer of Property Act (IV. of *i882)—Reasonable notice, 


The inference of permanence of a tenancy is an inference which requires 
the presence of circumgfances explicable, when taken as a whole, only on the 


hypothesis of permanence Shankarrao Dagadujirao Jahagirdar v. Sambhu 


Wallad Nathu Patil (1) referred to? r 


. * Appeal from Appellate Decree No. 444 of 1939, against "thé decree of 
` Jyotish Chandra Gupta, Esq., Subordinate Judge Second Court of Faridpur 
' affirming that of Jyotsna Nath Mallick, Esq, Munsiff, Sadar dated the 6th 
» June, 1938. - e. 

(n (1949) 45 C. W. N. S... T s. I 
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. 
Where a tenancy which is found to*be not permanent is E existence from 
before the Transfer of Property Qet, the provisions of that Act do not apply 
and the tenants are only entitled to a reasonable notice to quit. 


In such a case on the analogy of the provisigns of the Transfer of Property 
Act, six month’s notice was dgemed reasonable but if such notice fell short bya 
fet days, that would not render it unreasonable, ® 

Appeal by Defendants Nos. 1 and 2. 
Suit for ejectment on service of notice to quit. 
The material facts will appear from the judgment. e 


Messrs. Jatindra Mohan Choudhuri and Gopes Chandra Chatterji 
for the Appellants. 


Messrs. Gojendra Nath Das, Manindra Nath Ghose and Pyro- 
fulla Coomar Banerjee for the Respondents. 


. 
The judgments of the Court were as follows : 


Pal, J. :—This appeal is by the defendants Nos. 1 and 2 in 


-a Suit for ejectment on service of notice to quit. The property 


in dispute is plot No. 23 recorded in interest No. 410 of No. 133 
Faridpur Mouza. The defendants’ interest in it has been recor- 
ded as “Chandina Kayemi". uncer the plaintiffs, The plaintiffs 
served notice on the defendants on the 16th October, f936, calling 
upon them to quit the land by the end of the Bengali year. The 
defendants set up the plea of permanent tenancy, as also of the 
shortage of notice. Both ethe Courts below have overruled these 
cententions of the defendants and decree? the suit. Hence this 
appeal by defendants Nos. r and 2. 


In support of “this appeal Mr. Choudhuri appearing for the 
appellants, raised two points: (1) that in the facts and circums- 
tances of this case, the Court of appeal below should have inferred 
that the tenancy w a permanent one: (2) that, in any case, the 
notice served was inadequate. 


As regards the first point, the facts found are the following : 
(1) the land is situfte in the Bazar of the Faridpur town; (2) 
there is *no document extant relating to the creation of this 
tenancy, and its. origin is unknown ; (3) the tfgancy exists at least 
from: I270 B. S., Corresponding to 1863-1864 or thereabouts ; 3 (4) 
since the cre&tion of the tenancy, the land has been used for the 
purpose of shops,~—it has never been used for dwelling purposes ; 
(5) there is no fucca structure on it ; ; (6) there has been no trans- 
‘fer. during this long period ; (7) there have been one or two 
succession; (*) the plgintiffs own superior tenancy is not a 
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permanent one ; and (9) the rent t Baid by the defendants has been 
unifarm throughout. E "s 

The only facts which might point to the permanent character 
of the tenangy are the long possession and the uniformity in the 
rate of rent paid by the tenant. The learned Subordinate Judge 
took these facts into consideration, and after having considered 
all the facts found by him came to the conclusion that they did not 
lead to the inference of permanency. ` 

As has þeen recently pointed out by the Judicial Committee in 
Shankarrao Dagadujirao Jahagirdar v. Sambhu Wailad Nathu 
Patil (1), the inference of permanence is an inference which itis 
difficult to make and which requires the presenc® of circumstances 
explicable, when taken as a whole, only on the hypothesis of 
permanence. The facts found in this particular case cannot be said to 
be of this nature. In our opinion, therefore, the inference drawn by 
the learned Subordinate Judge cannot be assailed as erroneous. 

As regards the inadequacy of notice, it appears that the defen- 
dant No. 3 received a notice on the 16th October, 1936, whereas, 
the defendants Nos. 1 and 2 received the same only three days 
later. Mr. Choudhuri appearing for the appellants contends that 
notice on thg defendants other than the defendant No. 3 thus falls 
short of six months. There is, however, no statutory period of 
notice which the defendants were entitled to in this case. The 


‘tenancy being in existence from before the Transfer of Property 


Act, the provisions of the Transfer of Property Act fiself do ngt 
apply to it. The defendants were only entitled to a reasonable 
notice. Ordinarily, in a case like this, on the analogy of the 
provisions contained in the Transfer of Property Act, six months’ 
notice is deemed reasonable. In our opinion, in the circumstances 
stated by the learned Subordinate Judge, shortage of three days 
would not render this notice unreasonable. 

In our opinion, therefore, the judgment and decfee of the 
learned Subordinate Judge are not vitiated by any error of, law or 
procedure in this case. In the result, this” appeal fails and is 
dismissed. We direct that the parties do bear their dwn costs 


throughout. 4 : 
No order is necessary on the application (filed in Court 

to-day. ` . : ' . 
Akram, J. :—1 agree. l 

BR Appeal allowed. 
(1) (1940) 45 C. W. N. 57. . . 
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Before Mr. Justice C. C: Biswas and Mr. Justice 
A. 65. M. Akram, 


RAI CHANDI CHARAN €HATTERJEE 
* BAHADUR E 


e 
V. 


TARANATH DUTT AND orHERs.* 


Chouth, if jayable—Transfer— Kot-Kobala, suit for foreclosure followed by 
delivery of possession, if constitutes transfer. ° 


When a person executes a obalr or mortgage by conditional sale and then 
suffers a foreclosure decree to be passed against him, he’ virtually executes 
thereby a transfer in Pavour of the mortgagee. 


A kot-kobala was executed with respect to a property which was *held under 
a Kabuliat, one of the stipulations of which was as féllows :— J£ I or, my 
successors make .a gift of or sell or otherwise transfer the lands of this Kabuliat, 
then myself and the vendee or transferee of this land will be bound to pay you 
as chouth one-fourth of the proper price of this land down to heirs and succes- 
sors, otherwise, the purchase or transfer will not be valid etc. " "The property 
was sold under a foreclosure decree : 


Held, that a mortgage by conditional sale, followed by the decree for fore- 
closure and the taking of possessian thereunder, constituted such a transfer as 
‘was contemplated in the stipulation in the Kabuliat and hence Chouth was 


` payable. 


Appeal by the Plaintiff. 


Suit fog enforcement*of a term in the Kabuliat for payment of 
€houth on transfer. 


The material facts will appear from the judgment. 
Mr. Paresh, Nath Mukherjee (Jr.) for the Appellant. 
Mr. Surendra Nath Bose ( Sr.) for the Respondent. 
The judgments of the Court were as follows : 


Biswas, J. :—This is an appeal by the plaintiff whose suit was 
dismissed by both the Courts below.. The plaintiff is the admitted 
landlord of the hofding in dispute, and he brought this suit to 
enforce a certain covenant in the 4aduliat by which the tenancy 
had been created. "Phe Kabuliat is Exhibit 1 in the case and 
Had been executed on the sth May, 1921, By one Radha Raman ° 
‘Chandra. sTh€clause in question fs contained in paragraph rr of 


* Appeal from Appellate Decree No. 1094 of 1940 against the decree of 
-M. Halder, Esq., Second Additional District Judge, 24-Parganas at Alipore, 
dated the 27th of March, 1940 affirming that of Narayan Chandra Bose, Esq., 
Subordinate Judge, Third Court, Alipoge, dated the 22nd May, 1939. 
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the document “and is as follows :—“ If I or my successors make a 
gift gf, or sell or otherwise, transfer th® lands of this habuliat, then 
myself and the yendee or transferee of this land will be bound to 
pay you as chouth one-fourth of the" proper, price of this land down 
to heirs and successors ; qtherwise, the purchase or transfer Will 
not be valid. Ifthe one-fourth amount be not paid as chouth in this 
manner, then you will be entitled to take AZas possession of the 
lands of this kabuliat and the title under this Aadudiat will be 
extinguished. ” : 

The plaintiff's case is that no chouth was paid under this clause 
in respect of the transfer of the holding to the defendant No. 7 
Taranath Dutta, who was the principal contesti#g defendant in the 
Suit. He accordingly asked for a decree for eviction, and in the 
alternative, askedefor a sum Rs. 1684/0/7 pies as chouth. 


Both the learned Subordinate Judge of Alipore, who tried the 
suit in the first instance, and the learned Additional District Judge 
in appeal held that as the transfer to the defendant .No. 1 was not 
an out and out. transfer, but by way of a morigage by conditional 
sale, it was not, hit by clause rr of the Rabultat, and that the 
defendant No. r was accordingly got liable to pay any chouth, 
It was further held that, in any case, the claim was barred by 
res judicata. : 

The original tenant Radha Raman is not now in the picture. 
After his death, his widow Sukumari, as guardian of his minor son 
and heir, sold the holding to the defendant No. 2, Panchubala ‘Debs. 
This was on the 4th January, 1924. No chouth was paid on this: 
transfer, and the plaintiff was accordingly obliged,to bring a suit for 
recovery of the same, being Money Suit No. 61 of 1927. In this 
Suit, the' plaintiff obtained a decree on the rgth September, 1927, 
and, thereafter, in execution of it, purchased tbe holding on the 
‘gth July, 1930. The sale was confirmed in due course, and the 
‘plaintiff purported to take delivery of possession through Court on 
the 17th November, 1930. This purchase hy the plaintif was 
merely of the right, title and interest of the "judgment-debtor. It 
‘appears that prior to the sale, Panchubala, jointly with her husband, 
‘the defendant No. 3f executed a ot kobala or mortgage by condi- 
tional sale in respect of -this hglding in favour of sTaranath Dutta, 
the defendant No. 1. The plaintiffs purchase under the decree in 
Money Suit No. 61 of 1927 was consequently subject to this mort- 
gage. In other words, the plaintiff, though he was the landlord of 
the holding, acquired merely the equity af redemption frem 
‘defendant No. e. ° . ` 
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"Defendants Nos. 2 and 3 failéd to redeem the" mortgage, and 
thereupon, Taranath comfifenced a suit for foreclosure of the 
mortgage, being Suit No. 6 of 1936, making. the present. plaintiff a 
party as a. subsequent transferee from tHe mortgagor. A preliminary 
decree for foreclosure was made in thig suit on the 3oth March, 
1937, and on the 3rd of July following, the final decree was passed. 
The total amount which was declared due under the decree was 
Rs. 6736/2/4. The defendant No. 1 thereafter took possession of 
the holding under the decree. 

The present suit was accordingly instituted by the " plaintiff on 
the rath May, 1938, for eviction of the defendant No. r, on the 
allegation that nf chowtkh had been paid by him in terms of 
clause 11 of the Aaduliat, Exhibit No. 1, with the result already 
stated. . 

The question is whether or not, in the circumstances of this case, 
the defendant No. 1 could be held liable to pay chouth, and, if so, 
what was the effect of non-payment. The defendant No. 1 disputed 
his liability on various grounds. In the first place, it was contended 
that the transfer to him was not such a transfer as was contemplated 
in clause 11 of the kabuliat. Secondly, it was said that, in any 
case, the defendant No.-1, having taken his transfer snot from the 
original tenant or his heirs, but from the defendants Nos. 2 and 3 
who were assignees from the original tenant's heirs, was not bound 


‘by the stipulation in that clause. And, thirdly, it was urged that 


the plaintiffs claim was barred by the principle of constructive 
ves judicata. As the Courts below held in favour of the defendant 
No. 1 on the first contention, it was not necessary for them to con- 
sider the second.” In answer to the appellant’s case in this Court, 
all the three grounds were, however, urged before us in this 
appeal. ; 

As regards the' first point, the Bengali words in the kabuliat on 
which relance is placed on behalf of the contesting defendant are : 


wis aa Sortie eater sia ". These words, it is said, contemplate 


an out and out transfer, either by way of gift or by way of sale, and 
do not ihclude a transfer by way of mortgage by conditional sale. 
That may be so, and this was in fact the yiew accepted by the. 
Courts below. Jt may be further „conceded that a mortgage by 
conditional%ale as such does not amount to an out and out transfer 
like a sale or a gift; such a transaction is in fact distinct from à 
sale coupled with a condition for re-purchase, inasmuch as it does 
net pass title forthwith. At the same time, itis hardly possible 
to deny that a mortgage by conditional sale, although it may not 


i doe. Tob LE m 
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work out into, a sale on default of payment on the due date, still 
implies that the transaction may in a*@ertain contingency ripen into 
a sale. It maybe that in bringing about this result, the intervention 
of the Court is necessary. “All the same, the possiblity of an even- 
tual transfer of title.to thg mortgagee as a result cf default cangot 
be altogether ruled out. A mortgage by conditional sale is no 
doubt essentially in the nature of a security, and that being so, 
notwithstanding the form of the transaction, the mortgagor's right 
to redeem the security will remain, even if the due date of payment 
may have passed. But once the right to redeem is effectively cut 
off, there will be nothing to prevent the mortgagee acquiring full 
title to the property. The mortgagee will, of c@urse, have’ to bring 
a suit to foreclose the mortgage, but we do not think that that 
circumstance is sufficient to detract from the fact that the mortgagee 
will be acquiring title to the property by reason of a voluntary act 
on the part of the mortgagor. In our opinion, where a person 
executes a ot koala or mortgage by conditional sale, and then 
suffers a foreclosure decree to be passed against him, he virtually 
executes thereby a transfer in favour of the mortgagee. In this 
view of thé matter. We do not think that the defendant No. r 
could escape liability for payment Of the chouth under the terms of 
the kabulini, if he was otherwise liable, merely on the ground that 
he acquired the property directly as a result of the Court proceed- 
ings under the foreclosure decree. The mortgage by conditional 
sale, followed by the decree for foreclosure, and “the taking of 
possession thereunder, did, in our opinion, constitute such a 
transfer as was contemplated in clause rz of the Aaduliat. 

Turning to the next question as to whether the defendant No. 1 
was otherwise liable, the contention is that the stipulation was not 
binding on this defendant, because he was not a party to the 
&abultaf. lt was argued that, in any case, on "the wording of the 
clause, the stipulation was binding as between the phintiff on the 
one hand and the original terant and his heirs on the other, and 


a . ae . 
that it could not bind a transferee from the* original tenant or from 
any of his heirs. In answer, itis sufficient to refer to &lause r5 of, 


the aduliat, whign expressly lays down “that all the terms and 
incidents of the kacaulipi will be operative and hold good as between 
the parties themselves and as ; between their respective heirs, succes- 


sors and representatives. Apart from that, it was conceded on behalf . 


ofthe defendant No.1 in both the Courts below,—and the trial 
proceeded on the basis,—that the stipulation in question amoynted 
to &covenant running with tbeland. It will be observed. that the 


. 


- Àài 
` 


Civir. 


1942. 
€ 


Ra? Chandi Charan 
Chatterjee Bahadur 


v. 
Taranath Dutt. 





Biswas, F. 


Civin 


1942. 
wae 


Rai Chandi Cltaran 
Chatterjee Bahadur 


v. 
Taranath Dutt. 





Biswas, F. 





‘ _* THE CÀLCUTTA LAW JOURNAL. (Vou. 78. 
. 


&abuliai contained an express ptoviso for’ re-entry in. default of 
payment of chouth. Fromethat point,of view, even treating the 
clause as a mere restrictive condition" against assignment, it is 
quite clear that this would be sufficient o invalidate a transfer in 
brgach of such conditoM. It cannot be disputed that the clause 
was perfectly valid and legal, and we see no reason, therefore, why 
it should not be held to be binding on all persons deriving title 
through or from any of the original parties to it. The second 
contention on behalf of the defendant No. 1 must, therefore, be 
also over-ruled. 


It is next urged that the plaintiff's claim is barred by res judicata. 
This contention is Based on the fact that in the suit brought by the 
defendant No.1, he had joined the present plaintiff asa party, 
and it appears that the plaintiff did put forward @claim to chouch 
in his written statement. In view of this claim, the plaintiff was, 
in fact, called upon to pay the proper court-fee, but this was not 
paid, and the claim, accordingly, was not gone into. It is now con- | 
tended that the claim to ckouth having been thus set up and then 
abandoned in the previous suit, it is no longer open 1o the plaintiff 


to maintain the present suit for the same relief. In any case, it is 


argued that the matter is one which, on the plaintiff's own showing, 
might and ought to have been raised in the previous suit, and, not 
having been raised, -would still operate as ves judicata under 
explanation 4 of section rr pf the Code of Civil Procedure. 

e This argument, in our opinion, betrays a confussion of ideas. 
Itoverlooks the essential fact that the present suit is instituted by 
the plaintiff in his capacity: as landlord, whereas he had been 
impleaded in the foreclosure suit in a different capacity altogether, 
As stated above, the present plaintiff had obtained a decree for 
money against the defendant No.2 on account of ¢houth, and it 
was in execution of that decree that he purchased the right, title 
and interes of that defendant in the holding in dispute. It was in 
consequence of such purchase that the defendant No. 1 had made 
the plaintiff a party to'his suit. In fact, it is obvious that the land- 


- lord as such could possibly have no place ina suit for foreclosure 


in pespect of a mortgage executed by the tenan. The only proper 
and necessary parjies to such a suit would be the mortgagee, on 


“the one hand? and the mortgagor on the other or persons having a 


rightin the equity of redemption. The landlord of the holding 
could not be possibly brought within this category. It may be 
tha&the present plaigtiff though made a party in the suit asa 
subsequent transferee from the nfortgagor, did yet put forward a 


` 
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claim for choufh. But this was a matter wholly outside the scope of 
the suit, and, in any.case, it is clear thet the claim would have been 
premature at that stage, the foreclosure decree not having yet been 
passed. In these circumstances, we cannot agree with the Courts 
below that there was any scope for the aprfication of the doctrine of 
constructive ses judicata, The result is that this contention on behalf 
of the respondent must also be overruled. 
. The next question isas to the effect of the non-payment of 
chouth by the defendant No. r. As already pointed out, the Aadu-iat 
expressly provides that ifthe chowth was not paid, not only would 
the transfer be invalid but also the landlord would have the right 
to re-enter. There can be no doubt, thereforeg that in the events 
which have’ happened, the defendant No. r made himself liable 
to eviction. Thę liability to pay ckoutkh accrued on the date the 
foreclosure decree was made. In so faras chosth was not paid by 
him on that date, he must be deemed, to have been in possession 
sinceas a trespasser. There willaccordingly be a decree against 
the defendant No. r for his eviction and for mesne profits with 
effect from the said date until possession is delivered by him, but 
in the circumstances of the case, we think that we ought to relieve 
him against eviction, if he should still be prepared to pay the chouth 
with interest at six per cent. per annum with effect from the date of 
the foreclosure decree. 

In the view which the Courts below took, it was not necessary 
for them to ascertain’ the amount of the chouth. - Instead of directing 
a remand onthe point, the parties agree that the amount which 
should be payable on account of the chouth includlng interest should 
be assessed by us at a reasonable figure. *We consider that 
Rs. i2:0 would be fair, and we, accordingly, make a decree for 


this amount. JIfhalfof this amount is paid by the end of Aswin, e 


1349 B.S., the defendant No. 1 will have tifne till the end of 
Chaitra following to pay the balance. If there is defaul& in payment 
of one or both of these instalments, the plaintiff will be entitled 
to enforce the decree for eviction and mesae profits, as "directed * 
above. . 


This appeal-is tlyis allowed with costs in all the Courts. 
Akram, J. :—I agree. , 5 é 


P. R, . Abpeat allowed. 
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Before Mr, Justice B. K. Mukhsrjea and Mr. "justice 
Ce*C. Biswas, 


. 
JOGESH GHANDRA KOMAR AND OTHERS 


. 9. 2 


CHANDI CHARAN DATTA AND ANOTHER.“ 


Rent, assessment of—Relationship of landlord and tenant—Indian Limitation 
- Act, (IX of 1968) Schedule I Articie 131—Adverse possession. 


Article 131 of the First Schedule of the Limitation Act, contemplates a case, 
where the plaintiff’s right to the property has not been already eee by 
adverse possession “of the defendants. 


So if there was norelationship of landlord and tenant between the plain- 
tiff and defendant, and the latter held the land adversely to the former for 
more than twelve years, the plaintiff would be no more competent to suc for 
assessment of rent than he could institute a suit for eviction against the 
defendant. Gagan Chandra Chakravarty v. Maharaja Birendra Kishore (1) 
and Sarojbasini v. Kumar Kamala Ranjan (2) referred to. 


An order made in a*resumption proceeding with respect to a grant after 
1790 could not convert the defendants into tenants of the plaintiffs who were not 
parties to these proceedings at all : Bir Chunder Manikya v. Raj Mobah Goswami 
(3) referred to. . 


Appeals by the Defendants. 


Proceedings for assessment of rent under section ros of the 
Bengal Tenancy Act. 
* The material facts will appear from the judgment. 
Mr. Apurbadhan Mukherji for the Appellants. 
Messrs. Amarentra Nath Bose and Jatis Chandra Banerji for 
the Respondents. 


C. A. V. 
The judgments of the Court were as follows :— | 


Mukherjea, J. :—These three appeals arise out of certain 


. analagous proceedings commenced by the same plaintiffs against 


different defendants, fer assessment of rent in respect of certain 
lands under section ro5 of the Bengal Tenancy Act. The lands 
in dispute appertain do Mouza Idalbati within Touzi No.1 of 
the Burdwan Collectorate. During the last CMaastral Survey they 


- *Appeals fragn Appellate Decrees Nos. 1116 to 1118 of 1¢38. against the 
decree of S Mukherji, Esq., Special Judge of Hooghly dated the Sth January, 
1938, reversing those of A; C. Sen, Esq., Assistant Settlement Officer, Arambagh 
dated the 17th of February, 3rd of May and 17th of February, 1937, respectively, 

(a) (1914) 22 C. L. J. 135. (2) (1940) 45 C. W. N. 126, 
(3) (1889) I. L. R. 16 Cale, 449. . 


-VoL, 75.] HIGH COURT. 
e LJ 

‘were recorded as Rent free Tenüres “in possession of the defen- 
„dants, under Zaidad No. 447:. The'Paintiffs case was that the 
.entries in the record of rights were incorrect, and asa matter of 
-fact the lands in dispute were the mal lgnds of mouza Ldalbati, 
which the plaintiffs held ia Darpatni right and they were liable to 
be assessed to rent. 

The defence in the three proceedings was substantially the 
same. It was contended that the lands were held by the defen- 
dants in ravenue-free right from before the time of the Permanent 
Settlement under a -valid Zasdad, that there was no relationship 
‘of landlord and tenant between the parties, and that the plaintiffs’ 
claim for assessment of rent was barred by limitftion. 

“The Assistant Settlement Officer dismissed all the suits on the 

ground of limitation. On appeal the Special Judge reversed the 
‘decision of ‘the Assistant Settlement Officer on the question of 
"limitation, and sent the cases back to the latter for assessment of 
‘fair and equitable rent. It is against this decision that these 
‘three appeals have been preferred by the defendants. 
*  From.the facts found by both the Courts below, it is clearly 
“established that the lands in suit do lie within the ambit of the 
-réventie paying estate which the plaintiffs hold as Darpatnidars. 
‘The -lakheraj grant set up by the defendants was found to be 
invalid, in a resumption proceeding commenced by the Govern- 
‘ment in respect of the very lands coveged by Taidad No. 417r, 
‘in 1837. The oadad made in that proceeding has been made 
an Exhibit in these cases and it shows that asa result of survey 
made in the resumption proceeding, a quantity of land measuring 
“about 86 bighas was found to appertain to the revenge paying estate, 
mouza Idalbati. 

The entries in the record of rights, which parponen to be based 
on the Taidad are therefore practically valueless ; and moréover 
-it was never the case of the defendants, that there was ahy rent free 
"grant made in their favour by the proprietors pf the touzi ip which 
‘these lands-appertained. ; 4 

"The whole controversy centres round the point as to E TER Or 
not the plaintiffs right to have these lands assessed to rent was 
barred.by limitation. . 

It was cancaded_on both " sides that „Article 130 eof the Lir 
.tation Act has na application to these cases, as the lands are admi- 
ttedly not rent free lands. The Special Judge was of opinion that 
the cases were governed by Article 131, Limitation Act, and, as 
there was no demand of rent by ¢he plaigtiffs, and no refusal by 
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the defendants, within r2 years from the date of the institution 
of these proceedings, the flaintiffs’ claim was not time barred. 
We do not think that the view taken by the Distriet Judge is right. 
Itis not disputed by Mr. Bose who appears for the respondents 
that Article 131 of the Limitation Act centemplates a case, where 
the plaintiffs right to the property has not been already extin- 
guished by adverse possession of the defendants. If there was 
never any relationship of landlord and tenant between the plain- 
tiff and the defendant, and the latter held the land adversely to 
the former for more than 12 years, the plaintiff would be no more 
competent to sue for assessment of rent than he could institute 
a suit for evictio& against the defendant. [Vide Gagan Chandra 
Chukravarty v. Maharaja Birendra Kishore (D) ; ; Sarvojbashini v. 
Kumar Kamala Ranjan (2)]. . 

The point that requires determination in hek cases therefore 
is as to whether the defendants did acquire a title to the lands 
by adverse possession. Itis not disputed that the predecessors 
of the defendants had been possessing these lands, from before 
the commencement of the Resumption Proceedings, by Govern- 
ment in 1837, and the possession continued even after the order 
for resumption was made and that the proprietors pf the touzi 
never made any attempt to dispossess them from the lands or to 
have rent assessed on the same. Mr. Bose argues that the effect 
of the order in the resymption proceeding was to re-annex the 
land to the mal estate of the zemindar, and to create between the 
Zemindar and the holders under the invalid grant, the relation- 
ship of landlord and tenant, and in support of his contention he 
relied upon the “decisions of this Court in Saudamini Debi v. 
Sanat Chandra (3) and Pratap Chunder v. Shukhee Soonduree (4). 
We do not think that we can accept this contention as sound. 

In both the cases relied on by Mr. Bose, the zeminder had 
obtained 4 decree in a resumption suit against the defendant, and 
it was held that the effect of the decree which declared the zemin- 
dar’s right to assess rént on lands, not proved to have been held 
under a grant prior to rst December, 1790, was to establish a 
relationship of landlord and tenant between th zemindar and the 
party against whgm the right of assessment was declared. Both 
these cases referred to in Birchunder Manikyg v. Rajmohan 
Goswami (5) where the law on this point was summed up as 


(1) (1914) 22 C. L. T. 135. 
13) 8 B. L. R. App. 82. 
(5) (1889) ILL. R. 16 Cale. 449, . 


(2) (1940) 45 C. W. N. 126. 
(4) (1878) 2 C, L. R. 569. 


Vor. $5] HicH CouRT. 
follows: “It has been held in certain cases by this Court that 
a decree for resumption of a Jakhe?aj grant before December, 
1790, does not by itself create such a relgtion, that itis after the 
decree hag been followed up by a roceeding assessing the 
revenue payable by the Lekherajdar and when the latter agrees*to 
pay the revenue assessed, that such relationship (of landlord and 
tenant) is created ; while in the case of a grant subsequent to the 
„year 1790, the decree declaring the zemindar's right to assess rent 
does estahJish such a relation.” - 

Assuming that the grant in these cases was subsequent to 1790, 
there was no decree obtained bythe zemindar against the defen- 
dants declaring his right to assess rent with regard to these lands. 
The resumption proceedings of 1837 were started by the Govern- 
ment and the zertinder did not file any suit under section 30 of 
Regulation rr of 1879 or section 28 of Act X of 1859. The 
order made in the resumption proceedings could not convert the 
defendants into tenants of the plaintiffs, who were not parties to 
these proceedings at all. 

. The position, therefore, is that the defendants were at no time 
tenants under the plaintiffs or theiy predecessors, and as admi- 
ttedly they are in possession of the lands for more than r2 years, 
after the lands were declared to be ma/ lands, and the plaintiffs 
or their predecessors never made any attempt to assess them to 
rent,the claim of the plaintiffs must be’ held to be, time-barred. 
The result is that the appeals are allowed. The judgments and 
decrees of the Special Judge are set aside, and tliose of the 
Assistant Settlement Officer restored except as regards costs, The 
defendants would have their costs in all the Courts. e 


.. Biswas, J.:—lagre. |. : - 
P. R. i ° Appeals allowed. 
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MR ANNADA PROSAD BHADRA AND ANOTHER.* 


Notice to quit, suffi iciency s Copa dis of. the tenaney, if to be proved 

Ti pork d ance, ER af ang how it arises. i 
by them ori the tenant defendant was sufficient to determine the tenancy, it was 
fot them to’ show that it was sufficient as required by law. In the absence of 
any proof as-to the commencement of the'tenancy, the notice would be bad and 
the suit must fail. DN ` : e Mu: 
TA tenaney-at-sufferance: is merely a. fiction to avoid continuance in possession 
Operating as a trespass. It therefore cannot be created by contract and arises 
only by implication of law when a person who has been in possession -under a 
lawful title continues in possession after that title has been determined without 
the consent of the person entitled, SI os 

À ténancy-at-will arises by implication of law in cases of permissive 
occupation. ` e 

' Where therefore a tenancy was created by contract it could dit. be. charac- 
terised as a tenancy-at-will-or at sufferance. 
7: When a notice to quit asked the defendant tenant to vacate “by the goth 
Chaitra” of a Bengali year, itemeant that the tenant: “would have the whole of 
thg day to give: "up the tenancy. ^ * ^ Drino 


' Appeal by the Defendant. ` 
“Suit for ejectment on notice to quit. . T7» 
gon material facts will appear from the judgment. . 


7 Messrs. Rajendra Bhusan Bakhsi and Ram Mohan Blattacharji 
for the Appellant. 


Messrs. * Hemendra Chandra Sen and Sures™Chaadra Sen for 
the Respondents. . 


C. A. Y. 
The judgments of the Court were as follows : 


Pal, J. :— This appeal is, by the defendant in a suit for eject- 
ment after noticee The disputed property is*a small plot of land in 
the bazar at Narail. The plaintiffs’ case is that the defendant was a 


* Appeal from Appellate Decree No. 110 of 1939 against the decree of 
S. N. Mitra, Esq., District Judge of Jessore, dated the 29th October, 1938, 
affirming that of Babu Bréjendra Lal Sarkar; Munsiff, 3rd Court; Narail, dated 
the r1th May, 1938. s 


"Vor; 75.] “kiai cota: > °° 
. e 
"tenabt-at-will in respect of the latid : from before" the date-when he 
'exeouted the Kabuliyat, Exhibit r, Qi the 26th ‘Falgoon, 1 305, 
‘corresponding te the gth March, 1899 ; that, though not necessary, 
A notice to quit was served" on him: on thẹ 30th oma I 343 B. S. 
goth Chaitra, 1343 B.S. ` 
: The defence, inter alia, was that the tenancy was a chien 
‘one and that, at any rate, the notite served was insufficient and 
defective, einasmuch as it did not expire with the end of either the 
year of the tenancy or the month of the tenancy. . 
. Both the Courts decreed the Pants suit ; a bence this second 
appeal by the defendant. m ` 
As has been stated above, the notice asked the defendant to quit 


by the 3oth Chaitra, 1343 B. S. The exact vernacular words used ` 


in the notice were “ vet tq xU] ". It was contended on behalf of 
the appellant that these words mean that he was asked to quit 
‘before the expiry of the goth Chaitra, 1343 B. S. and hence 
defective. 

We are unable to accept this contention of the A The 
words “wet tea 300" would mean ‘$ by the 30th Chaitra " and the 
tenant woukd have the whole of that day to give-up the tenancy. 
This is also made clear from the next clause. In the notice which 
says that in case of default the landlord would take legal proceed- 
ings to re-enter On the rst of Baisakh. e 

The next contention of the appellant is that the “goth Chaitwa 
was neither the end of the month of the tenancy nor of the year 
of the tenancy. His contention is that as the kabuliyat Ex. 1, 
reserved yearly rent, the tenancy must be treated to be a yearly 
one terminable by six months’ notice expiring with the end of tre 
‘year of the tenancy. He contends that if the kabuliyat Ex: 1, 
be taken to be the document by which the tenancy was created 
then in that case, as there is nothing -in the document itself 
'expressly specifying from which date the tenancy is to commence, 
it must be taken that it commenced from the 26th Falgoon, 1305 
B. S. the date on which the kabuliyat was executed. In that case 
the year or month @f the tenancy will not end on the last date 
‘of that month but on the a7th. His further centention is that 
‘the kabuliyat iteelf shows that the tenancy was in existence from 
before the date of this kabuliyat, and no evidence has been 
adduced by the plaintiffs in this case to | show when it did really 
commence. . E 

“The tenancy of the defendant is admitted and it is the plaintiffs 
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Civit. who plead that it determined on the expiration of a notice to 
1941, determine his lease. It is*for him to. prove that the notice in 


Mozam Shaikh question legally determined the lease ; in order,to show thatit 
. v. | must show that the notfce served uporf him expired either with 
Annada Prosad 
Bhadra, the end of the year of tenancy or with the end of the month of 
Pal, F. the tenancy. In the absence of any evidence to show when the year 
— or month of the tenancy commenced, the plaintiffs’ suit must fail. 
In our opinion, this contention of the defendant must be 
given effect to. The plaintiffs want to say that the notice served 
by them was sufficient to determine the tenancy. It is for them 
to show that it was really so sufficient. It was open to them 
to prove the comfhencement of the tenancy by producing their 
collection papers but they did not adduce any evidence to do that. 
Ses The plaintiffs respondents next contended thate the tenancy was 
really a tenancy at-will or at-sufferance and, consequently, no 
notice was at all necessary for the purpose of determining it. We 
are unable to accept this contention of the plaintiffs respondents. 
The tenancy-at-sufferance is merely a fiction to avoid continuance 
in possession operating as a trespass. It, therefore, cannot be 
created by contract and arises only by implication of law when 
a person who has been in possession under a lawful title continues 
in possession after that title has determined without ‘the consent 
of the person entitled. The tenancy-at-will again arises by im- 
plication of law in cases of permissive occupation. In the present 
case nothing of the kind happened. Admittedly, the tenancy was 
created by contract and in our opinion there is no scope for charac- 
terising the present tenancy as one at will or at sufferance. 
The next pojnt urged by the appellant in support of his appeal 
issthether or not in case of eviction he would be entitled to -have 
* any compensation for his structures. As, in our opinion, the 
appeal must succeed on the ground that the notice served failed 
o to determiñe the tenancy, inasmuch as it has not been established 
in this,case that it expired with the month or year of the 
tenancy, i is not necessary for us to enter into this second 





. question. ° : 

, In the result this appeal i is allowed ; the juggments and decrees 
of the Courts below are set aside and thesuit is dismissed on the 
ground of #sufficiency of notice. In the circumstances of this 

° case, we direct that the parties do bear their respective costs 
throughout. l 

Akram, J. :—I agree. 

a BRR °- : . : : Appeal allowed, 


‘VoL. 75.]. '^ -HIGH COURT. 447 
. e 
Before Mr. Justice R. C. Mitter and Mr. Justice 
. Jj. A. Khunåkar. 
' . 


.. KALIDAS’ RAKSHIT ajo OTHERS 


e . 
v. 


Cvi 


SARASWATI DASI AND OTHERS.* February, 4, 5, 6» 
9» 10, UI, 12, 15. 4 
‘Civil ` Procedure Code (Act V of 1908), Order 20, Rule 12(1) (c), no express Marckat3. 

direction under, in decree passed ina suit for possession and mesne profits 

although decree reserving such right—Subsequent application for mesne 

profits, whether maintainable—Measure of mesne profits when defendants 

conspired to keep plaintiff out of possession—Obiter dictum of Privy Council, 

effect of—Rate of interest in decree for mesne profits in the absence of “a 

special circunsstaeces. awe 


Plaintiffs respondents instituted a suit to recover possession and mesne 
profits. The Subordinate Judge passed a decree for possession and mesne profits 
was assessed at Rs. 576 from the date of dispossession till.the institution of suit, 
The Subordinate’ Judge also declared that the plaintiffs were entitled to get 
mesne profits from the date of institution of suit till recovery of possession 
though no express direction under Order 20, Rule 12(1) (c) of the Civil Procedure 

‘Code was given, The decree of the Subordinate Judge was affirmed on’ appeal 
by the High Court. Plaintiffs then took delivery of possession. Subsequently 
one of the plaintiffs (plaintiff No. 24) made an application to the Subordinate 
Judge to assess mesne profits from the date of "institution of suit till recovery of 
possession, The defendants respondents raised an Objection .that the application 
for assessing mesne profits was not maintainabfe on the ground that as in the 
preliminary decree there was no express direction in terms of Order €o, 
Rule 12(1) (c) of Civil Procedure Code, the plaintiffs cannot get any relief without 
instituting a suit for mesne profits : 


Held, that the judgment and decree of the Subordinate Judge having regerved 
the power tO assess mesne profits pendente lite and thereafter till restoratif 
possession the omission of an express declaration in the decree in terms of ° 
Order 20, Rule 12(1) (c) of Civil Procedure Code was*an accidental one and 
could be supplied, (as it was supplied by the Subordinate Judge), atany time by 
the Court. The decree that was passed by the Subordinate Judge was a compo- 
site decree and the. omission in the decree in express terms of. direction for e 
assessment of mesne profits was at most a mere irregularity, 


. 
Ghulusom Bibi v, Ahamadsa Raother (1) distinguished and not followed, b 


a The Subordinate Jude in passing a decree for possession had directed mesne 
profits to be ascertained on the produce basis, that is foe the value of CrOps 
actually extracted from the land by.cultivation. The contention $f the defendant 
appellants was that the proper measure of mesne profits ought to be the amount ° 


-* Appeals from Original Decrees Nos. 27 and 117 of 1936 against the decrees = 
of J. K. Roy, Esq., Subordinate Judge, Khulna, datedthe 29th November, 1933. . 
(1) (1919) I. L. R. 42 Mad, 296, — * . 2 


448" " — THE CALCUTTA LAW JOURNAL. [Vor 15. 





e . 
Civit, of rent that the defendant appellant had received from their -respective 
1942. tenants ; e* i 
Sand 
Kalidas Rakshit Held, that in view of the finding that the defendant appellants had combined 
v. to deprive the plaintiff of posfession the appellants should be held jointly and 
Saraswati Dasi, severally liable for mesne pro§ts on the basis of the value’ Of préduce actually 


* taken from the land or could by ordinary diligends have received. 


Gurudas Kundu Choudhury v. Hemendra Kumar Roy a) referred to and 
explained. 


Gurudas Kundu  Choudhury's case (1) as explained sin Secretary of State v. 
Hiru Mondal (2) and Basanta Kumar Bose's case (3) not followed. . 
Ramratan Kapali v. Aswani Kumar Dutt (4) referred to. 


Obiter dictum of tige Judicial Committee 'enunciating a principle is as much 
binding as an actual decision. 


n ` Mata Prasad v. Nageshar Prasad (5) ; Nagarbashi Bonk AZ Megnath ‘Masha 
{© referred to. 


- Interest i is a part of mesne ie pedis: If there be-no special circumstance simple 
interest at 6 per cent per annum isa fair rate and ought to be allowed. | 


Kedar Nath Goenka v. Maharaj Kumar Babu Bageshwari Prosad "Sing e) 
‘followed. a ox i . 


=A “Appeal by the Defendants." 

-.. Suit for possession and mesne profits. 
> - The facts will appear from the judgment. 
s  InF. A. No. 27 of 1936. 


c 


_ e Messrs. Praméthanath “Miter, Ambica Prasanna Sen Gupta and 
_Syamapada Mazumdar for the Appellants. : 


Messrs. Amarendra Nath Bose, Hemendra Chandra Sen, Sris 
P anf Dutt, Manindra Nath Ghose, Ramaprosad Mee: and 
iman Behari Bose for the Respondents. 
Mr: Amirudiiit Almed for Deputy Registrar. Y 
‘In F. Æ No. 217 0f 1936. 
° : Messrs. Gopendra Nath Das and Profulla Kumar Chatterjee 
for the Appellants. . 
Messrs. Amarendra Nath Bose, Hemendra Chandra Sen, Sris 
"Gy G99) L. R. g6 L A. ado ; 50 C. L lare. : : E 
‘(ay A. I. R. $1935] Calc. 752. 


e .: (3.1932) I. L. R. 59 Calc; 859. i 
(4) (1910) I. L. R. 37 Cale, 530 ; 11 C. L. i 503. z 
bs i. .(8) (1935) L. R. 52 I. A. 398 ; 30 C. W. N. 626. 
e T d (1931) 34 C W. N? 881. ~ 


(7) (1998) L. R. 641. A. 230 ; L L. " 16 Pat. 382 ; 41 C. W.N, £08, 
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. e 
Chandra Dutt, Manindra Nath Ghose, Rama Prosad Mookerjee and Cavit, 
Bimgn Behari Bose for the Respondens. 1942, 
Mr. Amiruddin Ahmed for the Deputy Registrar. Kaji Rakshit 
The judgment of the Court was as folio): : Ga Dasi. 
Mitter, J. :— T ouzi No. 162 of the Khulna Collectorate com- March; 13. 





prises among other villages, Mouza Ghona Madardanga and Mouza 
Rungpore. Plaintiffs Nos. 1 to 23, the Mozumdars, hold the said 
two Mouzas as Patnidars and Darpatnidars under the proprietors of 9. ec 

the said esfate. In this appeal we are concerned only with Mouza 

Ghona Madardanga. The Syedpore Trust estate represented by — * 

the Collector of Khulna is the proprietor of Tguzi No. 188 of the 

Khulna Collectorate. Defendant No. 85, Sarat Chandra Rakshit, 

whose legal representative is the appellant before us in Appeal —á 
No. 27 is the Gantidar of the adjoining Mouza, Mouza Bilpabla, < 
under the proprietors of the said Touzi No. 183 of the Khulna 
Collectorate, and Jadu Nath Kaviraj defendant No. 67 the appellant 
in Appeal No. 117, is the Dargantidar of a portion of the said 
Mouza. In 1917 the Mozumdars granted to Saraswati Dassi, the 
principal respondent in both the appeals, a permanent lease of 
the lands of Mouza Ghona Madardanga. On the 16th April, 1919 
the Mozumüars instituted the suit to recover possession of two 
plots of land, the first as part of Mouza Ghona Madardanga and 
the second as part of Mouza Rangpur. Saraswati Dassi was made 
proforma defendant No. 87, but later ofi she was transposed and 
became plaintiff No. 24. The Collector of Khulna who is the'agent 
of the Syedpore Trust estate was made proforma ,defendant No. 86 
and the other principal defendants to the suit were the the tenants 
in occupation either of plot No. 1 or plot No. 2 *in suit. ING 
suit there was an allegation that the principa! defendants 
dispossessed the plaintlffs in Jaistha 1325 B. S.«(June, 1918) anda 
claim for mesne profits against the principal defendants was also 
made. The learned Additional Subordinate Judge by his judgment 
‘and decree, dated the 2oth May, 1925 holdipg that parts of both e 
the plots in suit appertained to the Patni and Darpajni of the 
Mozumdars gave the plaintiffs a decree fore possession and mesne 
profits. He assessel mesne profits at Rs. 576 from the date of 4he 
dispossession till the institutien of the suit and derected the princi- 
pal defendants “to pay the same to the plaintiffs. He declared that 
the plaintiffs were also entitled to get mesne profits from the date of 
the institution of the suit till recovery of possession but he did not . 
give an express direction in terms of Order ez0, Rule r2, Sub-tule = 
(1), Clause (c) of the Code of Civil Procetlure. This decrée of the 
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learned Additional Subordinate Judge was affirmed in appeal by 
this Court by a judgment dated the 3rd December, 1928. There- 
after the plaintiffs took possession of the decretal lands between 
the 30th March and Sup Apr 193r. Although it was stated in the 
plaint that plot No. r 4n suit comprised an area of" 73: bighas, 
it was found atthe time of the delivery of possession that area 
decreed in favour of the plaintiffs in Mouza Ghona Madardanga 
was only 581 bighas. On the 2oth July, 193: plaintiff No. 24 made 
an application to assess mesne profits of the said area of 581 bighas 
from the date of the institution of the suit (6th April, 1919) till 
the delivery of possession (8th April, 1931), and prayed for a joint 
decree against defendants Nos. 85 and 67 and the tenants who held 
the said area immediately under defendant No. 67 and mediately 
under defendant No. 85. A Commissioner was appointed to ascertain 
the amount. He assessed the mesne profits on produce basis and 
reported that the amount ought to be Rs. 82,780-8-0. On an 
objection by the defendants the learned Subordinate Judge reduced 
the amount to Rs. 7o,114-00 and by decree, dated the 29th 
November, 1935 directed all the principal defendants, save and 
except Nos. 15 to 18, 60, 6r and 86 (who were not concerned with 
the lands of Mouza Ghona Madardanga) to pay the same in instal- 
ments. The decree as it stands is a*joint and several decree 
against the said defendants for the whole sum. Against the said 
decree the two appeals before us are directed—one by defendant 
No. 85, the Segal representative of Sarat Rakshit, and the other by 
defendant No. 67, Jadu Nath Kabiraj The point raised by the 
two appellants are as follows :— 

i) The prestnt APPD- for assessing mesne profits is not 
ginte 

(ii) That there can in law be no decree for mesne profits 
against them, inasfnuch as the plaintiffs have released the agent of 
the Syedpore Trust from liability to pay mesne profits. 

(iii) That mesne profits ought to be decreed against defendant 
Nos. 85 and 67 not on produce basis but on the basis of the rent 
that they had respectively received from their tenants. 


(iv) That no profits earned by reason of the: impróvements 
made by those defendants can be taken into account in assessing 
mesne profite. 

(v) That the reclaimed area has been taken at a larger figure 
than the evidence justifies, 

(vi) That the quantity and price of the produce has been 
assessed at a high figure., . 
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(vii) “No account should have been taken of weeds such as Nu? 
ffogul and Malia and 3 ce 

(viii) Interegt has been'allowed at a high rate. . 

Saraswati Dassi has filed a ux of cross objections in 
which she challenges the gorrectness of ttf calculation of interest. 
We proceed to deal with the points raised in the appeals in the 
order formulated above :— 

The sole basis of the argument on the maintainability of the 
application for mesne profits is that no express direction in terms 
of Order 2o, rule (12), sub-rule (1), clause (c) of the Civil Procedure 
Code has been given in the preliminary decree dated the zoth 
May, 1925, as affirmed by this, Court. The €ontention of the 
learned Advocates for the appellants has been advanced on 
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broad and general terms, namely that in the absence of such P m 


express direction, mesne profits cannot be assessed in the suit, 
but if the successful plaintiff desires to have mesne profits for 
that period he must institute a new suit and get a decree if his 
claim is not then barred by time. Ifthis contention be upheld, 
in this case plaintiff No. 24 would get very little, for if she had 
instituted a new suit for mesne profits even on the day when she 
filed her application for assessment of mesne profits a good por- 
tion of her claim would have been successfully met by the plea 
of limitation. On the facts of this case it is not necessary to 
determine the question in the broad form in which it has been 
debated but at the same time it is necessary to clarify "the position 
to some extent. 

Although the cause of action for a suit for recovery of posses- 
sion is quite distinct from the cause of action for, mesne profits 
it is permissible to combine the two causes of action in the ake 
suit (Order IT, rule 4). It is also permissible in such a composite 
suit to pray for recovery of mesne profits not only up to the date 
of the institution of the suit but for mesne profits that would 
accrue due during the pendency of the suit, and thereafter till 
possession is restored by or recovered from? the wrong-doer or 
till three years of the decree, whichever is earlier. Uhder the 
Civil Procedure Code of 1882 assessment for mesne profits for 
this subsequent period bad to be made ina different proceeding, 
namely in the execution proceedings and therefore eby a Court 
different from the Court that had tried the suit, namely by the 
execution Court. The position under the Civil Procedure Code 
of 1908 is different. The same Court that tried the composjle 
suit for possession and mesne profits assesses the mesneeprofits 
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Cit, for this subsequent period at a låter stage of the suit itself. This 

1942, is a matter of fundamenta’ importange. Under the oldex pro- 

Mud ond. cedure if no express direction for assessment ef future mésne 

didum Das, profits had been given ' the decree itself, the successful plaintiff 

l ees was ina helpless positi8n, for as the Qssessment of such mesné 
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profits had to be_made in execution proceedings, the exéctition 

Court was bound to follow the decree and “could not in law supply 

any omission in the deéree, obvious or accidental. The posi- 

e œ tion is different under the procedure introduced by the Civil 

Procedure Code of 1908, for the Court assessing the mesne profits 

being the same Court which had passed the decree can remedy 

under the powers given by section 152 of the Code of Civil Pro- 

cedure accidental slips and omissions in the decree and under 

section 151 make such order as may be necessary for the futther- 

iia T of justice. In the light of these principles the facts of the case 
before us have to be examined. 

In the plaint the plaintiffs claimed in express terms mesne 
profits from the date of dispossession till recovery of possession, 
that is (r) mesne profits anterior to the suit, (2) mesne profits 
pendente lite and (3) mesne profits thereafter till recovery of posses- 
sion. The learned Additional Subordinate Judge decreed the 
claim for possession by his judgment dated the 2oth May, 1925. 
In that judgment he observed thus: “As the principal defendants, 
other than defendants Tg to 18, 6o and 6r kept the plaintiffs out 
of possessich of the disputed lands wrongfully, the plaintiffs are 
entitled to get mesne profits from them for the period of disposses- 
sion, that is Jaistha 1325 to the date of recovery of possession, 
But at present there will be a decree for mesne profits to the 
d of the institution of the suit.” The decree which was 
drawn up was exactly in the same terms with thé addition 
that the amount of*mesne profits up to the date of the institution 
which wasedetermined in accordance with the measure indicated 
in that judgment was fixed at Rs. 576. There was no express 
direction in the decree in terms of Order 20 rule 12, Sub-rule (1); 
clause (c. Defendants 15 to 18, 60 and 6r had no concern with 
plot xı of the suit. This judgment and decree of the learned 
Additional Subordinate Judge was | confgmed on appeal. It is 
quite clear feom this judgment and decree that the, plaintiffs. claim 

e . for mesne profits pendente iite and thereafter as made in thé plaint 
was not rejected. On the other hand their right to. the same was 
expressly declared. The Court exercised its discretion under 

"c Order 20, rule (12), süb- rule (i) clause (b) and- instead of leaving 


4 


Vor, 75. HIGH COURT. ° * 453 A 
. e 

the matter of assessment of mesn@ profits up to the date of the SIME 

institution of the suit to a. later procéeding in a suit, assessed the 1942. 


same at tbat tjme. That itreserved the power to assess mesne Kùlidas Rakshit 
profits gendente “ite and thereafter till redjoration of possession to 
the plaintiffs at a later sjage is made mênifest by the use of ethe 
phrase "at present" both in the judgment and the decree. The B Mitter, 7. 
omission of an express direction in terms of Order 2o, rule 12, 

sub-rule (1), clause (c) in that decree was therefore an accidental et 
one, and could be supplied at any time by the Court. The learned s 
Additional Subordinate Judge by his order dated the 22d June, | 

1932, passed in the suit has in effect supplied the said omission ' 
by appointing at the instance of plaintiff No9 24 a Commissioner 

and directing the commissioner to ascertain mesne profits pendente 

lite till the 8the April, 931, when possession was taken by um 
plaintiffs in execution of the decree for possession. This order 

was passed after this Court had on appeal confirmed his decree. 

No doubt an application under section 152 of the Code of Civil 
Procedure to supply the said omission should have been made 

to this Court, for on the confirmation of the decree of the 
learned Additional Subordinate Judge by this Court the only 
decree in existence in the eye of law was the decree of this Court, 

but this technical defect’ is of no moment for we can supply ah . 
omission which as we have pointed out is an obvious one. This 

is oné special aspect of the case which ye have before us. 

The other spécial aspect is that the said decree of the learged 
Additional Subordinate Judge as confirmed by this Court wasa 
composite decree. It was final decree in respect of the relief for 
possession. It was a final decree in respect for „mesne prafits up 
to the date of the institution of the suit, but it was a Buh eia 
decree for mesne profits for the period commencing from the* 
date of the institution of the suit till recovery of the possession. 

The last part of the decree conforms to the terms of 4 preliminary 
decree, for the right of the plaintiffs is deglared but the assess- | 
ment of the actual amount for that period'is left over toa later 
stage of the suit. In these circumstances we do not See why thee 
final decree for mesne profits for that period which as now been 
passed would be a bad one—one without jurisdiction. The 
omission in the decree dated the zoth May, 1925, to give in 
express terms a direction for assessment for mesne profits, in our . 
judgment, is at most a mere irregularity. In view of these two 
special aspects of this case it is not necessary for us to consider 
the correctness of the decision in G/gdwsom Bibi v. Ahamadsa . 
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Laother (1) but we may state that We are not Rd. as at present 
1942, advised, to follow the same. eThe first point urged by the appelJant 
Kaļidas Raksbit is accordingly overruled. 

The second contentigh urged by the*learned Advocates for the 
appellants proceeds upon t misconception, of fact. The Collector 
of Khulna representing the Syedpore Trust was made a proforma 
defendant. No relief was claimed against him by the plaintiffs. 
a He no doubt supported the principal defendants in the suit. But 

iis Still the plaintiffs did not amend their plaint and make him a 
principal defendant. The decree dated zoth May, 1925, as con- 
firmed in appeal declaring the plaintiffs right to mesne profits 
bendente lite and thereafter was against a group of principal defen- 
dants. There was thus no decree against the Collector. Hence 
po question of the plaintiffs releasing him frome his liability to 
pay mesne profits for that period arises. The second point 
urged by the appellants is also overruled. 

The third point urged by the appellants raises a substantial 
question. The facts bearing on the point which arè admitted by 
the parties are these. The proprietors of Bilpabla are the trustees 
of the Syedpore Trust estate represented in the suit by the. 
Collector of Khulna. Defendant No. 85, Sarat Rakshit was and 

. his son the appellant Kalidas is, the Ganfidar (permanent tenure 

holder) of the said village under the said trustees. Defendant 
No. 67 Jadu Kabiraj, is the dargantidar (tenure holder of the 
second degree) of a portion of that mouza under Sarat Rakshit. 
Principal defendants Nos. 1 to 14,19 to 59, and 62 to 66 and 
68 to 84 are the persons who were in actual occupation of por- 
tions gf plot r in Suit holding as tenants mediately under Sarat 
Rajit and immediately under Jadu Kabiraj. That Jadu Kabiraj 
had dispossessed the plaintiffs with the help of his men, 
his tenants i.e. the defendants we have mentioned above, 
admits of mo doubt but thecontroversy between the parties is 
whether Sarat Rakshit „Combined with Jadu and his men, that is 
* whether "there was combination between them, or as has been 
. put, a conspiracy between them as a result of which the plaintiffs 
were dispossessed and kept out of possession. We would first take 
up this controversial point. 

Plot No. » wis mostly waste even in the year 1917. But a 

e good areg on its eastern and southern parts was fit for cultivation 
and had been parceled out in comparitively small blocks and 
was being cultivated by raiyats from long before 1917. The case 


. (1) (1919) I, L. R. 42 Mad, 296, . 
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of the plaintiffs is, and has all along been that those portions Civis, 


were being cultivated byethe raiyats® holding under one Paresh 1042. 
Joardar to wham the predecessors of plaintiffs Nos. 7 to 23 had jana Rakhit 
granted settlement of the whole of pl& No.1, on the footing M 

that it appertained to Mouza Ghona Madardanga. Paresh vas — 
let into possession by them in 1893 and that fact is evidenced — 7 © Mitter, 7. 
by an Amalnama granted to him in that year. He reclaimed 
portions of the said plot through his tenants. On the rath é 
February,,1897, a formal lease was executed in favour of Paresh. 
Paresh fell into arrears with the result thata decree for rent was e 
obtained against him and in execution thereof the plaintiffs 1 to 

23 purchased Paresh’s tenure on the 25th Febrtary, 1916. There- 

after they settled the said land again with plaintif No. 24 in s 
‘tenure right on the 2oth February, 1917. These facts have bega 
proved by documentary evidence. Their further case is that 
plaintiff No. 24 was in possession all along till she was dispossessed 

by the contesting defendants in June 1918. The case of Sarat 
Rakshit and Jadu Kabiraj as stated in paragraphs 26 and 8 of 
their respective Written Statements is that ever since 1865 the 
lands were being possessed by different persons holding interest 

in Bilpablg, This case, they unsuccessfully attempted to subs- 
tantiate in the suit. Keeping in view the pleadings the following e 
facts are material. In rg15 Sarat Rakshit purchased the ganti 
interest of Bilpabla from Mitters. Jady Kabiraj held a portion 

of that mouza in darganfi interest from before. "The learngd 
Additional Subordinate Judge has found that though Sarat was 
the gantidar and Jadu the dargantidar of Bilpabla the land which 

is the subject of these appeals never appertained to Bilpablayand 
the case of the defendants regarding its possession is false Mad, 4 
that Sarat, Jadu and their tenants first came, upon it in June, 
19:8, as alleged by the plaintiffs: In 1917 Sarat started a boun- 
dary dispute case under the Survey Act (V of 1875) and he con- 
ducted the case. He led documentary evidence to support his á 
case that he was in actual possession through'Jadu and his tenants 

of the cultivated portion. These documents were found unreli- . 
able by the Assistgnt Superintendent of Survey. He howeyer 
put forward a map said to have been prepargl by a Deputy 
Collector, Mr. Brahma Nath Sen, which showed the disputed plot 

as appertaining to Bilpabla. On the basis of this map he induced 

the Assistant Superintendent of Survey to find that the lands 

in suit were in Bilpabla. That officer could not in law decide x 
question of title and could only demarcate the boundary *on the . 
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ad basis of possession. He recogfised that fact but as he could 

1941, not rely on the evidence®* of actual, possession produced by 

Kalidas Rakghit the parties he presumed | possession in "favour of Sarat from his 

Saraswati Dasi. title, He accordingly bemarcated the bundar according to 

-— Saeat's contention. Thaforder dated the,28th June, 1918, (Ex. 16) 


R. C. Mitter, ¥. had the effect of a decree till set aside in proper time and by a 
proper Court. Immediately thereafter Jadu with his men appeared 
s on the scene and forcibly dispossessed the persons who were then 
cultivating the lands as tenants under plaintiff No. 24. in this suit 
a previous deposition of Mr. Brahama Nath Sen who was dead at 
the time was exhibited. In that deposition he repudiated the map 
which was fathered®on him in the demarcation proceedings, and 
which was the basis of the order passed therein. These facts in 
eur judgment unmistakeably point to the fact thag in the matter of 
dispóssession of the plaintiffs there was a concerted plan and in 
pursuance thereto Sarat did his part, namely binding the hands of 
the plaintiffs by initiating the boundary dispute case and getting an 
order in his favour by exhibiting documents which have been found 
by the Additional Subordinate Judge to be spurious ones and Jadu 
did the rest. The oral evidence on the point is conflicting but we 
have given preference to that adduced by the plaintiffs and find that 
Sarat, Jadu and the tenants of Jadu had’acted in concert and had 
wrongfully combined in dispossessing the plaintiffs and in keeping 
them out. On this footing the contention of Kalidas Rakshit that 
the proper measure of mesne profits against him is the amount of 
rent he had received for the land from Jadu and the contention of 
Jadu that he is liable only for the rents that he had received from 
his tenants has tobe considered. The respective Advocates of the 
. p) dmi parties have taken up extreme positions. The learned 
* Advocate for the appellant Kalidas, and Jadu’s Advocate supports 
.him, has contendéd that in the case of trespassers setting up 
different grades of interest in the disputed land each would be 
liable only to the extent of the rent or profit he had received from 
the trespasser holding under him as tenant, and that this is the rule 
in eyery tase of dispossession, whether there was conspiracy or 
j combination among them or not. The learned Advocate for plain- 
tiff No. 24 contends on the other hand that even when there is no 
Such conspimcy or combination amongst those classes of trespassers, 
° each one of them would be jointly and severally liable for the whole 
amount that may be assessed as mesne profits. For supporting his 
position the learned Advocate for the appellant relies principaly 
. upon Gurudas Kundu Choudhury. Hemendra Kumar Roy (1) and 
(1) (1929) L. R. 56 I. A, 290; 50 C. L. J. 369. 
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Gray v. Chagu Mian (1M He contends that the observations made beris 

by Mookerje and Teunqh, JJ. in Kamratan Kapali v. Aswini 1942. 
Kumar Dutt (2)e to the effect that where tenure holders of different Kalidas Rakshit 
degrees had.wrongfully combined to keep, he rightful owner out of 
possession they would bee jointly and severally liable for meshe 
profits is not good law in view of the decision in Gurudas Kundu 
Choudhury’s case (3). He further contends that Gurudas Kundu 
Choudhury’s case (3) has been wrongly interpreted by the Division e. 
Bench in the case of Secretary of State v. Hiru Mondal (4) and that 

decision, which made all the defendants having different grades of ® 
interest jointly and severally liable for mesne profits, because they 

had wrongfully combined in keeping out the rightful owner, is 

wrong. The contention of the learned Advocate for the MUNI EE 
is that the uniforn! course of decisions of this Court and of othe 

High Courts which had applied the principle of joint and several 

liability of joint tort feasers to cases of mesne profits has not been 

affected by the decision in Gurudas Kundu Choudhury's case (3), 

that case being decided on the special facts of that case. His 

explanation is that in that case the tenure-holder under the Kundus, 

namely Sirish Chandra Sanyal, was found by the Judicial Committee 

to have been in lawful possession and so the Kundu defendants 

were made liable for the mesne profits,only to the extent of the ° 

amount of rent that they had received from Sirish during the 

period of dispossession and.not for what Sirish and his tenants had 

received as profits from the land as the Kundu defendants we 

regarded as the only wrong-doers onthe land. In view of these 

contentions of the learned Advocates and in view of the fact es 

Gurudas Kundu Choudhury’s case (3) has been explfined differ 

at different times by this Court [for instance in Hiru Monda?s A : i 

(4) and Basanta Kumar Boses case (5)]—it is neeessary to examine 

Gurudas Kundu Choudhury’s case (3) in some detail, W 6 called for 

the printed record of that case and are setting out" the facts which e 
appear from the reports of that case as made in „Basanta Kuntar Roy > 

v. Secretary of State (6); Pramada Nath Roy v. Secretary, of State 


CiviL 


v. 
Saraswati Dasi 


R. C. Mitter, F. 


(7) and Gurudas Kundu Choudhury v. Hemendra Kumar Roy (3) ° . 
e 
(1) (1930) L. R. 57 I. A, 105. NE e 
(2) (1910) LL. R, 37 Calc. 559 ; 11 C. L. J. 503. 2 
(3) (1929) L. R. 56 I. A. 290 ; 50 C. L. J. 369. * 


(4) A. I. R. [1935] Cal. 752. 
(5) (1932) I. L. R. 39 Calc. 859. : 
(6) (1917) L. R. 44 I. A. 104 ; I. L. R, 44 Calc, 858." . 

(7 Y(1926) I. L, R. 53 Calc. 992, 
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CT as also from the printed record which we have examined with 
1942. care. - The facts were as folfows — >. . 
Kelidas Rakshit A Char appeared in A river Hughli. The Goternment as the 
Sa PEE Dasi. proprietor of an adjoini ng Char, Char Raninugger, toek possession 





through the Collector: and settled the same in Patni taluk with ane 

Sirish Chandra Sannyal, who in turn let it out in parcels to a large 

body of cultivators. : The Kundus and thé Roys of Dighapatia were 

gee proprietors of permanently settled estates which included three 

villages called Durlavpore, Jirat and Hatikanda. Im the said 

e villages the Kundus had 6 annas share and.the Roys ro annas. 

Both those sets of proprietors made separate applications to the 

Collector for releaSe of the said Char, their ground being that the 

Char was a reformation in situ of those three villages. The Kundus 

mn Niti but the Roys dropped off, with the result that the Collec- 

tor admitted the claim of the former and put them in possession. 

2 They accepted Sirish as their tenant. Thereafter the Roys filed 

i their suit for possession and mesne profits. To that suit the 

Secretary of State, the Kundas, Sirish and all the. cultivators that 

Sirish had brought on tHe land were made principal defendants. 

The sait had a chequered history. The learned Subordinate Judge 

decreed the suit. On'appeal this Court dismissed it asebeing barred 

* by time. On appeal the Judicial Committee of the Privy Council 

restored the decree of the learned Subordinate Judge [Xumar 

Basanta Kumar Roy v. Secretary of State for India in Council (1)]. 

Whe Roys then started proceeding for ascertainment of mesne 

profits. The learned Subordinate Judge held that mesne profits 

only up to the date of the institution of the suit could be awarded - 

tojhe Roys. He refused mesne profits pendente life and thereafter 

e ree restoration of possession. For the period allowed by him 

he assessed mesne profits on rent basis. He made the Secretary of 

State liable only up to the date of release by the Collector to the 

Kundus. For the subsequent period and up to the date of the suit 

e he pasted a joint deeree against the Kundus and the other defen- 

dants. “There is a slight inaccuracy when Cuming, J. stated in this 

i * judgment that the liability for mesne profits was apportioned among 

Í different defendants. Only the liability of .tlee Secretary of State 

was separated fiom the liability of the other defendants. The Roys 

preferred an appeal to this Court in which they claimed mesne 

profits for the period disallowed, and also contended that the 

° amount ought to be assessed on produce basis. Sirish and his 

. tehants took no part in the proceedings in this Court. The Secre- 
(1) (1917) R 441 A 104; I. L. R. 44 Calc. 858. 
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tary of State and the Kundus filed cross-objections. but abandoned E. 
them at the hearing. This Court dMowed the claim for mesne 1942. 
profits up to tha date of recovery of possession. and directed assess- Kali iS 


ment on produce basis 4nd passed a joint decree against the Y 
Kundus, Sirish and his tegants. Only the Kundus preferred appeals Saraswati Dasi. 
to His Majesty in Council. The Judicial Committee affirmed those R, C. Mitter, F: 
portions of the decree of this Court which had decreed mesne m 
profits Zendenfe lite and up to the recovery of possession and which š xí 
had directgd assessment on produce basis. 

This Court had however held that all the defendants were eè \ 
jointly and severally liable for the mesne profits assessed on that 
basis as they were joint wrong doers and onl this part of the 
decree was modified by the Judicial Committee. We have 
examined the order ,of His Majesty in Council. There only ngga” 
liability of the Kundus was separated, they being made liable 
only for the rent they had received from Sirish and the joint 
decree against Sirish and his tenants for the balance was main- 
tained. In the course of the judgment Lord Dunedin made the 
following observations which for convenience we have numbered 
adding within parenthesis what is implied by the context. 

G) "Their Lordships ‘have great difficulty in looking upon 
Sirish as a trespasser, or for that matter, in one sense, even the . 
Kundus as trespasser, because they were in possession of the 
land and on the only legal title to it which existed, namely the 
lease (release ?) from the Government. It is quite true in ope 
sense they were in wrongful possession, because they were taking 
the whole profits whereas they were only ges to 6 annas of the 
profits" (as co-sharers of the Roys). | è N 

(Gi) Be that however as it may, their Lordships cannot e 
accept this argument (that the Kundus were liable, jointly with i 
Sirish and the other defendants for the amount that prn had got 
out of the land)". 

Then his Lordship, after repelling Mr, Upjohn's argument € 
that the preliminary decree for mesne proffts as passed by the 
learned Subordinate Judge which had been affirmed by “the Judi- . 
cial Committee in L, R. 44 I. A. 104 was à joint decree against 
all the defendants ‘and that decree had concluded the question 
raised by that Kundus, finally observed thus : ° 

(3) “Therefore their Lordships think that the basis of the . 
judgment of the High Court here fails; and that dealing with 
these Kundu defendants and' with them alone their liability is 
just exactly what it is to be by section 21r of the Code of Civil . 
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.Procedure (of 1882), namely that "which they themselves received no 
case having been made that "they by ordinary diligence could? have 
-got any more”, S . 

Reading these observations with the facts of the case and 
thè order in Council it seems to us that*Lord Dunedin’s decision 
did not proceed on the basis that Srish was not a trespasser. If 
that had been so the decree for mesne profits against Srish and 
those defendants who held under him would not have been 
maintained, as has been done in the order in Council. * He símply 
‘pointed out the position of Srish. The phrase “be that however 
as it may" does not in our judgment refer to what had been said 
before with regard to the Kundus only but also with regard to 

We cannot accordingly accept the respondents’ argument 


Srish. 
— WA the Judicial Committee considered the Kundus only to be 


trespassers and none of the other defendants, namely Srish and 
his under tenants, to be so. For the same reason we cannot 
agree with the explanation of Gurudas’s case (1) as given in 
Secretary of State v. Hiru Mondal (2). Probably that explana- — 
tion, namely that Lord Dunedin's decision had for its sole founda- . 
tion the fact that Srish was nota trespasser would not have been 
given, if the learned Judges had before them the order in Council. 


“Nor can we accept the explanation as given in Basanta Kumar 


Bose’s case (3) that the Kundu defendants were made liable only 
for what they had receivefl as rent fromSrish only because the 
preliminary decree for mesne profits had separated their liability 
from the liability of Srish and his under tenants. If that“ was 
the only basis these would have been. no necessity for what we 
hayé designated'as the third observation of Lord Dunedin which 


"e ein our opinion is the very foundation of that decision. It is to ` 


be further noted that neither in Gurudas Kundu Choudhury’s case 
(1) nor in the case of Raja Bhupendra Narayan Sinha v. Rajeswar 
Prosad Bhakat (4) there was any wrongful combination amongst 
the defendants who'*, had dispossessed and kept the successful 
plaintiff gut of possession. The facts of the former case nega- 
tive the case of wromgful combination between the Kundus and 
Srish. Srish was already in .possession thrdugh the act of the 
Collector and when the Kundus came on'the scene as a result 
of the release by the Collector they found Srish there and instead 
of turning him out pursued the prudent course -of accepting. rent 

(1) (1929) L. R. 56 I. A. 290 ; 50 C. Ls J. 369. re 

t2) A. I. R. [1935] Cale. 752. , (3) (1932) L L. R. 59 Cale, 859. 

(4) (1931) 35 C. W. N. 387. s 
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from him. Gurudas Kundu Choudhury’s case (1) has not there- 
‘forg touched the relevant ebservations® of Mookerjee and Teunon 
JJ. in Ramrafan Kapali v. Aswani Kignar Dutt (2). We hold 
that the exact scope of thé decision in Gurudas Kundu Choudhury’s 
case (1) is that in ordinasy cases, that is where there is wrongful 
combination or conspirancy amongst the defendants who dis- 
possessed or wrongfully kept the plaintiff out, each defendant or 
each set of defendants, as the case may be, is liable for what he 
received gr could by ordinary diligence have received from the 
defendant or set of defendants immediately ‘below him where 
the defendants or the different sets of defendants had set up 
different grades of interest in the land in suf, and the professed 
sub-infeudation between them is either admitted or proved. For 


instance where there was no wrongful combination amongst (per 


wrong doers if the lands were being possessed by a Zemindar 
through tenure holders, under-tenure holders and ryots and the 
whole set were made defendants and the possession of all of 
them was found wrongful, the zemindar would be liable by way 
of mesne profits for what he had or by ordinary diligence could 
have received as rent from the tenure holders of the first degree, 
and the tegure holders ofthe first, second and third degrees etc. 


would have to be assessed on the same basis, the actual cultivator or * 


‘ryot being liable on produce basis. This view of ours is confirmed 
by the observations of the Judicial Cammittee in Gray v. Bhagu 
Mian (3). The observation of Sir George Lowndes that Gray 
would have been bound to pay mesne profits on rent basis only 
if he had let the land to others is not a barrgn one made on a 
hypothetical state of facts, but was made to repeba relevant argu- 


ment of his Counsel. It may be an oditer dictum, but a diciu " 


of the Judicial Committee enunciating a principle is as much 
binding on us as an actual decision by that august body [Mata 
Prosad v. Nageshar Prosad (4); Nagarbashi Banik v. Meghnath 
Maishan:(5) ]. In the case where there is a.swrongful combination, 
amongst the defendants the position is different. They would all 
be liable jointly and severally for mesne profits. In Such a case: 
they are to be regarded, in our judgment, as forming one body 
and the liablility for their unlawful act when they so act in concert 
cannot and ought not be separated or apportioned 'between them. 

(1) (1929) L. R. 56 I. A. 290 ; 50 C. L. J. 369. l 

(2) (r910) I. L. R. 37 Calc. 559; 11 C. L. J. 503. 

(3) (1930) L. R. 57 I. A. 105 (108). , i è 

(4) (1925) L. R. 52 I. A. 308; 30 G, W. N. 626. T 

(5) (1931) 34 C. W, N, 88r. 
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It would be encouraging violenc and unlawful acis if the rule 
regarding the measure of ciet liability in sucha case laid down 
otherwise. Itis on this principle that we argee with the actual 
decision in Hiru Mondd?’s case (1) though, as we have said 
befere, we do not agree“with the obsexyations made therein in 
regard to Gurudas Kundu Choudhurys case (2). We accordingly 
hold that the appellants Kalidas Rakshit and Jadu Kabiraj are 
jointly and severally liable among them and with the other prin- 
cipal defendants mentioned by us in respect of the whole amount 
that may be assessed as mesne profits. In this view of the 
matter it is unnecessary to consider the further point raised by 
the respondent's Ad¥ocate that the, joint decree for Rs. 576 made 
atthe earlier stage of the suit for mesne profits up to the insti- 
ution of the suit precludes the appellants from saising this point . 
in these appeals. We may however say that we are inclined to 
the view propounded by the respondent's Advocate. When the 
appellants appealed against the judgment and decree of the 


‘learned Additional Subordinate Judge dated on 20th May, 1925, 


which had decreed’ that sum against all, the appellants. could and - 


should have raised the point, that they were liable only for a 


fraction of that sum of Rs. 576 on the ground that ag that sum 
of money was assessed or, the basis of the produce they bad not 
received the whole of that amount but a good portion thereof had 
been intercepted by Jadu agd his sub-tenants, the other defendants 
who were occupying plot No. t of the suit. 

The fourth argument urged by the appellant raises a new point 
urged in the lower Court. The claim was not pleaded in the objec- 
tion filed by Sarat and Jadu. All they stated therein is that they 
should be allowed credit for the expenses incurred for making 


: improvements, for putting embankments and for the cost of recla- 


mation (Part I P. 76, paragraphs 6 and 8). They claimed Rs. 800 
for itand that sum has been allowed by way of deduction. In 


a these cimpumstances it would not have been right to allow them 


to raise the point for the first time in appeal Moreover there 
is no evidence to show how much of the profits is attributable to: 
improvements made by them. For these reasops we overrule this 
contention. é 

The fifth And the sixth points urged. by the appellants appear to 
us to be substantial. Both the area of culturable land and the price 


.of crops have been assessed at high figures: Plot No. 1 as claimed 


(f) A. I. R. [1935] Cala 752. 
(2) (1929) L. R, 56 I. A. 299 ; So C. R. J. 369.” 
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„in the plaint comprised an area of 131 bighas odd. The plaintiffs’ 
clan to the whole area was not decreed. It was only at the time 
‘when the plaineiffs obtained delivery of possession in the execution 
proceedings that the decretal land was demarcated and its area was 
found, to be 581 bighaswdd. The learned Subordinate Judgé in 
arriving at the conclusion that at the material period of time, that is 
from the 16th April, 1919 to the 8th April, 1931, two-thirds of 581 
bighas was under cultivation has relied upon the previous depo- 
sitions of eGour Mohan Dhali and Durga Charan Pramanik and the 
Commissioner’s observation as embodied in his report. Both those 
persons were examined as witnesses by the defendants. The former 
was a.mere witness but the latter is a defendant to the suit 
(defendant No. 32), Gour Mohan Dhali is a son of Ramgati Dhali 
(defendant No.* 27). His father was interested only in per ^ 
No. 2 of the plaint., When he was speaking that half the plot 
was waste and half was fit for cultivation and was being 
cultivated in 1925, he was referring to plot No. 2 and not plot No. 1 
in suit. l s 


His evidence is therefore not material and even if it had been 
material it would not have been admissible in evidence in these 
proceedings. in view of ¢he provisions of section 33 of the Indian 
'Evidence Act, there being no proof that he is either dead or cannot 
be found or that his evidence is not procurable except at unreason- 
able cost of delay. The previous depotition of Durga Charan how- 
ever stands on a different footing. He was interested in a portioff of 
plot No. r as claimed in the plaint and was speaking about it. His 
statement is not hit by section 33 of the Indian Evidence Act, for 
he being .a party to the suit, the statement is'&dmissible as an 


. 
admission under sections i8 and 2r of. the Evidence Act. Hise 


statement was ‘that halfof plot No. r as claimed in the suit was 
` waste and the other half was being cultivated twenty-eight or twenty 
nine years before he deposed, i.e. in 1896-1897. That is an 
obviously incorrect statement. | At the time gf the boundary dispute* 
‘in 1917-1918 nearly the whole was waste except a fringeon the east 
‘and south of plot No. r. In respect of a*substantial part of the” 
southern portion *the plaintiffs’ suit has been dismissed. “The 
learned Subordinate Judge found that only Too*bighas was fit for 
‘cultivation and was being cultivated at the date of the institution of 
“the suit. The statement in the deposition of Keshavlal Mazumdar 
one of the plaintiffs as made in 1925 was that only roo to 125 
:bighas was cultivable in. 1917. It is admfited that the, lands of 
plot No. q are being progressively feclaimed. Gapal Bairagi, 
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EIS plaintiffs witness No. r1 said in his previous deposition that 14 

1942, annas of plot No. 1 was waste (patit) in 4925. He is dead and his 
Kalidas Raksha evidence is accordingly adgnissible in evidence. The Commissioner ' 

Saraswat Dasi, Went to the locality twice, once on the rath May, 1933 and again on 


—— the*$th May, 1934. He found with hiscown eyes that two thirds of 
RoC: Mite, F the land of plot No. r as decreed was under cultivation then and 
the signs were that that was not recent cultivation. The plaintiffs 
took delivery of possession in April 193r. Plaintiffs’ witness No. 14 
Harinath Das (I 130) who is husband of plaintiff No. 24 has 
e admitted that after taking delivery of possession he constructed pro- 
tective works which would naturally increase the area of reclamation. 
There is no reason o distrust the Commissioner's personal, obser- 
— 9 vation but tillage began in 1931 orso would notappear toa man 
Ut making personal observation in the year 1934 to bé of recent origin. 
On this state of the evidence, the position established is that roo 
- bighas was producing crops in 1918-1919. The area of tillage 
increased to 125 bighas in 1925 and there was gradual extension of 
cultivation and the area became 387 bighas (2/3 of 581) in or about 
1931, when possession was delivered. Taking the average of these 
figures we think that mesne profits on the basis of paddy crop has 
to be calculated on the area of 112 bighag from r920,up to the 
* year 1925 and on an area of 256 bighas from 1926 till 1931. 
Regarding the yield of paddy per bigha the learned Subordinate 
Judge has found that a éigha produces 3 salas of paddy. The 
learned Additional Subordinate Judge who had decided the suit in 
1925 accepted the figure of 2 sa/as per bigha. There would, 
however, be gradual increase in the productive powers of the lands 
after the first reclamation. We therefore accept the findings that 
° „salas of paddy would be the yield per bigha. We accept the 
evidences that one sg/a is equivalent to three months. The witnesses 
for the plaintiffs depose in a parrot like manner that in the relevant 
years the price of one sala was Rs. ro orso. The defendants’ 
e Witness minimised the price. The Commissioner whose estimate 
the Court. accepted could not rely on such oral testimony. He 
* proceeded on a better basis but he committed a sad and unpardon- 
able error. He rightly relied upon the price ef finished rice,as 
published by the Bengal Government., He has detailed the price of 
a maund of finished rice in the different years at page 201 of his 
report. We supply a figure from the Government publication and 
. that is that in 1918 the price of a maund of finished rice was Rs, 7. 

. The evidence is that aemaund of paddy yields 20 seers of finished ^ 
: rice and “the Commissioner took that proportion in arriving at the 


’ . . , 

VoL. 15] HIGH COURT. 465 
e 
price of paddy. To take an illustration. He found that in 1920 Civi, 
the price of a maund of ffhished rice ‘to be Rs. 7-8 a maund and 1942. 
half of rice, whfch would be produced frdm three maunds of paddy Kalidas Rakshit . 
(1 sala), was therefore Rs. ro-12. He therefore took the price of v. . 
Saraswati Dasi. 

paddy to be Rs. 10-8 a s$/a in that year the difference being” of — 


4annas only. The falacy of the Commissioners calculations is — &: C. Mitter, F. 
that he did not' take into account the costs of carrying paddy from 





the market to the husking mill, the costs of husking and converting € o E 

paddy to riee, the cost of carrying the finished rice to the market 

again and the profits of the man producing rice from paddy. The ° i 

total of these items would be considerable. Whgn in 1918 rice was 

selling at Rs. 7 a maund the learned Additional Subordinate Judge 2 
agan 


assessed the price of a sala of, paddy at Rs. 5 inhis judgment, . 
dated the 2oth May, 1925. On the Commisssoner" s calculation?” ` 
itought to have been assessed at about Rs. ro. Seeing that the 

price of rice gradually fell from 1921, except in 1925, 1925 and 1927, 

the average price would work out at about Rs. 4 a sala. We think 

that the justice of the case would be met if we direct a round figure 

namely Rs. 4-8 annas to be the average price per sa/a for the period 

under assessment. The learned Subardinate Judge is rents in allow- 

ing half the yield as the cost of cultivation. 


The learned Subordinate Judge was not right in holding that 
nal, hogla and malia had any market there. The Commissioner 
disallowed the plaintiff's claim on thesé heads. They are weeds 
that naturally grow and in abundance on marshy land and are used 
by the poor for making sato and like articles. They exist in 
abundance in the locality and even the plaintiffs *witnesses admit in 
cross-examination that nobody pays anything for "them. One of $ 
the plaintiffs Keshavlal Mozumdar, admitted in his previous depo-* e 
sition that kewi Aogía is not saleable. The plainttffs’ witness Bhadra 
Mondal has admitted in his cross-examination that Aemi.Aogía is of 
no value and that he took #al,.hogla and malia from the disputed 
land but no one demanded any price from him nor did he pay any. | 
To the same effect is the evidence of plaintiff's witness Soshibhusan 
Mondal as given in his cross-objection. We Accordingly hold that . 
the so-called price of “nah, hogla and malia cannot be allowed to the 
plaintift respondent No. 24. We do not see why thè plgintitf should 
not get interest. Interest isa part of mesne profits. We do not . 
also see why the rate should be less than 6 per cent. per'annum. 
In Babu Kedar Nath Goenka v. Maharaja Kumar Babu Bageshwari 
Prosad Singh (1) the Judicial Committee observed that if there be, : 

(1) 1935) L. R. 64 I- A. 240 ; L LR. 16 Pat, 382 ; 41 C. Wi N. 808. 
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no special circumstance simple interest at six per cent per annum: ds 
a fair rate and ought to be allowed. Tltere are no special cireum- 
stances in the case befgre us. Plaintiff No. 24* will be entitled 
to simple interest at the rate of 6 per cent. per annum. 


"In calculating the interest the Subordinate Judge has committed . 
a mistake. To that extent the cross objections are allowed. 
The result of our findings is that allthe principal defendants 
except defendants 15 to 18 and 60 and 61, will be bound to pay 


jointly and severally the amount of mesne -profits that would result 
from our findings. 


The amount df mesne profits (excluding interest), would be 
Rs. 812 for each of the years 1920 to 1925 and Rs. 1856 (excluding 


EN interest) for each of the years 1926 to 193r. Let a self contained 


decree be prepared calculating simple interest at the rate of 6 
per cent. per year. From the totalamount the sum of Rs. 800 
is to be deducted and the balance would be the joint and several 
liability of the defendants mentioned above. The total amount 
would carry simple interest as 6 per cent per annum till realisation 
and is to be paid in two equal annual instalments payable on 
the 2nd July of every year the first of such instalment would be 
payable on the and July, 1942. In default of payment of any 
one instalment the whole would become recoverable. The pro- 
perty of the appellant Kaljdas Rakshit which is under attachment 
Vill remain Under attachment till the whole of the decretal amount 
is paid or realised. As the success of the appellants in both 
the appeals is substantial, they would have half the costs of the 
appeals from plaintiff respondent No. 24, Saraswati Dassi. This 


, cost together with what they have paid under the terms of previous 


orders of this Court they, the appellants, would be entitled to set off 
against the instalmants as they fall due. The order for costs as 
made in the lower Court would stand. 


Khundkar, J. “In appeal No. 27, appellant is defendant No. 
85, the legal representative of Sarat Chandra Rakshit who was the 
gantidar of Mouza Bilpabla. In appeal No. 177 the appellant is 
Jadu Nath Kaviraj who was the dargantidar ander Sarat Chandra 
Rakshit of a portion of the property and figured as defendant . 
No. 67 in the original suit for recovery of possession and mesne 
profits. The principal respondent in both appeals is Saraswati 
Dassi whq eventually became plaintiff No. 24 in that suit. I 
do not feel I can usefully add anything to the statement of facts 
set out by my learned brother of, to. the findings of fact i in which 
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I concur, but I would like to say afew words about two points of 
law argued before us. — ,. iia 

The first point, as I apprehend it, is (hat when the Subordinate 
Judge passed the decree df 1923 in the original suit, he failed to 
make an order for the asgessment of futfire mesne profits in terms 
of Order 20, Rule 12, Sub-rule (1), clause (c) of the Code of Civil 
Procedure, and that the omission to do so has vitiated all sub- 
sequent proceedings for the ascertainment of mesne profits for the 
period from the 16th April, 1919, when the suit was instituted, up 
till the date of recovery of possession. 

Order 20, Rule 12, Sub-Rule 1 is in these. terms :— 

“Where a suit is for the -recovery of possessfon of immoveable 
property and for rent or mesne profits, the Court may pass a 
flecree— . " 

(a) for the possession of the property ; 

(b) forthe rent or mesne profits which have accrued on the 
property during a period prior to the institution of the suit or direc- 


ting an inquiry as to such rent or mesne profits ; . 
(c) directing an inquiry as to rent or mesne profits from the 
institution of the suit until— . : 


(i) the delivery of possession to the decree-holder, 

(ii) the relinquishment of possession by the judgment-debtor 
with notice to the decree-holder through the Court, or 

(ij) the expiration. of three years from the date of the 
decree, ] . e 
whichever event first occurs." 

Under the Code of 1882 proceedings for ascertainment of 
mesne profits for the period commencing with the date of the 
institution of the suit were proceedings in executionin which the 
‘Court passing the decree had no part. The ‘Code of 1908 altered 
‘the law, and made these proceedings the function of the Court 
which tried the suit. The importance of this, for the purposes 
of the present argument, is that the Court which,hears the suit 
and‘passes-the decree is the Court in which the legislature has 
vested the jurisdiction to entertain proceedings for the "ascertain- 
ment of mesne profits accruing subsequent to the institution „of 
the.suit. Can it be said that the failure of the -Court to record in 
express terms an.order ““directing an inquiry as to refits or mesne 
profits from the institution of the suit? take away that jurisdic- 
tion? An order directing such an enquiry is: designed to express 
ithe intention of the Court that mesne profijs from the date. of 
the institution of the suit are to*be ascertained. ‘When such an 
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intention is apparent, it cannot im my opinion be Said that mere 
omission to frame it in angeexpress verbal direction, can defeat, 
that intention or deprive the Coutt of jurisdiction to hold an 
enquiry at a future date In the present case the following cir- 
cumstances are of essential importance, toa right consideration 
of the argument. Firstly the plaint contained a claim for mesne 
profits for the entire period till recovery of possession. Secondly 
there was an application by plaintiff No. ,24 in July 1931 for 
ascertainment of mesne profits from the institution of the” suit ' 
up to the recovery of possession. Thirdly both thé judgment 
and the decree of the learned Subordinate Judge stated that the 
plaintiffs were entiged' to mesne profits up to the date of recovery 
of possession. The fact that the judgment of the learned Sub- 
ordinate Judge contained the words “But at present there will 
"bea decree for mesne profits to the date of the suit", make it 
reasonably clear that he intended passing in future a final decree 
for mesne profits from the date of the suit to recovery of posses- 
sion. In the light of these circumstances, the objection reduces 
itself to a technicality, to give effect to which would be to delay if 
not to defeat justice. 4 


The other point has reference to the measure of mesne pro- 
fits, and may be stated thus :—Are the appellants” jointly and 
severally liable ona produce basis, that is for the value of the 
crops: actually extracted , from the land by cultivation, or are 
gach of thé appellants separately liable for the rent which he 
himself received or could by ordinary diligence have received from 
the tenant or tenants immediately below him ? 

Our finding, of fact is that the two appellants combined with 
, the cultivators, who were the tenants of: the appellant Jadu Nath 
" Kavirajs in dispossessing the plaintiffs. Elaborate arguments 
have been advanced before us in the course of which we have been 
invited to traw general but conflicting propositions from a number 
of cases. 1 

In Gurudas Kuhdu Choudhury v. Hemendra Kumar Roy (1) 
there wa no combination in tort between the Kundus and Srish, 
who was their immediate tenant, as the judgment of Lord Dunedin 
clearly shows. „No doubt the land was in the possession of 
tenants of different grades ; khas possession was with cultivators 
whose landlord was Sirish, and his landlords were the Kundus. 
But it was not the mere fact of this subinfeudation which deter- 
mined the decision, and limited the liability of the Kundus for 


(1) (1929) L. R..56 I. A. 2905 50 C.*L. J.:369, 


Not. gs) - “ nich Court. ° . 


mesne“profits® to the rent which they had received from Srish. 
The governing consideration was (pat the Kundus themselves 
came into possession in & legal manner, and did no more than 
to continue Srish in the ienancy which V. was already enjoying. 
It was the position of the Kundus which really distinguishes that 
case, as the concluding *portion of the judgment quoted by my 
learned brother, shows. Their Lordships said, that dealing with 
the Kundu defendants, and with them alone, their liability was 
just exactly what itis said to be by Section 221 of the Code of 
Civil Procedure. : 


'The special circumstances of the case make it distinguishable 
for another reason, although the distinctio may be somewhat 
obscured by the fact that the decree in the original suit was for 
` mesne profits, aad by the fact that the plaintiff’s claim as against 
Srish and his tenants-was rightly a claim for mesne profits proper. 
Vis-a-vis the Kundu defendants however the plaintiffs position 
was different. They were co-sharers of the Kundus, and the 
latter were liable to them only for a portion of the rent that 
portion to which the plaintiffs were entitled according to their 
Share. l 

In the case of Gray v. Bhagu Mian (x) there was no sub- 
infeudation at all. The’ proposition laid down in that case was 
that where the person charged had let the land out to others, the 
measure of the profits for which he would be liable would be the 
rent that he received if there was no evidence that'a higher rent 
could with ordinary diligence have’ been obtained : but where the 
wrong doers cultivated the lands thetnselves the cultivation profits 


are the primary consideration. n 
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In Secretary of State v. Hiru Mondal (2) the relevant facts weg. * 


that one of the defendants a kanungo of the Government, had 
dispossessed the plaintiffs and had placed the other defendants 
in possession. It was found that there had been a "combination 
among the several defendants which resulted in the dispossession e 
of the plaintiffs. It was held that all the defendants were jointly 
and severally liable for mesne profits. "The case is an authority * 
for the proposition, that even where there are different. grades of 
interest between the defegdants they are joiptly and severally 
liable if there was combination between them to “dispossess the 
plaintiff. In view of what we have said regarding the decision of 
the Judicial Committee of the Privy Council in Gurudas Kundu 

(1) (1930) L. R. 57 I. A. 105, E ; 

(2) A. L R. [1935] Cale. 752. ° . ; 
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Civit Choudhury v. Hemendra Kumar Roy (1) we carhot ste how 

3942. this case can be said to be, dn conflict. with any principle ae 

Kalidas Raksyit — laid down. i ; 

s ve In Ramratan Kapal? v. Aswini Kumar Dut?" (2) the denn: 


Saraswati Dasi. 
dants were tenure holders of different grades, but there was 


nothing to indicate that they had combined to keep the plaintiffs 
‘out of possession. The following passages in the judgment 
embody the rule which was enunciated in that case :—(at p. 568 
e. © of the report) “No doubt the liability of wrohg-doers in tortis, 
l as a general rule, joint and several, but it cannot be faid down 
as an inflexible rule, that in every case of tort the Court is to 
pass a joint decree gigainst the wrong doers, making each jointly 
and severally liable for the whole amount decreed.” (At p. 570 of 
y - the report). “The plaintiffs are purchasers of ar estate ata sale 
for arrears of revenue; the defendants are tenure holders of 
different grades who held possession of the properties under the 
defaulting proprietors ; till the plaintiffs had made their election 
and indicated to ‘the defendants that they did not want any 
portion” of the rents payable by the actual cultivators to be 
intercepted by the under-tenure holders, the defendants were 
entitled to remain in occupation and to exercise their rights over 
the property. * * * * * * * A decree for eje&tment was 
consequently madé against them, but there is no foundation for 
any suggestion that the defendants had combined or conspired to 
keep the plaintiffs out of"possession. Consquently they cannot, 
in* justice, be made jointly and severally liable for the mesne 
profits, which must be apportioned according to the liability of 
the various defendants. The question, therefore, arises ; what 
is the principle upon which such apportionment should be made? 
'. The obvious answer is that the liability should be apportioned 
according to the*share of the profits intercepted by each 

defendant.” . 
e Rajah Bhupendra Narain -Sinha v. Rajeswar Doai Bhakat 
d © (3) was dgain a casé iiowhich the element of combination between 
the tort feasors did not exist. Government had transferred chakran 
° "lands to Zemindars Who settled them with tenants. Certain 
per$ons who had darpatni rights in the land®were thereby dis- 
possessed, bu, the dispossession was rfot the result of any concert 
"between the zemindars and the tenants to whom they gave settle- 
ment. In awarding mesne profits to the darpatnidars this Court 


Khundkar, F. 


y (1) (1929) L. R. 561. A. 290; 5o C. L.] 369. 
s (4) (1910) I. L. R. 37 Gale. 559 ; 11 cL . J. 503. 
G (3) (1931) 35 C. W. N. 367, 
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limited the liability of the zemindars to the rent which they had dies 
received and made the ten«tnts liable of a produce basis. 1942, 


In view of dùr finding that the appelhnts before us combined Kalidas Rakshit 
to deprive the plaintiffs of possession, apd having regard to the Satan Dasi, 
eases. above considered, P have no doubt that the appellants should — 
be held jointly and severally liable for mesne profits on the basis Khunakari Je 
of the value of the produce actually taken from the land. 


e 
A K D G ; ! — Apfeals allowed in part. E 
° e. 
"e . 
Civit, 
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e 1941, 
| Before Mr. Justice A. S. M. Akram and Mr. Justice Nov. ii , 28. 
: R. B. Pal. seri 
/— .MOULVILUTFUR RAHMAN AND OTHERS 
v. 


JOGJIBAN GHOSH np OTHERS.* 


` Putni Regulations (VIII of 1819), sale under—Subordinate howla interest, 

| if annulled —Putni created in 1244—Sub-divided in 1250, terms whereof not 
Sorthcoming—Putnidar of a portion creates howla, im 1266—Said Portion 
again split up in 1270—Split-up Taluks sold under the eRegulations—Hovla, 
if annulled—Integrity of the Original Taluk, if destroyed v sub- divisions | < 
Section 11, Putni Regulations, 


A Putni Taluk was created in the year 1244 B. S. In the year 1250 B. S. 
it was split up into two portions, one consisting of 2 annas? 15gondas and 
the -other, of 13 annas S gondas. In 1266 B. S.the talukdars of 13 annas 
5 gandas created the present fowlas under tham. In 1270, there was a” 
division amongst the co-sharers of 13 annas § gandas Taluki right, and they 
separated into 4 annas share-holders and 12 annes share-holders. The said” 
4annas and 12 annag Taluks were sold under the Putni Regulations and 
purchased by the predecessors of the plaintiffs. The pJaintiffs instituted the 
two rent suits for realization of rent from the ryots, ignoringethe intermediate 
howla, The “question arose; whether the intermediate tenure (howla) still 


*Appeals from Appellate Decrees Nos. 1599 and 1600 of 1938, against the 
decrees of B. B. Mukherjee Esq., Additional Subordinate Judge of Noakhali, È 
dated the 24th June, 1938, respectiyely reversing” those of K. C, Sen; Esq., ° 
Munsiff, 1st Court, Sudharam, dated the 5th January, 1933, 


i . e 
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Civit, subsists,-in other words, whether the Putni tenures in' question were created 
1941. in 1270 B. S. or whether they are @ontinuation of, Putni tenures of any egrlier 
wore 


date, earlier than 1266 B. Sy There was nothing on recgrd to show that 


the sub-divided tenures of 1250 B. S. were also tenures under Putni' Regu- 
. 


Moulvi Lutfur 
Rahman 
lation. 


v. 

Jogjiban Ghosh. "Het, (1) That the sub-divided tenures of 1850 B. S, are ordinary tenures 

and so the howla of 1266 B. S. originated with an ordinary tenure-holder and 

not with the holder of Putni tenures, It is therefore difficult to hold that 

* ' the tenure of, 1250 B. S. still subsists and that the tenures 'of 1270 B. S. are 

mere contiunations of the original Putni Taluq. That the integrity and entity 

of the old Patni Taluq was: destroyed and the tenures of 1270 B. S. become 
altogether new tenures with new incidents and these must be taken to have 

been created for the firsgtime in 1270 B. S. G 

Somir Jama aud others v. Mohabharat Baktu (1) distinguished. 

- Per Pal, J.: (1) The Putni Regulation does not contemplate sale of por- 
tions of a Putni tenure ; and consequently if it be possible for the Putnidar to 
get his Putni sub-divided into several Putni tenures, each having the incidents of 
an entire Putni, yet keeping the integrity of the original putni unaffected so far'as 
it stood in relation to the subordinats kswla, then the infirmity of the subordinate 
howla (liability to be cancelled) may infinitely be increased by acts to which 
the howlad@ar is no party. This is opposed to all principles and such unrea- 
sonable departure is not at all necessary to safeguard the interest of the 
landlords, 

(2). The law regarding the liability to annulment, so faras the subórdinate 
tenures are concerned, as given in the Bengal Tenancy Act or in ‘the Revenue 
Sale law, is not iz pari materia with the law in this respect as given in the 
Putni Regulation. 

Appeals by the Proform Defendants. 

* Suits for realisation of rent on .the basis of purchase made by 
the predecessors at auction-sales held undet the Putni Regula- 
‘tions. x 

"The material facts will appear from tbe judgment. 
e° Messrs. Hamidul Hug and Obaidul Hug for the appellants. 
Messrs. Jitendra Wath Guha and Mahendra Kumar Ghose for: 





= 


à the Respondents. 
i C. A. V. 
À e The following judglpents were delivered : 
November, 28. , Akram, J. :—These two appeals are by the proforma defen- 
e S ° dants and arise out of two rent suits in respect of two Za/wZs 


Nos. 2834 and 2821, instituted by the plaintiffs dtrainst the principal 
defendants for the*rents of the years 1241 to 1343 B. S. 

The plaintiffs claim title as uw/midazs on the basis of two 

purchases made by their predecessors at auction sales held under 

° the Putni Regulations on the 15th May, 1926, and the zrst 


s “November, 1933. ; 


(1) (1910) 16 C. W. N. 7977. 


Vor. 15.) * HIGH court. ° . 


Thé princfpal defendants did not contest the suit. The pro- 
forma defendants set up a howla right over’ the Za/uAs and pleaded 
that" the suits, as such, Were not maintainable by the plaintiffs as 
against the principal defendants. 


The following facts were admitted eby the parties: (1) that 
the original putni taluk was created in the year 1244 B. S. : (2) 
that in the year 1250 B. S., it was split up into two portions,— 
one consisting of 2 annas 15 gandas and the other of 13 annas 
5 gandas : (3) that in the year 1266 B. S, the /a/wAdars of 
13 annas 5 gandas created the present Zoe/as. under them : that 
in the year 1270 B. S, there was a division amongst the co- 
sharers of 13 annas 5 gandas zaluki right, end they' separated 
into 4 annas share-holders and 12 annas share-holders : (4) that the 
4 annas share hecame taluk No. 2834 [Exhibit r (b) |, and the 
12 annas share /a/u& No. 2821 [Exhibit 1 (a) ]: (5) that the 
taluk No. 2834 was purchased on tlie 15th May, 1926, and the 
taluk No. 2821 on the 21st November, 1933 at auction sales under 
the Putni Regulations. 

The trial Court held that the putni taluks Nos. 2834 and 2821 
being created some years after the creation of the Aow/a interest, 
the Zew/a interest was not annulled by the auction sales of the 
putni taluks, and the plaihtiffs, therefore, were not entitled to realise 
Tents directly from the tenants, principal defendants, ignoring 
thereby the Mna interest. It accordingly dismissed both the 
suits. : k 


Upon appeal, the learned Subordinate Judge took the view: 


that the old -putnt taluk created in 1244 B. S. or 1250 B. S. 
subsisted even after the subdivision and splitting up in 1270 B. S.: 
that-the Zow/a being thus subordinate to the /a/uA. interest created 
by the kaġuliats, exhibits 1 (b) and x (a) was cancelled on the 
auction sales of the ¢a/wks and the ‘plaintiffs could, therefore, 
claim the rent directly from the tenants. He accordingly decreed 
the suits. à 
‘From this decision, the pro-forma defendants have preferred the 
“present appeals. ` e 

' The only question before us is whether”in the circumstances, 
the continuity of tlfe original. or the former putni taluk subsisted 
even after the creation of thé taluks Nos. 2834 nd e2321 in the 
year 1270 B. S. In our opinion, the ‘ariswer should'be in the 
negative. The separation of the original Za/w£s into two distinct 
parts in the year 1270 B. S. by two Separate engagements entered 
into with the landlords exhibita z (b). and 1 (a), and the subse- 
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quent prtni sales of the said two pagts under the Putnt Reguflations 
on two different dates, namely, in. 1926 and in 1933, seem to us 
to indicate that the integrity and entity of the old E cii taluk’ was 
destroyed and was not preferved, and that the two” new tenancies 
came into existence from 1270 B. S. © 

“The case of Somir Jama v. Mokabhardt Bakin reported in 2» 
cited by the respondents, does not seem to be of much assistance 
as there the point whether the subordinate interest continued to 
subsist even after the splitting up of the Superior interest was “not 


taken; and consequently, there was no consideration. or lecision i in 
regard to this matter. ` 


In the above cirgumstances, in my opinion, these. Ropa must 
succeed. The judgment and decrees ot the Court of appeal 
below are accordingly set aside and those of athe Trial ‘Court 
restored. : ù 

These appeals are decreed ‘with costs throughout. We 
allow one set of hearing fee for both the, appeals in this Court. 

Pal, J. :—I agree that, these two appeals should be allowed. 

S. A. No. 1599 of 1938 arises out of a rent suit. No. 1277 of 
1937 in which the appellants were the defen dants Nos. 3 and 4 and 
S. A. No. 1609 arises out of «ent suit No. 1278 of 1937 in, which 
the appellants were defedants. Nos. 6 and 7. In both the: suits 
the claim for rent was for the period from 1341 B. S. to 
1343 B. S. 

Originally a putni taluke was created on the zu of Ashêrh, 
1644 B. S. corresponding to the 23rd June, 1837. This- taluk 
subsequently passed into separate hands, A 1314 annas share 
passed into the hands of one group of person and the remaining 
234 annas shareepassed into the hands of another group by the 
eyear 1250 B. S. 

The owners of the,1334 annas share in the puni granted a 
howla lease in 1266 B. S. The appellants are the present holders 
of this Zo:w/a. Ex. A is the document creating the Zow/a. 

In the year 1270 B. S. the 1334 annas interest in the putni was 
further split up on "the co-sharers thereof having divided their 
interest into two parts, The holders of the 4 as share in this interest 
(that is, in 1334 annas share in the putni of 1244 B. S.) entered 
into a separate eagagement with the elandlotd and got a separate 
buini, being faluk No. 2834, with ‘the incidents , contemplated 
by the Putni Regulation P of 1819). Thel lease is Ex. 1 0) 


in this case. 


JW (208) 16 C. W, Ñ. 777. p 


"Vor. 75.) " ' ^ HIGH cout. 

` The holder of the remaining LAS. share similarly entered 
into'a separate. engagemênt with the landlords under the Putni 
Regulation and*got in their share anothen putnt, namely, taluk No. 
2821. Ex.r (a) is their lease. è | ; 

"The > putni taluk No. 2834 was sold for its arrears of rent ata 
sale held’ under the Putni Regulation on rsth May, 1926, and was 
"purchased by the present plaintiffs. : 

The Putni Taluk No. 2821 was similarly sold for its arrears of 
rent at a sale held under the said Regulation on 21st of November, 
1933, and was also purchased by the plaintiffs. 

The plaintiffs instituted the two rent sugs in question for 
"realization of rent from the ryots, ignoring the intermediate 
howla on the ground that this Zow/a must be considered to have 
been cancelled by the sale of the putni tenures under Regulation 
VIII of 1819. ] 

The contention of the appellants is that the 2w£si tenures sold 
under the Putni Regulation must be taken to have originated 
only in 1270 B. S. and consequently their Aow/a having "been in 
existence at the date of the creation of these sufi tenures, it 
cannot be said to be a lease “originating with the holder of the 
former tenufe" within the«meaning of Section 11 of the Putni Regu: 
lation and consequently the Aow/a still subsists and stands between 
the plaintiffs and the ryots. 

The Court of first instance upheld thi$ contention ef the defen: 
dants and dismissed the plaintiffs? suits. ex 

On appeal by the plaintiffs the Court of appeal below 
reversed the decision’ of the learned Munsiff* and „decreed the 


suits. > 


The point that arises for decision in the present appeals iàj*, 


whether or not in the facts and circumstances stated above the in: 
termediate tenure (Aozw/a) still subsists. J 

Section 11, clause (2), of the Putni Regulatio n lays down :— 

"In ‘like manner on sale of a taluk ffr arrears, all ledses 
originating with the holder of the former tenure, if creative ofa 
middle interest. between the resident culttvators and the laté 
proprietor, must be considered to be cancelled, except the authority 
to grant them should have beer specially transferfed A the posses- 
sors of such- interests must ‘consequently lose the right to hold 
possession of the land and to-collect the rents of the ryots ; this 
having been enjoyed merely in consequence of the defaulter's assign 
ment of a certain portion of his own interest, tHe whole of ‘which Was 
liable for the rent". " : 
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The words ‘in like manner’ in in this clause refers back to the 

manner specified in the first clause: of'«the section which speaks 
“of “any taluk or saleab® tenure that may be disposed of ata 
public sale under the rules of this Regulation for arrears of rent due 
orf account of it.” . . 

In order that the intermediate tenure may stand cancelled the 
requirements of the Second Clause of section 11 of the Putni Regu- 
lation are the following :— f j 

1. The putni taluk must be sold— . 

(2) under the rules of the Regulation 

(b) for its own arrears. 

2. 'The intermediate tenure must originate with the holder of 
the véni that is sold. 

3. The Zulnidar who created the intermediate tenure had 
no special authority to grant such tenure fróm his superior 
Jandlord. 

The last few lines of the clause which purport to contain the 
reason*for the cancellation of the intermediate tenure make it 
clear that the tenure which is thus liable to be cancélled must be 
the one curved out of the interest of the defaulting putnidar and 
consequently must necessarily be the one piece after the puint 
that is sold. 

The question involved in the present appeals therefore is 
deduced to this: ‘‘Whetker the 2w/wi tenures | in question were 
created in 1270 B. S. or whether they are continuation of putni 
tenures of any earlier date, earlier than 1266 B. S.” 

The learned Subordinate Judge held that the integrity of the 
original Putni Paluk of 1244 B. S. was not affected by any subse- . 


, «quent splitting up and that this original puni of 1244 B.S. is still 


continuing even after the engagements of 1270 B. S. 

If this is so, then the plaintiffs’ claim must fail for the simple 
reason that that. putnt tenure has not as yet been Sold:,.under the 
Regulation. . The 294 annas share in it still stands unsold and 
though the Aow/a is only under the 13 X annas share, the very 
first requirement of esection 11 of the Regulation has not, been 
fulfilled. s 
l Mr. Guha appearing for the zespondents: does not support 
this part of fhe judgment of the learned Subordinate Judge. His 
case is that by the splitting up of 1250 B. S. the integrity of the: 
original putni of 1244 B. S. ceased and two new «fni tenures 
wêre created, one in erespect of the 1334 annas share of the ori- 
ginal putni and the other in respect of the 234 annas share, His 


Vor. 75. i , HicH COURT. i 


e 

fundies case is that the funi tenure of. 1250. B. S. in respect of 
the, 1334 annas shall gtill subsisf* and splitting up into two 
puini taluks in «270 B. S. did not affect is integrity and continuity. 

One great difficulty in'accepting this case of Mr. Guha is that 
there is nothing on recosd to show thaf the sub-divided teneres 
of 1250 B. S. were also the tenures under the Putni Regulation. 
We have the lease of 1244 B.S. and the leases of 1270 B.S. 
But the terms of the engagement of 1250 B. S. if any, are not 
known to, us. No doubt the leases of 1270 B.S. refer to the 
kharij of 1250 B.S. ,But from this reference nothing can be 


gathered as to whether the separated tenures (existed ?) before the - 


_ incidents of the puti tenures. It should be remembered that such 
incidents are always the result of special engagement between the 
landlord and the holder of the tenure and there is nothing 
on record to show that there was any such special engagement. 


In the absence of any evidence to show that the alleged sub- | 


divided’ tenures of 1250 B. S. were created by any engagement 
with the landlord imposing thereon the incidents of w/s$ tenures 
under Regulation VIII of 1819, we must take them as ordinary 
tenures only. Consequently when, the Zow/a of 1266 B.S. was 
created, it,originated with an ordinary tenure holder. Admittedly 
the further sub- divided tenures of 1270 B.S. are puni tenures 
with all the incidents of such tenures. It is therefore difficult 
to hold that the tenure of 1250 B. S., still subsists and that the 
tenures of 1270 B. S. are mere. continuations of the tenures of 
1250 B.S. In our judgment the tenures of 1270 B.S. became 
altogether new tenures with new incidents and these must be taken 
to have been created for the first time in 1270 B. $. 


We are, therefore, of opinion that the Aowl/a in question cag“ *e 


not be said to have originated with the hqlder of -the putni 
tenures. The Howla Patta, Ex. A, which was granted by two 
persons named Kamar Ali Chowdhury’ and Sadaruddin Contractor, 
the former having /4/ annas share in the tenure and the datter 32]. 
annas share. "The successors of these persons subsequently entered 
into the engagements of 1270 B.S. The persons creating the* 
JAtowla may thus be the same as those holding the 2wzsi. | But 
they were not the holders af the učni that hag been sold at the 
time when they created the Zow/a and.the 4em/a tannot be said 
to be “in consequence of the defaulter's assignment of a certain 
‘portion of his-own interest, the whole of which was liable for the 
rent.” The defaulter's interest liable far the rent came into 
existence only in 1270 B. S. * 2 E 
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If the tenure of 1250 B. S. was not a puéni tenure the howla 
of 1266 B. S. had not the infffmity of being liable to be cancelled 
on an occasion like the present. Any subsequént engagement 
of the tenure-holder with his superior landlord cannot attach. such 
new infirmity to the Aow/a. LO 

Even if the tenure of 1250 B. S. wasa futni tenure, the hozwla 
was liable to be cancelled only on one occasion, viz. in the event 
of the sale of the tenure by one sale in its entirety. The Putni 
Regulation does not contemplate sale of portions of a pui tenure ; 
and consequently if it be possible for the putnidar to get his 
Żutni subdivided into several Zat tenures, each having the 
incidents of an enti® uzni, yet keeping the integrity of the ori- 
ginal funi unaffected so far as it stood in relation to the subordi- 
nate Zow/z, then the infirmity of the subordihate Aow/a may 
infinitely be increased by acts to which the Aowladar is no party. 
In our opinion this will be opposed to all principles and such 
unreasonable departure is not at all necessary to safeguard the 
interest eof the landlords. Landlords are not bound to grant 
subdivisions and if the 2u/nidazs have already granted sub-leases 
the landlords need only withhold their consent to subdivisions to 
safeguard their interest. . 

Mr. Guha relied on the decision in Somir Jama and others v. 
Mohabharat Baktu (1), in support of the proposition that when 
after the creation of a subordinate tenure by the holders of a 
superior tenure the superior tenure is split up into several smaller 
ones, the liability of the subordinate tenure to be annulled on 
sale of the superior fenure for the latter’s arrears of rent conti- 
nues and such subordinate tenure becomes so liable to be 
apnulled in the event of the sale of each of the subdivided tenures, 


“The case referred to by Mr. Guha did not decide any such ques- 


tion. The decision seems to have proceeded on the assumption 
of this view. ' The facts of that case are not clear from the report 
gand it isenot clear whether the subordinate tenure in question 
"entirely fell under the subdivided superior tenure in question. 
‘Moreover, that case wasa case of sale under the Bengal Tenancy 
Act gnd the whole attempt there seemis to have been to escape 
the liability on the eground that the interest ‘was a protected one. 
It may be noticed here that the law regarding the liability to 
annulment, so far as the subordinate tenures are concerned, as 
given in the Bengal Tenancy Act or in the Revenue Sale Law, 
is nob ix £ari materia with the law in this respect as given in the 


(1) (1908) 16 C. W, N. 777. ° B 


Vor. 75.] *HIGH COURT. ° - . 


e 
Putni Regulatfon. In the Revemue Sale Law, for example, the 
liability attaches to the undertenures, irrespective of the question 
who*created them. Their‘fiability depends only on the date of 
their creation. “In the "Bengal Tenancy* Act, again, in order to 
escape the Mability as a protected ínteregt the hand that created 
the tenure is an immateri&l consideration ^ 


In our opinion, the Zoz/a in question in the present cases cane 
not be considered to have been cancelled under section 1I, Clause 
(2), of Regulation VIII of 1819.. | 

e 


P. S. . Appeals allowed, 


"T Before Sir Harold Derbyshire, Chief Justice and 
N uy Mr, Justice Syed Nasim Ali. 


uel ` THE PROVINCE OF BENGAL 
v. 
SM. PURNA SASHI CHAUDHURANI AND OTHERS.* 


Mesne-profits, ascertainment of —Plaintiff's suit for possession of char lands 
and mesne profits—Suit decreed—Injunction restraining defendants from 
settling decretal lands granted thereby—Possession obtained by plaintif-— 
Application by Plaintiff for ascertainment of mesne profits for a period, 


Jrom three years before suit till delivery. of fossession?-PlaintifP, if so 
entitled —Principle. * 


On November 18, 1930, Respondent instituted a suit for possession of char 
lands and mesne-profits. On July 6, 1935, the suit was decreed and by the 
decree the appellants were restrained from settling the **decretal lands with 
anybody, In March 1937, the respondents obtained possession. Thereaftee, , 
in accordance with a previous direction of Court, they made an application 
under Order 20, Rule 12, Code of Civil Procedure for ascertainment of 
mesne profits in respect of decretal lands for 9 years 4 months, i.e. from 
three years before date of institution of suit up to the date of delivery of 
possession, The lower Court, accepting the report ofthe Commissioner decreed * 
the suit against defendant No. i for (1) Rs. 1882+2-3 piés as the ampunt realised, 
(2) Rs, 256-11as. as arrears not realised, (3) Rs. 2,643-6as, as profits for lands ° 
which might have been settled with tenants as culturable but were nq} so 
settled, and (4) Rs. 7128-1225. as profits for Pata and Kachia lands which had 
become culturable and could be stttled but were not settled, The question 
aroseasto the principle on which the mesne-profits were to be determined in 
each case, 

Held, (i) Item No. 1 raises no dispute, 


* Appeal from Original Decree No. 54 of 1940, ag&inst the decree, of b.N. 
Pal, Esq., Subordinate Judge of Zilla Noakhali, dated the 11th October 1939. 
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(ii) As regards item No. (2) lands, the amounts were due ftom teftants and 
could be realised from tenants but gere not so done and therefore are mesne- 
profits. "o . " 

. (iii) As regards item No: (39 lands, there is no evidencesin support of the 
appellant's case that the appellant made any atfempt to settle this portion of 
theglecretal lands and that'theg could not settle them as tenants were not 
available the respondents having caused public pelana tan to be made 
forbidding people to take settlement from appellants, 

Moreover, if the respondents had not been kept out of these lands by the 
appellants tbey would have settled these lands with the tenants at the usual 
rate. 5 e 
dt being admitted that by the decree dated July 6, 1935, the appéllarits 
were restrained perpetually from letting out the decretal lands, the appellants 
are entitled to mesne p@fits only for the period, from the institution of the 
suit till July 6, 1935. 


(iv) As regards item No. (iv) lands, it being found that she tenants did not 
take settlement of these lands as litigation was going on in respect of them 
and as they did not like to take the risk of being saddled with mesne profits 
if the suit of the respondents would eventually succeed, the appellants could not 
have settled these lands with ordinary diligence and could not” have received any 
profits frem these lands, 


The principle and the basis on which the mesne profits are to be ascertained 
in the present case may be stated as follows ; 
-. (1) On the terms of the definition of megne profits what the plaintiffs 
have to show is that with reasonable diligence more might .have been ‘realised. 


.than was actually realised. by the revenue authorities in the way of profits 


which terms include both rents and premiums, if any, 
gSeeretary of State for India in Council v/Saroj Kumar ess Choudhury 
a) referred to. 


(2) The test set by the statutory definition of mesne profits is clearly 
not what the plaintiff Has lost by his exclusion but what the defendant has or 
might reasonably have made by his wrongful possession. What the plaintiff 
€n such a case might or would have made can only be relevant as evidence of 
what the defendant might with reasonable diligence have received, 


Henry Kempson Gray v. Bhagu Mian (2) referred to. 
i . 


Appeal by defendant No. 7. 
Suit for recovery * of possession of char lands and’ mesne. 
profits. ° ` 


, Dr. Sarat Chaniira Basak and Mr. Rama, Prosad - Mookerjea 
for the Appellang . 


Dr. Naréh Chandra Sen Gupta, Mr, Bankim b) EN Banerjee 
and Mr. Paresh Chandra Sen for the Respondent. 


(1) (1934) L. R. 621. A. 53 (59). 
. (2)-(1929) L. R. 57 I. A. 105 (109) ; 53 C. L. J. 207 (213). 


Vor. 75.) . HIGH COURT, ' s; 


The judgment of the Court was as follows ;— 

Nasim Ali, J. :—On , November, 18, 1930, the respondents 
instituted a suit in the Court of the Subogdinate Judge of Noakhali 
against the appellants for recovery of possession of some char 
lands and “for mesne pyofits. On July 6, 1935, they obtained a 
decree.for possession of a portion of the lands in suit with mesne 
profits against the appellants. By this decree the appellants were 
permanently restrained from settling the decretal lands with any one 
permanently or temporarily or from inducting any one on these lands. 
There wasa direction in this decree that the amount of mesne profits 
would be ascertained on the application of the respondents under 
Order zo, rule 12 of the Civil Procedure Code In March, 1937, 
the respondents obtained possession of the decretal lands. On 
May 20, 1937, the respondents filed an application under Order 20, 
rule r2 of the Civil Procedure Code for ascertainment of mesne 
profits in respect of the decretal lands for 9 years 4 months i. e. 
“ from three years before the date of the institution of the suit up 
to the date of delivery of possession. A commissioner was 
appointed by the Subordinate Judge to ascertain these mesne 
profits. On May 21, 1938, he submitted his report to the Judge. 
The appellants as well as the respohdents filed objections to this 
report. On August r5, 1939, the learned Judge heard these objec- 
tions and arrived at the following findings : 

(1) that the respondents are entitled to mesne profits from the 
appellants from the date of the institution of this su till the time 
of delivery of possession to them i. e., for 6 years and 4 months. * 

(2) that it was not possible to ascertain from the commissioner's 
report the exact amount of the profits actually received from the 
decretal lands by the appellants during this period: 


(3) that the respondents were entitled to recover. *. 
(a) Rs. 256-11- as arrears of rent not rfalised from tenants 
inducted by them 4 ° 


(b) Rs. 2643-6-as profits from the date of the institution of 


the suit till delivery of possession i. e, fox 6 years and 4 -months * 


atthe rate of Rs. 417-6- per year for portions of deeretal lands 
which might have-been settled with tenants “as culturable but were 
not so settled. ° | 4 i 
_ „and (c) Rs. 7,128-12- as ‘profits for 5 years. ffom, 1339 to 1343 
B. S. at Rs. 1425-12- per year for Pata and Kachia lands which 
could have been settled with tenants as culturable lands. but were 
not settled. 

The learned Judge directed the Corimissioner to , ascertain 
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e. . 
the profits actually received by the appellant from the ‘decretal 
lands from the date of the institution of AÉ suit til. dele, of 


possession. e a EA 


On September 22, 1939, the commiésioner picem that the 
appellant actually received Rs. 1882-2- 3 feom the decretal lands' 
as profits from the date of the institution of the'suit till delivery: 
of possession. On October rr, 1939, the Judge accepted this. 
report of the Commissioner and finally decreed the “suit in these 
terms : - 

“It is ordered and decreed that the suit be died for mesne 
profits against defendant No.1 for (rt) Rs. 1882-2-3 pies as the 
amount realised, (20 Rs. 256-11as. as arfears not realised, (3Y 
Rs. 2,643- -6as., as profits for lands which might have been settled 
with tenants as culturable but were not so ‘settled and (4) 
Rs. 7128-12as. as profits for Pata and Kachia land which had 
become culturable and could be settled with tenants but were 
not settled. The total amount comes up to Rs. 11910-1573 pies: 
The plaintiffs are also ‘entitled to Rs. 3073-6as. as interest at 6 


` per cent per annum on the aforesaid amount and that the sum of 


Rs. 1,762-12-7 pies be paid by the cefendant No.1 to the plaintiffs 
on account of the costs of this suit, with, interest thergon at the 
rate of 6 percent. per annum from this date to due of realie 
sation.” 

On April 1, 1940, the defendant No. s. filed . the Present 
appeal. 

In this appeal we are not concerned with thé profits which ifs 
appellants actually received from the decretal lands (Item No. 1 
of the decree of ihe. Trial Judge) but with the profits which the 
defendants might have with ordinary diligence received from the 
"ate of the institution of the suit till the delivery of possession of , 
the decretal lands to the respondents (items 2 to 4 of the decree of 
the trial Judge). 

In Secretary of State for India in “Council v. Saroj Kumar 
Acharjya Choudhury (7), Sir John Wallis said : 

“Qn the terms of the definition of mesne profits what the 
plaintiffs have to shew is that with reasonable. diligence - more 
might have been realised than was actually realised by the revenue 
authorities inthe way of profits which terms include both rents and 
premiums, if any.” : i 

In Henry Kempson Gray v. Bhagu Mian (2, Sir George 
Lowndes said : os . 


(1) (1634) L. R. 621. A. 53 (S9). ° (2) (1929) 57 I. A. 105 (109) 
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As regards item No. 2 of the decree of the trial Judge the 
Commissioner reported that the appellant might have realised this e 
“amount from the tenants if ordinary diligence were exercised. 
The commissioner further said that no attempt was made to * 
realise them even by filing certificate cases. Admittedly the 
appellants did not niake any attempt to realise these arrears by 
filing certificate cases. The case of the appellants 'owever is 
that the certificfte cases were not instituted against the tenants as 
there was no chance of these monies being realised from them. 
They, however, made no attempt to substantiate this case. These 
amounts were due from the tenants. The appellants could have 
realised these amounts by certificate proceedings under the Public 
"Demands Recovery Act. I am, therefore, of opinion that the 
learned Judge was’ right in decreeing these unrealised arrears as 
miesne profits against the, appellants. 

As regards item No. 3 the commissioner in his report stated * 
‘that the lands to which this amount related became fit for culti- 
vation in 1928 and that they could hawe been let gut to tenants 
on rent basis at the usual rate of Rs. 3-2- per acre per year. ‘Phe 
appellants did not challenge this finding of the commissioner. 
Their objection, however, to this item is that no, one: came forward 
to take settlement from them of these lands ¢nasmuch as the 
‘respondents caused proclamation to be made by beats of ‘drums, " 
at hats and'bazars forbidding people to take, settlement of these 
Jands from the appellants. This proclamation, however, was made 
ih 1928. In spite of this proclamation admittedly many tenants 
took setilement of other portions of the degretal lands which be- « d 
‘came fit for cultivation in 1928 at usual rent. There jis no evi- 
dence in this: case that the appellant mades any attempt to settle ` 
this portion of the-gecretal lands and that they could not settle 
them as tenarits were not avgilable. If the respondents had not 
been kept out of those lands by the appellants they would have 
settled these lands with tenants at the usual rent. I am not, 
therefore, prepared to accept the appellants’ case that these lands . 

conld be settled with tenants as no one came forward to *take . 
settlement of them on account bf the proclamation issued by the 


* 484° 


Civir. 


“1042. 
Nara) 

. The Province "of 
Bengal 


v. 
Sm. Purna Sashi 
"Chaudhurani, 





e e 

THE CALCUTTA LAW JOURNAL. (Wot. 3&. 

. . 
respondents in 1928. It is, however, an admitted fact that on 
July 6, 1935, the appellants'were restrained perpetually by the 
decree of the trial Judge from letting out theeentire decretal 
land. After this injunction it was not possible for the, appellants 
toeget any profit out “of these lands The respondents are, 
therefore, entitled to get for these lands mesne profits from the 
appellants only for the period from the date of the institution of 
the suit till 6th July, 1933, at the rate of Rs. 3-2- per acre per year. 
The amount of mesne profits of this period is accordingly assessed 

at Rs. r,8co. ; 

The finding of the commissioner is that the lands to which 
item No. 4 of the @ecree of the trial Judge relates are Patha and 
Kachya (seeds) lands, that they became fitfor being settled as 
culturable lands from 1339 B. S. (1932-33) and tht the appellants 
might have leased out ‘these -lands to tenants at usual rates and 
selamis if.ordinary diligence were applied. The appellants did 


not object to the finding of the commissioner that these lands are 


Patha and Kachya lands and that they became fit for cultivation 
from 1339 B. S. Their case, however, is that no one came forward 
to take settlement of these lands as litigation was going onin 
respect of them. The appellants adduced, no evidence „to substan- 
tiate this case but P. W. 3 in his evidence said “the tenants did 
not agree to take settlement of Patha and Kachya lands inasmuch 
as these lands might be cqmprised within the plaintiffs lands and 
inasmuch as heavy costs would be incurred in cultivating these 
lands". From this evidence it is clear that the tenants did not 
take settlement of , these lands as litigation was going on in res- 
pect of them and they did not like to take the risk of being saddled 


with mesne profits if the suit of the respondents would eventually 


* succeed. On the evidence coming from the respondents’ side 


I hold that the appellants could not have settled these lands with 
ordinary deligence and could not have received any profits from 
these lagds. Iam of opinion that the decree of the trial Judge 
awarding Rs. 7128-12-'as mesne profits for Patha and Kachya lands 
under item No. 4 should be set aside. m 

„The result, therefore, is that this appeal is gllowed in part and 
the decree of thg trial Judge is modified in the manner indicated 
above. ° : 

The parties wil | bear their own costs throughout in this 
litigation. 

Derbyshire, C. J, :—1 agree. , 
Rem o E b. Appeal allowed in part. 


4 225 


“Wor. 15, wich, COUR. 
. s 
Before Mr. Justice T. J. Y. Roxburgh and Mr. Justice 
e f 4 S. M. Aram. 


JAGABANDHU bE 


. 9. * o. e 


AKSHOY KUMAR SIL* 


The Bengal Money Lenders Act (X B. C. of 1940), Proviso (i), section 46—‘Date 
of suit’, meaning of—Promissory note by plaintiff in favour of defendant for 
Rs. 1000—at 15% in November, 1919—Two renewals in 1922 and 1925—Final 
renewal in November 1928 for Rs. 2720 at o&%—Suit by plaintiff in 1930— 
Consent decree for Rs. 2750 in May 1972—Execution started, something rea- 
lised— Execution case by plaintif in July 1939 for babance of Rs. 2034 odd — 
Application by Defendant-Judgment-debtor under section 36, Money Lenders 
Act du September 1940—Original transaction, if within 12 years Sron ‘date 
of suit’ and if may be re-opened— Date of suit’ im proviso, if means date of 
suit in 1930 or date of application by judgment-debtor under section $6 in 
September 1¢40—Interest, if to be governed by section 39 or original contract 
vate—Section 30, clauses (1) and (2), which to apply to decree of rg32— 
Decree, if may be re-opened—Instalments, if and when may be allowed 
without re-opening decree, 


On the 15th November, 1919, plaintiff executed 'a promissory note in favour 
of defendant for Rs, 1000 at 15%. The n@te was renewed on 6th November, 
1922. It wa$ again renewed on the and November, 1925, by another note 


+ 485" 


Civil.. 


1942. 
ww 

June 17, 19. 
ag e 


for Rs, 2000 with interest at 12% and the latter by a further note on 6th . 


November, 1928, for Rs. 2720 with interest at 93%. The. plaintiff then sued 
for his dues in 1930 claiming Rs. 3272-8as. Qn the oth May, 1932, a consent 


decree was passed fot Rs. 2750. Plaintiff started execution “proceedings and ° 


realised Rs, 825. For the balance plaintiff started an execution case on 14th 
July, 1939. On the goth September, 1940, the Judgment-debtor made an 
application under section 36 of the Bengal Money lenders Act. The main 
question for decision was, whether the date, of the suit in froviso (i) to section 


36 of the Act means, in the present case, the date of the suit of 1930 or the . 


application under the Act dated 3oth September, 910, and whether the* 
proviso operated asa bar tothe re-opening of the decree and the previous 
transactions. . 


Held, the suit referred to in proviso (i)-to: section 36 of the Bengal Money- 
Lenders Act must be that type cf the three types of suit contemplated by * 
Sub-section (i) or the section in the course of which the relief is ebeing given. 
If the question arises in ths course of a straightforward suit by the creditor * 
for his dues, the date will be the date of commencement of his suit, if it arises 
in the course of execution, that is £o say ina “suit to whjch this Act applies”, 
the date wil] be the date of the application in execution, andeif the question 
arises ina suit by a borrower forrelief, the date will be the date of the 


*Appeal from Appellate Order No. 130 of 1941, against the order of B, K, 
Guha, Esq., District Judge, Burdwan dated the 28th March, 1 941, reversing 
that of N.C, Basu, Esq., Subordinate Judge, Burdwan, dated the gh Decem- 
ber, 1940. ii 
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borrower's suit. * * * The phrase “by the parties” in the proviso clearly 
attaches to the words, “adjusignent or agrgement which has been entered 
into", * * * Therefore in the present case *the operative date is the 14th 
July, 1927, being the date twelve years prior to the. date” of the application 
in execution and the calculations are to start "with a loan of «Rs. 2000 on a 
pr8missory note made on the ‘ond November, 1929. 
Nrisingha Chandra Pal Choudhury v. Sm. Kanaklata Dassi (1) referred to. 
The interest for which the debtor is liable is governed so far as the past 
is concerned by the provisions of section 30 (2) of the Bengal Money lenders 
Act and not by original contract of 1919, and proviso (1) to ‘section 36 of the 
Act merely forbids the Court going behind the Promissory Note of 1925. 


The liability relating to the decree having merged in the decree prior to 
the commencement of ere Act, the clause applicable is clause (2) to section 30 
of the Bengal Money Lenders Act and the decree being for an amount 
not in excess of the limit specified in section 30 clause (2) of the Act, cannot be 
re-opened, . 


-În the case of loans other than mortgage loans an order for instalments 
can be madg on the application of the judgment debtor at any time after the 
decree has been passed, whether the decree was passed before or. after the 
commencement of the Act, and even ,if the judgment- -debtor is not - "Portes to 
relief under section 36. 


Appeal by the Plaintiff. 
Application by Judgment-debtor under section a of the Bengal 
Money-lenders Act. . es 


Messrs. Hiralal Chakravarti and Narendra Krishna Basu for 
the Appellant. 

Messrs. Manmatha Nath Roy (Sr.) and Debabrata Mitra tot 
Mr. Suryya Kumar Aich for the Respondent. 

C. A. Y. 

The Judgment f the Court was as follows :— l 

This appeal” arises out of a series of transactions commencing 

e “with a loan of Rs. rooo advanced on a promissory note by the 

plaintiff to: the defendant on the 15th November, 1919. The 

promissorye note was renewed on the 6th November, 1922, after 

.Rs. 5 only had been paid, by a promissory note for Rs. r450. This, 


e turn was renewed om the 2nd: November, 1925, by another note 


, for Rs. 20to with interest at 12% and the latter by a further note 
on 6th November, 1928 for Rs. 2720 with interest at 934 7j. The 
plaintiff then sued for his dues in Money Suit"No. 62/293 of 1931- 
30 claiming Rs. 3272- -8. On the 9th May, 1932, a consent decree 
was passed for Rs. 2750." Thereafter various execution proceedings 
were taken, and in all Rs. 825 was realised. The plaintiff then 
started Execution Case No. 102 of 1939 on the 14th July, 1939 for 


(1) (1942) 46 C. W. N. 487, . 
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an amount of. Rs. 2034-11-6. On the 3oth September, 1940, the 
judgment-debtor made an application unger sectoin 36 of the Bengal 
Money. Lenders, Act, which, had just pgeviously come into force. 
The trial. Court held thet. the original transaction - of loan of 
Rs. 1000 at 15% could not, be re-opened asit was more than 12 years 
prior to the date of the suit, apparently taking this date as being 
the date of the application by the judgment-debtor. The Court 
therefore held that the decree could not be re-opened, and 
directed the; judgment-debtor to pay Rs. 1946-5-6 which the Court 
held.wàs the balance of the decretal debt, and further directed 
that the amount be paid by annual instalments of Rs. 400. On 
appeal the Disirict Judge of Burdwan held fhat 'the date of the 
suit? mentioned in proviso (1) to section 3r(r) of the Bengal Money 
Lenders Act referred to the date in 1930 when Money Suit No. 62/ 
293 of 1931-30 commenced and that as even the original promis- 
sory note of 1919 was within 12 years of that date, the proviso 
did not'act as a bar ; he accordingly held that the decree was liable 
to be re-opened and remanded the case for disposal The plaintiff 
now-appeals. 

The main question for decision in this appeal is as to the inter- 
pretation to be given to the first proviso in section 36(1) of the 
Bengal Money Lenders Act. The proviso was considered in 
Wrisingha Chandra Pal Choudhury v. Sm. Kanaklata Dassi (x) 
where the Court ‘repudiated a contention that the date referred to 
was the date-of application under section 36, and Held that the 
date must be the date when the suit contemplated by Section 36(r) 
‘was brought. A difficulty however arises in the present case in 
that- the present application is connected with tyo different suits 
‘within the meaning of that sub-section when read in the light. of 


“the definition of a ‘suit to which this Act applies' in section 2(a2) * 


of the Act; it relates to the decree in the suit of 1930, and. is 
itself made. in. a proceeding in execution of that decree which 
'proceeding is itself a suit to which the Act applied within the 
meaning of the definition. We may add tlfat section 36(r) also 
-contemplates a third type of suit, namely a suit by th® borrower 
“for relief. - The question then is which of the three “suits” is 
"referred: to in the proviso. The logical answer seems to be that 
-the suit referred to must be that: type of the three dypes of suit 
-contemplatéd by .sub-section (1) in the-course of which the relief is 
' béing given, and in which therefore the question of the application 
‘of the. proviso arises. If the question. arises in the course of a 
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pim straightforward suit by the creditór for his dues, the: date will be 
we the date of commencement ef his suit if it arises in the course of 
Jagabandhu Be execution, that is to sap in a “ suit to which ghis Act applies," 
Akshoy Kumar gi, Which happens to be an execution proceeding, the date will be 
= the date of the application in execution, and if the question arises 
in a suit by a borrower for relief: the date will be the date of the 
borrower's Suit. . 

* "The above seems to be the natural interpretation of the provi- 
sions of sub-section (1) of section 36 read with the proviso and no 
e valid reason for any other view was put forward on behalf of the 
respondent beyond stressing the phrase “suit by the parties ” 
and urging that Mis could only refer to the original suit. Buta 
suit by a borrower against a creditor for relief is equally a suit by 
the parties, as is an execution proceeding by a creditor against his 
debtor, if that is taken to be a suit by virtue of the definition in 
. section 2(22) of the Act. On the other hand in none of these 
cases would it be really appropriate to speak of a suit ‘by’ the 
defendant, creditor, or judgment-debtor as the case may be. But 
the real answer to this contention is that the phrase ‘by the parties’ 
in the proviso under consideration ‘clearly attaches to the words, 

* adjustment or agreement which has been entered into.” 

The best that can be said for the "view that the suit referred 
to in the proviso in question is the suit in which tlie creditor claims 
his dues is that we may gurmise that the actual provision is made 
agose by ovérsight. In Satya Narayan v. Radhanath (1) there 
is a discussion at p. 1087 which indicates how it can be contended 
that the provision for a syit by a borrower for relief made in 
section 36(1) is guperfluous namely, if the borrower wishes relief 
. before his creditor has obtained a decree he can act under 

*"Section 38, and if he desires it after the creditor has obtained his 
decree he can get" it under section 36(6). Similarly it can be 
contended that the provision in Section 36(1) itself that relief may 
be obtained in execution, which provision has been made by the 
extention of the definition of ‘suit to which this Act applies’ to 

' e include proceedings in execution, merely duplicates the provision 

given in Section 36(6) for obtaining relief in execution. If these 
are in fact superfluities, and if they could bé left(out of cosidera- 
tion, then noedoubt the suit in the proviso would be the original 
. suit by the creditor. But all this is mere surmise, provision for 
“a suit by the botrower has been made in Section 36(r) and the 
definition of “suit to which this Act applies " has been extended 


(D (941) 45 C. W. N. 1085. . 
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to cover execution proceedings, and this cannot be ignored, we 
must give the word 'suit' in the proviso* the logical meaning above 
indicated. It &nnot be said that the eWect of the interpretation 
is to hold, that the Act” means something which the legislature 
could never have intenfed to enact; there is nothing inhereħtly 
unreasonable in a provision by which the relief obtainable under 
Section 36 diminishes with the passage of time as the earlier 
'terminus of the twelve year period passes over some transaction 
which it weuld be advantageous to the debtor to have re-opened. 
We hold therefore that in the present case the operative date 
is the r4th July, 1927, being the date twelve. years prior to the 
date of the application in execution. This means that the calcu- 
lations are to start with a loan of Rs. 2000 on a promissory note 
made on the 2hd November, 1925. We do not agree with the 
view apparently expressed by the trial Court (with reference in 
this case to the promissory note of 1919), that if the original debt 
was incurred before the limitation period, then the full interest 
contracted for that must be allowed. This interest for which the 
debtor is liable is governed as far as the past is concerned 
by the provisions of Section 3o(a) of the Act. Proviso (r) to 
Section 36(1) merely fgrbids the re-opening of any adjustment 
'or agreement purporting to close previous dealings ànd to create 
new obligations ; it forbids us here going behind the promissory 
note of 1925 and looking further back into the past history of the 
adjustment made in that year. e 
We have- next to test whether relief can be given against the 
decree of 1932 for Rs. 2750, that is to say to ascertain if the decree 
imposed a liability in excess of that laid down in elause (1) or (2) 
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of Section 30. As we are dealing with a liability merged in a deereg , s 
prior to the commencement of the Act, the ,clause applicable is 


clause (2) ; the debtor is now by retrospective operation of the 
clause to be deemed to have been not liable to pay interest exceed- 
ing 10% simple for the period from znd November, 1925 to oth 
May, 1932, the date of the decree on a principal debt of Rs. 2000. 
This amounts approximately to Rs. 130q The decree was for 
Rs. 2750 including&he principal and was thus for an amount,not 
in excess of the limit specjficd in Section 3e(2). The decree 
therefore cannot be re-opened. . 

The lower appellate Court held that the trial Court was wrong 
in allowing instalments without re-opening the decree, though the 
point was academic in the view it took of the, effect of the previso 
to Section 36. In coming to” this cenclusion the Cóurt was 
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e 
pis d ` perhaps: misled. by misunderstanding some decisions of this Court 
1942, - Jn mortgage suits to this Very effect; the .lower appellate Gourt 


Jagabandhu Dé overlooked the distinctionfbetween the provisions of sub-clause (a) 


v. " S "T a e : 
Akshoy Kumar Sil. and those of sub-clause (b) of Section 34(1) of the Acty. the. former 
Co —— . rel&tes to mortgage loans, and the latter to*the other loans. In the 
“case of.loans other than mortgage loans an order for instalments can 
‘be made on the application of the judgment-debtor at any time 
IN v 


"E after the decree has been passed, whether the decree.was passed’ 
. before or after the commencement of the Act, and eeven if the 
*  judgment-debtor is not entitled to relief under Section 36. 
Mr. Chakravarty. suggested on behalf of the appellant that no such 
order should now .be made since the judgment-debtor did not 
apply under Section 34, but applied for the decree to be re-opened . 
under Section 36 ; as the application can be made at any time: and 
can still be made there is not.much force in this. 
The tial Court noted that the. balance of the decree was 
Rs. 1946-5 6, but this figure is not accepted. by the appellant ; we 
were. pressed not to alter the amount since it was nòt challenged 
by the decree-holder in thé lower appellate Court. . The respon- 
dent himself had the order of the trial Court upset. by the lower 
, appellate Court, and there is no reason why he should now take 
. advantage of it. The actual amount due is merely a matter.of 
‘calculation and may be ascertained in further execution proceed- 
ings.if the parties cannot agree as to the amount. 
e We therefore allow the appeal and direct that the balance of 
the decretal amount found due be paid by annual instalments of 
Rs. 400 plus a final instalment for the balance, the first instalment 
' , to be payable om the rst August, rg42.. We make no order as 
e „tO costs. 
No orders are ngcessary on the application. j 
PLS. Appedl allowed. 
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* Bo Mr. Justice Syed Wasim Ali and My. Justice 


R. B. Pal. 
MOULVI LUTFAR RAHAMAN AND ANOTHER 
: i 2. 


e : 
MOULVI WALIUR RAHAMAN AND, OTHERS.* -° 

_ Declaratory suit—Removal from office—Chairman of a District Board—Local 
| Self Government Act (IHI B. C. of 1885), section 28—0O»rder of Provincial 
Government, if illegal—Jurisdiction of Civil Court—Code of Civil -Pro- 
cedure (Act V of 1908), section g—Requisition contemplated by section 30 (b) 
.of the Local Self Government Act—Subsequent withdrawal UR vedutsition 

by some, members—Validity of such requisition, 


Per Nasim Ali, J: “There is nothing in the Local Self Goveriment Act 
“which takes'away the jurisdiction of the Civil Court to try a suit for a declara- 


«tion that the removal from Chairmanship of the Dieters Board by' the Provins 
cial Governmert was illegal. 


Per Pal, F : The decisicn of the Board or of the b Aa ‘finding: that 
the Chairman persistently neglected his duty as Chairman as prescribed by 
Section 28 of the Local Self Government Act is not conclusive and ' removal 


from office based of such a decision will be liable to be questioned in a Court of 
law : Case laws discussed, 


A Chairman ofa District Board therefor® m a legal character and is prima . 
facie entitléd¢o a relief froma Civil Court, under section 9 of the Code of 
"Civil Procedure from any interference with his right in such character. » M 


"The plaintiff respondent was "elected Chairman of the District Board of 
Jessoré which consisted of thirty members. «Fifteen members of the Board 
„afterwards sent: a requisition under’ section 3o(b) of the Local Self Goveen- 
ment Act for a special meeting for the removal of the plaintiff respondent from 
the office of the Chairman. -Then seven out of the fifteen requisitionists with- 
_drew from the requisition ‘before the expiry of the prescribed Period Plaintiff res- 
‘pondent didnot call a special meeting within the prescribed, period. Thereupon fif- 
teen members who sent the requisition called a special meeting which was presidede , 
over by the plaintiff respondent. He however dissolved the meeting on the ground 
-that there was no'valid requisition under the law. After the dissolution of the 
special meeting by the plaintiff respondent twenty two members'of the Board 
held another, meeting and passed a resolution asking the "Provincial Government 
for removal of the plaintiff from Chairmanship on the Brotind that he persis- y 
‘tently neglected his duties as Chairman of District Board and le was there: í 
upon removed from the Chairmanship: by the Provincfal Government : 


Held, on- the date of the meeting at which the resolution in question *was 
‘Passed there was no requisition eas required by section® go (b) of the Local 
Self Goverament-Act'and the meeting therefore was not sanctioned by law. 


*Appeal from Appellate Decree NG. 1141 of- 1941, against the decree of 
T. C; Banerjee, Esq., Subordinate Judge of Jessore, dated the 25th July, 1941, 
reversing that of Asutosh Das Gupta, Esq.) Munsiff. t. Third Court, Jessore, dated 
the 7th November,.1940. . c 


1942. 


February, 12, 13. 


Civin 
1942. 
we 


Moulsi Lutfgr 
Rahaman 


v. 
Moulvi Waliur 
Rahaman, 


February, 13. 


e e soe A - 
* THE CALCUTTA LAW JOURNAL. [Vor. 75. 


* 

Held, also, that as there was no valideresolution by the Board fof sending 
an application to the Provincial Government for the removal of the plaintiff 
respondent from the Chairmanghip the foundation of the exercise ef the . 
power by the Provincial Gov&nment was wanting and tle action taken by 
Government was ultra vires and ineffective, ° 

e Appeal by the Defendants. 

Suit for a declaration that the removal of the plaintiff respon- 
dent from the Chairmanship ‘of the District Board of Jessore under 
section 28 of the Local Self Government Act was illegal, inoperative 
and for permanent injunction. 

The material facts will appear from the judgment. 

Dr. N-C. Sen Gupta, Messrs. Jahnavi Charan Das Gupta, 
Sherfuddin Ahmed? and SZamsur Rakaman for the Appellants. 

Messrs. Atul Chandra Gupta, Syed Nausher Ali, Ramaprosad 
.Mookerjee, Amiruddin Ahmed, Khondkar Md. Hasan,. C. F. AH, 
Asizul Islam, Md. Asci, Nurul Huda, Ershad Ali, Samsul Huda, 
Saidur. Rahaman and Abdul Hakeem for the Respondents. 

* The judgments of the Court were as follows : 

Nasim Ali, J. :—This appeal arises out of a suit instituted 
by the respondent No. r against the appellants and the respon- 
dents Nos.2 to 29 for a deglaration that his removal from the 
Chairmanship of the District Board of Jessore by. respondent 

. No. 29 (the.Province of Bengal) under the last part of section 28 
of the Local Self Government Act was illegal and inoperative and 
for permanent injunctionerestraining the appellants and the res- 

-fondents Nos. 2 to 29 from interfering with the works of the res- 

pondent No. 1 as Chairman of the District Board. 

The material portion of section 28 is this : 

“The Proviacial Government may remove any Chairman of 

es , the District Board on the application of the Board if 

-he persistently neglgcts his duty as Chairman.” 

The case of the plaintiff respondent is that his removal from 
the Chairmanship of the District Board was illegal and inopera- 
tive inagmuch as theze was no valid application by the District 
-Board to the Provincial Government and that he did not persis- 

* tently neglect his duty as Chairman. 

. The trial Court found that there was a valid, application of the 
Board before the Provincial Government*and that the plaintiff 
respondent ptrsistently neglected his duty as Chairman. He accor- - 
dingly dismissed the suit. ! 

The plaintiff respondent appealed to the lower appellate Court. 
‘The Subordinate Judge who heard the appeal has come to a 
differen? conclusion. Hie findings are that there was no valid 


abrotossosttosenoe 
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application ‘of the Board before the Provincial Government and 
that there was no neglect of duty. on the part of the plaintiff 
redpondent as Chairman" of the Distrigt Board. He accordingly 
decreed the suit. . 
Hence this second appeal by the Disgrict Board of Jessore, and 
a member of the said Board. 


The contention on behalf of the appellants is that the lower 
appellate Court was wrong in holding that there was no valid 
application of the District Board before the Provincial Govern- 
ment. . 

The facts bearing on this point are these. Thirty members 
constitute the District Board of Jessore. On 17th December, 
1937, plaintiff respondent was elected Chairman of this Board. 
On 26th of April, 1939, 15 members of the Board sent a requsi- 
tion under section 3o (b) of the Local Self Government Act for 
a special meeting for the removal of the plaintiff respondent from 
the office of the Chairman. Between 28th April, 1939, and 18th 
May, 1939, seven out of the 15 requisitionists withdrew ¿from the 
requisition. Plaintiff respondent did not call a special meeting 
within the prescribed period. Thereupon 15 members who sent 
the requisition on the 26th of April, 1939, called a special 
meeting for the 30th of June, 1939. On the 29th of June, 1939, 
the Munsif of Jheneda issued a temporary injunction restraining 
the members of the Board from attending the special meeting at 
the instance of one of t e members of the Board. On goth of 
June, 1939, the District Judge of Jessore vacated this order in 
appeal ex parte without issuing any notice on the respondents in 
the said appeal. On the same day the special meeting was held. 
Plaintiff respondent presided over this meeting. He, however, 
dissolved the meetifg on the ground that there was no valid 
requisition under section 3o (b) as seven out of the IS requisi- 
tionists withdrew from the requisition. After the dissolution of 
the special meeting by the plaintiff respondent 22 members of 
the Board held another meeting and pasfed a resolution asking" 
the Provincial Government for removal of the plaintiff “from Chairs . 
manship on the ground that he persistently neglected his duties as 


. Chairman of the District Board. EN 


The lower appellate Court has found that the withdrawal of the 
requisition by 6 out of the 7 requisitionists was genuine and bona- 
fide and was intended to be acted upon. As regards the withdrawal 
of the requisition by the other member it is very difficult from the 
evidence in this case to siy whether it was bona fide "or was ih- 
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Git, tended to be add upon. Even ifethere was no valid witlfdiawal 
1942. by this member, after the withdrawal by the six requisitionists, 

. Moulvi Lutfar -the number of the remajnnig "requistionists was, less than “the 
Rabawan statutory number viz. one third. The contention of the appel- 


. Moulvi “Waliar lants is that the withdrgwal by the six requisition’sts cannot 
Rahaman, affect the validity of the original requisition inasmuch as. the 
. Nasim Ali, 9. original requisition was the joint act of all the requisitionists and 
on some'of the requisitionists under the law have no power without 
> e the consent of the other requisitionists to withdraw from the 
Í requisition. I am unable to accept this contention. * The re- 
quisition was no doubtsigned by the 15 requisitionists. But the 
Signatures of the igdividual members on the requisition were 
their individual acts and were not the result of any joint act of 
all the requisitionists. It was also contended op behalf of the 
appellant that as soon as the plaintiff received the requisition 
ofthe rs members the Chairman (plaintiff-respondent) was bound 
to call the meeting in law and this obligation of the .Chairman 
to call the meeting once created cannot be put an-end to by any 
ofthe réquisitionists. This contention has no force inasmuch as 
the Chairman is not bound to call a meeting before the - prese 
cribed period and the withdrawal took place before the prescribed 
period expired. If the withdrawal had? taken placé after, the 
prescribed period had’ expired the position might have. been 
different. In that case it might be said that after the refusal 
by the Chairman to call a ‘meeting within the prescribed period 
th® requisitionists themselves acquired a right to call the meeting 
and consequently that right could not be touched by subsequent 
withdrawals.. Iam therefore of opinion that on the date of the 
.meeting at which the resolution in question was passed there 
“awas no requisition as required by sections30 (b). Plaintiff was, 
therefore, right in dissolving the meeling and that the meeting 
held thereafter was. not sanctioned by law. There was, there- 
fore, no valid resolution by the Board for sending an application 
e to the Pibvincial Govetiment for the removal of the plaintiff res- 
, pondent fram the Change of the Board. 


e It was contended on behalf of the appellant that. the Civil 
Court has no jurisdiction to question the ordef of removal made 
by the Provipciaf Government undér section 28 of the Local 
Self Government Act. The jurisdiction of the Civil Court to 
try allsuits of a civil nature (this being a suit of civil nature) 
„can „be taken. away only by express words of a statute or -by 
necessary implications. We do not find anything in the Local 
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Self Government Act which takes Away the jurisdiction of the 
Civil Court to try this matter either expressly or by necessary 
implication. ‘Phe very. foundation of the exercise of the power 
by the Local Government under the last part of section 28. for 
the removal of the Chaftman of a District Board for persistent 
neglect-of duty as Chairman is the application of the Board. If 
there was no valid application by the Board to the Provincial 
Government the foundation of the order is gone. We do not 
see any reason why the Civil Court cannot declare the order of 
rémoval under section 28 as inoperative on the ground that 
there was no foundation for such order. Jhe lower appellate 
court has found that the plaintiff did not neglect his duty as 
Chairman. This is a finding of fact. The contention on behalf 
of the appellants is that the Civil Courts have no power to 
question the decision of the Provincial Government that the 
Chairman persistently neglected his 'duty. The condition prece- 
dent to removal of the Chairman is the existence of the neglect 
of his duty. Section 28 does not say that if the Provincia? Govern- 
ment is satisfied that the Chairman persistently neglected his duty 
the Provincial Government can remove him. Even assuming that 
the contention of the appellant on this point is correct it is of no 
assistance to them inasmuch as the foundation of the exercise of 
the power under the last part of Section 28 is a valid application 
by the Board and this was wanting in tlfis case. R 

For the reasons given above, I am of opinion that the decison 
of the lower appellate Court is right. The appeal is accordingly 
dismissed with costs to be paid by the appellanteNo. 2, the District 
Board of Jessore, the plaintiff respondent No? 1 including the 
costs of the paper: -book incurred by him and as taxed by the, 
office: ' . 

Pal, J. :—I agree. 

The relief prayed for by the plaintiff in the present suit relates 
to an order of removal of the plaintiff from 1fis office as "Chairman e 
of the District Board made by the Provincial Government under 
the-last part of Section 28 of the Bengal zt Government Act on” 
the application of the Board, ` . 
The relevant portión of Section 28 runs as follows :— 
“The Provincial Government may remove any" Chairman ofa 
District Board......... from his office............ on the application of 
the Board, if he persistently neglects his duty as Chairman." 

By Section 28 the legislature confers upon the Provincial 
Government power to remove ‘a Chairman, but the power is made 
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Civit. dependent on the existence of a certain state of facts. In exer- 

DE a cising the power no doubt the Government shall have to decide 

Moulvi Lutfar whether or not that state df facts exists. But thee jurisdiction of 

Rahaman the Government is made dependent, not upon its own decision of 

Moulvi Waliur “the question whether or “not the requisité facts exist, but upon the 

Rahaman, existence of those facts. It is certainly open to the legislature to 

è Pal, J. say that if a certain state of facts exist then and then only you 

e e will have jurisdiction to do what we will empower to do, but you 


J shall not have jurisdiction otherwise. In such a case the. existence 
* of such facts is not for the person conferred with the jurisdiction 
to decide conclusively, and if he exercises the jurisdiction which 
is given without the actual existence of those preliminary facts, 
the exercise of the jurisdiction may cerlainly be questioned and 
it may be held that he had no jurisdiction to do what he did. 


We are to construe Section 28 of the Local Self Government 
Act and it isa cardinal rule of construction that for this purpose 
we should primarily look to the language of the section and give 
* effect to it when it is clear and unambiguous, unless the result 
of such construction is manifestly absurd, in which case we have 
to look to the probable intention of the legislature and to place 
such construction as will fairly execute «that intention. It’ may 
be that from the view point of administrative convenience it might 
have been desirable to make the Government the final arbiter of 
the question «vhether or fot the facts existed which made the 
removal of the Chairman legitimate. It may be otherwise as in 
that case the Local Self Government itself may be reduced to a 
mere shadow. But we cannot speculate as to what was intended 
when the language of the section is clear and it makes the power 
«fependent on the existence of a certain state of facts and not on 
Government's own Wecision of its existence. This becomes still 
more’ significant when we compare the two parts of the section 
itself. In the first part the opinion of the Government is expressly 
* made a’ factor, whilé.in the second, the power is made dependent 
f , in unquali&ed manner on the existence of two facts, namely : 
e (1) that there mut be an application of the Board for the 
rentoval of the Chairman ; ° 
(2) that the “Chairman must have been persistently negligent 
of his duty as Chairman. 
“The decision neither of the Board nor of the Government 
° finding that the Chairman persistently neglected his duty as 
j Chairman is made cónclusive in this respect. Their decision may 
entitle them to Act under the section so as not to render 
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them fiable ‘to any damages. “But so far as the removal itself is 
concerned, that decision will not be conclusive and will remain 
liable to be questioned in a Court of law . 

Dr. Sen Gupta appeazing in support of the appeal relied on the 
cases of Davis v. Mayor, & Co. of the Borough of Bramley (1); 
Municipal Board of Benares v. Bihari Lal & Bros, (2); Vijaya 
Ragava v. Secretary of State for India in Council (3) ; Nataraja 
Mudaliar v. The Municipal Council of Mayavaram (4). 


The case in [1908] 1 K. B. 170, was one for damages. The 
case inl. L. R. 48 All. 560 simply followed this authority. The 
case in I. L. R. 7 Mad. 466 supports the view we take. In the 
case in I. L. R. 36 Mad. 120, the ord&r in question was 
that of a Collector declaring the invalidity of an election ofa 
candidate to a seat in a Municipal Council. The order was made 
under rule 36 of the Election Rules prevailing in that Province and 
it seems that the power conferred upon the Collector by that rule 
was dependent on his own decision of the condition of facts affect- 
ing the election. The decision proceeded upon the footing that 
thelegalcharacter claimed there could not come into existence 
till the election became final. The election which was alleged 
by-the plaintiff in that case to give him a vested status was, accord- 
ing to the learned Judges, only held conditionally on its being 
liable to be declared invalid. The election did not become final 
and consequently the plaintiff did npt as yet acquire the status 
claimed. We need not proceed to examine whether or not the 
view of the law taken on this view of the facts was correct. All 
that is necessary for us to say is that the position under considera- 
tion in that case was materially different from tbe one now under 
consideration and the very judgment shows that at least in cases 
of status already vesting a different consideration will prevail. 

A Chairman of a District Board as such has a legal character 
and is prima facie entitled to a relief from a Clvil Court from any 
interference with his right in that character unless and yntil that 
relief is taken away by any express provision of law as by the 


necessary implication ‘of any provision of, law. Sectión 9 Civil. 


Procedure Code ensures this relief and nothing could be pointed 
out in any way affecting this relief given him by this Section 9 Civil 
Procedure Code. . 


(1) [1998] 1 K. B. 170. 

(2) (1926) I. L. R. 48 All. 560. 

(3) (1884) I. L. R. 7 Mad. 466 (F. B.) 
(4 Go1rLL.R.36Mad.120. à . 
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It thus becomes pertinent to” see whether the requisite state 
of facts existed in this cage justifying „the. exercise of the power 
by the Board and by thes Government under Segtion 28 of the 
Act. " 

Jn my judgment theespecial meeting,held on goth'June, 1939, 
was not a legal meeting of the Board at all inasmuch as it was. 
not requisitioned by the requisite number of members as required 
by Section 30B. In my opinion the withdrawal by the seven 
members of the requisitionists was perfectly valid and effective 
and after this withdrawal the number of requisitionists stood at 
8 only. There was no obligation on the part of the members to 
requisition the meeting. It was their own respective voluntary 
acts when they signed the requisition and it was within the compe- 
tence -of a member to bea pariy-of the requision it remained 
equally competent for him to withdraw from it unless and until 
action was taken on the requisition. 

. In this view there was no meeting of the Board on goth june, 
1939 and consequently the application presented to the Govern- 
ment under the authority of the resolution passed at that meeting 
was no application of the Board. The very first requisite of the 
exercise of power under Secfion 28 therefore was wanting in this 
case and the learned Court of appeal below was right “in holding 
that the action taken by the Government was ultra vires and 


ineffective. 
e. 


PR d Appeal dismissed. 
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Before Mr. Justice N: G. 4. Edgley and Mr. Justicé 

4. S. M. Ahram. | i 
4 
‘BIJOY GOVINDA BASU 
IH a ae e 


NOAKHALI LOAN OFFICE LTD. AND OTHERS.* 


Sale held by a Civil Court—Stay of proceedings by the Debt Settlement Board— 
Bengal Agricultural Debtors Act (VII of 1956), section 34. 


A sale held by a Civil Court has the effect of wiping off the debt from the 
date of saleand there is therefore no debt or unsatisfied decree before the 
Court which required to be stayed under section 34 of the Bengal Agricultural 
Debtors Act after such sale: Nrisingha Chandra v. K@dar Nath (1) and Girija 
Kanta Roy v. Tuni Bibi and others (2) referred to. 

: Appeal by the Plaintiff. 

Suit for a declaration that proceedings in an execution case is 
ultra vires. è 

The material facts will appear from the judgment. 

Dr. N. C. Sen Gupta and Mr. Amarendra Chandra: Roy Chau- 
dhury for the Appellants. 

Mr. Jitendra Kumar Sen Gupta for the Respondent No. 1. 

Mr. Chandra Sekhar Bhowmik for the Respondents Nos. 2 
to 4. i ` 

The judgment of the Court were as follows : 

Akram, J. :—This appeal by the „plaintiff arises out of a suit 
fora declaration that all proceedings in Executioh Case No.,57 
of 1936 of the 2nd Munsiffs Court, Noakhali, after the receipt 
of a notice under section 34 of the Bengal Agricultural Debtors 
Act from Durgapur Rasulpur Debt Settlement "Board on the 18th 


December, 1937, were void, illegal and lra vires. ë 


The trial Court decreed the suit in part but the lower “appel” 
late Court dismissed it ; the plaintiff thereupon preferred the 
present appeal. * ' 

It appears that the defendant No. r in execution of a mort- 
gage decree against the plaintiff and thé froforma defendants * 
(Execution Case No. 57 of 1936) had the mortgaged properties, 
sold on the 24th September, 1936 ; some of the properties were 
purchased by the ‘decree-holder and some by others, the defen- 


*Appeal from Appellate Decree No, 413 of 1940, against “the decree of S. 
.C, Sen, Esq, District Judge of Noakhali, dated the 19th December, 1939, 
reversing that of Priyabrata Sen, Esq., Subordinate Judge, Noakhali, dated the 
22nd of May, 1939. . " 


(1) (1937) 41 C. W. N. 1307. * (2) (1939) 43 C. W. N. 978 
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dants Nos. 2, 3 and 4 ; on the 17th November, 1936, the plaintiff 
and the proforma defendant’ filed an application under Order 21 
Rule 9o Civil Procedure Code for setting aside the sale ; the 
sale was set aside exparte on the zoth Murch, 1937, ang an appeal 
thesefrom was dismissed*on the 3rd July} 1937. An application 
was thereupon made before the High Court by the auction- 
purchasers anda Rule was issued on the 8th November, 1937, and 
finally the case was remanded to the trial Court on the r5th 
February, 1938, fora hearing on the merits. On the oth Decem- 
ber, 1937, however the (plaintiff) judgment-debtor made an 
application to the Durgapur Rasulpur Debt Settlement Board for 
a settlement- of thi?debt and a notice of this application under 
section 34, Bengal Agricultural Debtors Act was received by the 
Munsiffs Court on the 18th December, 1937. Notwithstanding 
this notice the Court proceeded to hear the application for setting 
aside the.sale pursuant to the order of remand and ultimately 
dismissed it on the 3oth April, 1938, the Execution Case was 
thereafter revived and the sale was confirmed on the rath 
May, 1938. l 

It was urged before uson, behalf of the appellant that after 
receiving the notice aforesaid on the 18th December, 1937, the 
trial Court had no jurisdiction to proceed with the application 
forsetting aside the sale and to revive the Execution Case and 
confirm the sale; that as,the sale was set aside on the zoth 
March, 1937, the “debt” revived, so that the operation of sec- 
tions 33 and 34 of the Bengal Agricultural Debtors Act was 
attracted to the proceeding; that a mere deposit of the purchase 
money by the third party auction-purchasers was not sufficient 
to wipe off the debt and reliance was placed upon the decision 
in the case of Braja Bashi Roy v. Nagar Bashi Choudhury (1), 
in support. 

We do fot think however that the abovementioned decision 
cited by the appellant is applicable to the present case. The 
decision in the presént case seems to us lo depend upon the 
effect of the order dated the 15th February, 1938, passed by 
the High Court setting aside the order of the Courts below 
Setting aside the sale; in our opinion that order had 
the effect of wiping off the debt “retrospectively ; as the debt 
was satisfied by the sale, section 34 of the Bengal Agricultural 
Debtors Act had no application and consequently the trial Court 
was not obliged to stay these proceedings, vide the cases of 

(1) (1288) 42 C. W. N. 479, : 
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Nrisingha Chandra v. Kedar Nath (1) and Girija. Kanta Roy Civit: 
v. Tuni Bibi and others (2), As to the%leposit by the third party 1942. 


auction purchasers, the finding of the "lower appellate Court is 
that the balance of the ‘purchase money was deposited on the Noakhali Loan 
7th October, 1936, i. e.* “long before the 18th December, 19$7" office Ltd. 


and "by this deposit the entire decretal dues (Rs. 2,300 and odd) 
were satisfied". 


Bijêy Govinda Basu 
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In the above circumstances we are of opinion that there was . 
no debt oy unsatisfied decree before the learned Munsiff which 
required the proceeding before him to be stayed under the provi- 6 
sions of the Bengal Agricultural Debtors Act. 

We accordingly agree in the view taken by fhe learned District 
‘Judge in the Court of appeal below and dismiss this appeal with 
costs. The hearing-fee isto be divided equally between the two 
. Set$ of appearing respondents. 


Edgley, J. :—I agree. ; s 


P, R Appeal dismissed. 
. 
(1) (1937): 41 C. W. N. 1307. (2) (1939) 43 C. W. N. 978. 


e 
Before Mr. Justice B. K. Mukherjea and Mr. e 
Justice A. L. Blank. 


NAGENDRA NATH SARK‘AR Cm. 
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KRISHNAPADA SARKAR AND ANOTHER.* : March, 4. 


Code of Civil Procedure (Act V of 1908), section 60 clause (c)e-Agriculturist, 
residential house of—Exemption from attachment, 


Where it appeared from the evidence that thg' judgment-debtOr has got e G 
about 20 or 25 bighas of cultivable land with regard to which he has been 
recorded as an occupancy raiyat and he cultivated i$ under the Shag system by* s 
letting it out to bkag chasis and he derived another income of a very small sum 


from his zemindary properties : z 


. 
Held, that he was an agriculturist within the meaning of €lause (c) of sec- 
tion 60 of the Code of Civil Procedure and his residential house was therefore 
exempt from attachment, 


*Appeal from Original Order No. 122 of 1941, against the order of*N. C. 
Basu, Esq., Subordinate Judge of Burdwan dated the 25th January, 1941. ? 


1942. 
MÀ 


Nagendra Nath 
Sarkar 


v. 4 
Krishnapada Sarkar. 


March 4 
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Appeal by the Judgment: debtor. 

Objection to sale and atsfchment in execution of EE . 

Messrs. Baidya Nati® Banerjee and Chandrae Narayan Laik 
for the Appellant. : 

e No one for the Resporfdent. . 
The judgment of the Court was as follows : 
Mukherjea, J. :—This is an appeal on behalf of the judg- 

ment-debtor and is directed against an order of the Subordinate 
Judge, Burdwan, dated January 25, 1941, dismissing the,appellant’s 
objection to attachment and sale of his residential house on the 
ground that it was exempted from attachment under section 6o, 
clause (c) of the Cdile of Civil Procedure. 

The only point in dispute is as to whether or not the judgment- 
debtor was an agriculturist within tbe meaning of that clause. 
It appears to us from the evidence that the appellant has “got 
about 20 qr 25 bighas of culturable land with regard to which 
he has been recorded as an occupancy miyat, He admits in his 
depositign that he does not actually cultivate all these lands with 
his own hands, and gets them cultivated under the Aag system, 
by letting them out to dhag chasis. The other income which he 
derives from his zemindary properties is only Rs. 25, From the 
facts, appearing on evidence, it seems to us that the appellant is 
an agriculturist. There is no opposition on behalf of the respon- 
dents in this appeal. 

á In these circumstances, we allow the appeal and set aside the 
order of the Subordinate Judge, and direct that the house of the 
petitioner be released from attachment. 


. 
We make no prder as to costs in this appeal. 


. Blank, J. :—I agree. 


P. R. . Appeal allowed, 


"Vor. 75.] HIGH COURT. 


Before Mr. Justice A. G. R. Henderson. 
SAHA, SAMSUDINN a/ias - 
.SHAH SHAMSUDDIN*AHAMED 
. 7. 
SERAJUL HUQ* : 

Execution—Decree for costs passed by a Settlement Oficer or a Special Fudge 

transferred to a Civil Court—Furidiction of the Civil Court to execute the 

decree—Bengal Tenancy Act (VIII of 1885), Section 107, terms of. 

A decree for costs passed by a Settlement Officer or a Special Judge ina 
proceeding wader Section 106 of the Bengal Tenancy Act, can be transferred 
and executed by a Civil Court in view of the terms of Section 107 of the 
Bengal Tenancy Act. 


Appeal by the Decree-holder. . 

The material facts will appear from the judgment. : 

Mr. Abul Quasem (No. 2) for the Appellant. 

Messrs. Bholanath Roy: and Nurul Hug Chowdhury for the 
Respondent. : ‘ . 

C. A. V. 

The judgment of the Court was as follows. å 

This appeal is by the decree-holder. The question at issue 
between the parties is whether the Munsiff had jurisdiction to 
execute the decree in question. The respondent brought a suit 
under Section 106 of the: Bengal Tenancy Act. The appellant 
was defendant No. 3. The suit was dismissed by the Assistant 
Settlement Officer. The respondent appealed : but, instead of 
prosecuting his appeal on the merits, be applied tò the Specjal 
Judge for leave to withdraw the suit with liberty ‘to institute a 
fresh suit on the same cause of action. This prayer was 
allowed : buta sum of Rs. 64 was awarded to the appellant as 
costs. The appellant prayed for execution to the Collector who. 


was the .Zx-officio Settlement Officer and the. Gone sent the” 


case to the Munsif for execution. 

One contention of the respondent Betor the Munsif | was that 
‘the Munsif had no jurisdiction to execute a decree for costs passed 
by the Special Judge. The Munsif overruled the objection and 
the respondent appealed. The Subordinate Judge hel that the 
Munsif had no jurisdiction to execute the decree for costs but 
did not decide the &ther points which arose-for his consideration. 

My attention has been "drawn to some decisions dealing with 
execution proceedings in an ordinary Civil Court in the case of 

* Appeal from Appellate Order No. 202 of 1949, against the order of 
Dhirendra Nath Bagchi, Esq., Subordinate Judge. Second Court, Chittagong 


dated the 21st August, 1940, reversing that of A. ‘Das, Esq., Mungiff, Sadar 
5th Court, Chittagong, dated the goth April, : 1949. 
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decrees passed by a Revenue Offiter. None-of them, however, is 
directly in point. In the,avell known, Privy Council decision in 
the case of Nilmoni Single Deo v. Taranath, Mukerjee, (x), their 
Lordships had to consider the question of rent suits tried 
by, a Revenue Officer under Act X off 1859. It was held that 
such decrees can be executed by Civil Courts to whom they are 
transferred in another District. The decision turned upon the ' 
interpretation of the term ‘Civil Court in that Act, and is of 
no direct help. In the case of Jit Lal Singh v. Raja Kamaleswari 
Prosad, (2), it was certainly laid down that some decrees passed 
by a Revenue Court may be executed ina Civil Court. I may 
also refer to the «ase of Ram Lochan Singh v. Kumar Newas 
Prosad Singh. (3). : 

In the present case the question depends upon the terms of 
Section 107 of the Bengal Tenancy Act. In addition to providing 
for the procedure to be adopted by the Revenue Officer, it also 
provides that his decision, in every such proceeding shall have 
the force and effect of a decree of a Civil Court. In my judgment 
those words are sufficiently wide to include the procedure for 
transferring decrees for execution and, if that is so, there is no 
reason to, cut down the worfls to mean that such a decree can 
only be sent to another Revenue Officer. * ° 

One special argument advanced by Mr. Roy is based on the 
fact that the order made in this particular case did not amount to 
a decree ; that is to say, “even if the decree for Gosts made by the 
ASsistant Settlement Officer could be transferred to a Civil Court, 
the decree for costs made by the Special Judge could not, as his 
order does not amdunt to a decree. In my judgment there is no 
substance in this distinction. The decision shall have the effect 


^ -*of a decree of a Civil Court and the decision that the respondent 


a 


is to pay césts to thé appellant has effect of an order for costs made; 


by a Civil Gourt. 
The order of the lower Appellate Court i is accordingly set aside 


* and the’ case is remanded to him for determination on the other 


, points raised in the appeal. 
Cost in this Court vill abide the result—hearing fee, one gold 


mohar. . mel nae: 
P. R. go Appeal allowed, Case remanded, 
(1) (1882) I. L. R. 9 Calc. 295. L. R. 9 I. A, 174. 
(2) (1912) 16 C. L. J. 555. (3) (1908) 9C. L. J. 125; L L. R. 56 Calc. 252, 


Voi, 7 54) HIGH COURT. : 
CIVIL REVISION. 


Before Mr. Justice A. G. R. Henderson. 

e TIRTHAPADA DEY AND ANOTHER 
j v. 

Sx. KABIRUDDIN AND OTHERS.* 


Bengal Money Lenders Act (X B. C. of 1949), Section 36—Decree passed by 
a Small Cause Court Fudge—Re-opening of the decree by that Court— 


Furisdiction—Another application before a Debt Settlement Board, ifa bar, °? 


A Small Cause Court Judge has jurisdiction to re-open a decree of his Court 
under Section 36 of the Bengal Money Lenders AcPinspite of the fact that 
another application in respect of the same matter was pending before the Debt 
Settlement Board, 

Application for Revision under Section 115 of the Code of Civil 
Procedure. . 

Application under Section 36 of the Bengal Money Lenders 
Act for re-opening a decree of a Small Cause Court Judge., 

The material facts will appear from'the judgment. 

Messrs, Apurba Charan Mukherjee and Samarendra Nath 
Banerjee for the Petitioners. j 

Messrs, Bimala Charan Deb and Nani Lal Dey for the Oppo- 
site Party. | 

The judgment of the Court was as fgllows : é " 

This is a Rule calling upon the opposite parties to show cagise 
why a decree made by the Small Cause Court Judge of Serampore 
under the provisions of Section 36 of the Bengal Money Lenders 
Act should not be set aside. The Rule was issged upon ground 
No. 1 which is to the effect that the new decree was passed without . 
jurisdiction. 

In order to understand the point certain facts have to be 
stated. The petitioner obtained 4 decree in the Small'Cause Court 
for Rs. 230 and Rs. 40 for costs on the r6tb of November, 1937. . 
He took out execution proceedings on the 24th of January, 1940. " 
The opposite parties applied to a Debt Settlement Board on the 
17th of February, 1940. In the meantime the execution proceed- 
ings went on and the petitioner purchased cgrtain property for 
Rs. 299 on the 24th of May, I940. The opposite parties made 
an application under Section 36 of the Bengal Money Lenders 

* Civil Revision Case No, 1541 of 1941 against the order of Moulvi 


Mahammad Sader Hossain, Munsiff, Second Court, , Serampur (Hooh dated 
15th September, 1941. " 
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Act on the 22nd of March, 1941. The Small d Cdi Judge 
re-opened the decree and posed a new docte on the 15th of 
September, 1941. ,- Du 

The contention made i in support of the Rule is that the Small 
Cause Court Judge had no jurisdiction to deal with the “application 
inasmuch as there was another application pending before the 
Debt Settlement Board. It is suggested that a debtor has no right 
to seek protection under both these Acts but must_elcct between 
them. 

. Now if the jurisdiction of the Civil Court is to be excluded there 
must be some clear provision to that effect in the Bengal Agricultural 
Debtors Act. Mr. Mukherjee was unable to draw my attention 
‘to any section which would prevent the opposite parties from filing 
an application under the Bengal Money Lenders Act. Section 
33 is. concerned only with suits against a debtor. Section 36 
provides that in certain cases a decree of the Civil Court will be 
a nullity. It is not for me to decide now whether the decree 
against which this Rule is directed is a nullity. Undoubtedly it 
may be a nullity. It is enough for the purpose of deciding the 
‘present case to say that Section 36 implies that the Small Cause 
Court Judge had jurisdiction “to go on with the matter. If the 
-parties like to take the risk that the decree may be a nullity, they 
are entitled to do so. 

Finally, Mr. Mukherjeg stated that it is ngg that the 
Dgbt Settlement Board and the Civil Court should enquire 'into 
the same matter. Now it is quite true that the parties might have 
„approached the Small Cause Court Judge and asked him to keep 
.the matter pendjng until the Debt Settlement Board had reached 
à decision one way or the other. Suffice it to say that the peti- 
‘tioner never made any such application. I am now .concerned 
.not with the convenience of the parties but with a question of 
jurisdiction.* 

The ,Rule is discharged, In the circumstances of the case 


* I make no order as to tosts. 
` ; . 


P. R. : . Rule discharged. 


e ‘ ——— j . 
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PE DLE CRIMINAL REVISION. e gd 
duc die end ib . cu a CRIMINAL, . 
* Before à Mr. Justice R. F: Lodge pt Mr. Justice R. B. Pal. ien 3945. 

NARESH. GHANDRA DAS AND OTHERS ! to August, 20, 21, 22, 
. . ; ; -a BBs 
e D. i s = 
; KING- EMPEROR*, 4 
Admissibility in edidenee--Stateinent made by accused before Police officer—~ - * 
Possession of. opium-—Criminal . Procedure Code (Act V of. 1865), sec- e e 


tion 162. 


Per curiam : The effect of section 162 of the Code of Criminal Procedure 
is that section 27 of the Evidence Act is pro tanto repealed, 


Cases in different High Courts discussed, 


The following facts were proved in the present case. The accused Sundar 
Sing was in the car driven by Naresh ; that the said car was chased by the 
„Police, from K to M ; that the accused got down from the car and ran towards 
a shop from the verandah of which he was arrested by the Pobice ; that the A ST ` 
opium was discoyered underneath the water; that part was taken by the 
'accused in the matter of discovery of opium other than the Statement made 
“by him to the Police; that the accused led the "Police „Party from M toS and 
“there pointed out the exact spot where the gunny bag containing the opium was 
lying and himself brought out the bag: e G 


Held, that these facts areenot sufficient’ to bring the case under section Qa) 
of the Opium Act. If along with these factsthe statement of the accused * 
„alleged to have been made to the Police (viz. that it was he who threw the 
opium bag there from the car) be. taken then, it would. be legitimate" for the 
Court to find (a) that the opium bag was in the car and (b) fhat it was ugder 
the control of the accused and that the accused ihrew it from the car 
(which was béing chased by the Police) : this would justify the Court in fading 
póssession of opium with the accused. , . 


The guestion at issue was whether the statement = the'Police was adinissible 
€. 
.in evidence: - E PE . 


Held, that no portion of the statement was admisfible in evidence, it being 
: hit, by section 162 of the.Code of Criminal Procedure.’ 1 r } 


- Per Pal, Ti. The admissible portion of the information was to the ` effect 
“gunhy bag was thrown into S". Excepting the ‘alleged ` Statement by the, Ñ 
.accused there was.no other evidence to show that the accused ever had any 
control oves the bag in question. Other evidence along with the. admissible 
Porton of the skema bon did not establish possession of the accused. 


_ Section 27 o£ the Evidence Act allows so much of the igformation to be given 
in ‘evidence as would suffice ‘for the discovery itself. and for notbing else. 


- *Criminal Revision Case Nos. 595 and-646 of 1941, against the "déeisiuns ‘of 
A. Ahmed, Esq., Sessions Judge, Assam District, dated the 3oth - April, 1941, 
` affirming those of Md. Umaruddin Esq.,. Magistrate, ist Class of Dibrugarh, 
“dated the 8th January, 1941. m" . 
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Ld 
CRIMINAL, The portion of the alleged statement Which purported to ascribe the authorship 
1941. of “the act of throwing" to the accused himself was not admissible in 
— evidence under section 27 of the Evidence Act. p . 


Naresh Chandra 


Das Lodge J, was against giving limited scope to section 2? of the Evidence 


v. Act (as given by Pal, J) and was of opinion thaf if evidence were given that 

King-Emperor. theeccused ‘threw the opium iflto the spot’, tre whole of that statement would 
TIUS be admissible under section 27, 

Per Curiam: Conviction on mere suspicion, however strong, cannot be 


. - supported. 
"M € Applicalions for Revision under section 435 Criminal Procedure 
e Code by the Accused. li 

Cases urider sections 9(a) and 9(c) of the Opium Act. 

Messrs. J. C. G&pta and Sudhansu Bhusan Sen for the Accused 
Petitioners. 
7 Messers. Hamidul Hug and J. N. Banerjee for the Crown. 
C. A. V. 
August, 28.° 


The judgments of the Court were as follows : 

Pal, J. :—These two Rules were issued by this Court on the 
petition® of the two accused persons calling upon the Deputy 
Commissioner of Lakhimpur to show cause “why the order of 
conviction and sentence complained of in the petition should not 
be set aside or such other or further orders made as to this Court 

* may seem fit and proper". 

The petitioner in Criminal Revision No. 595 of 1941 is Naresh 

e Chandra Das who has beeif convicted under section 9 (c) of the 

' . Otium Act and sentenced to undergo R, I. for six months. 

The petitioner in Criminal Revision No. 646 of 1941 is Sundar 
Sing who has been convicted under section 9 (a) of the Opium Act 
and seritenced to*undergo R. I. for one year. 

e The prosecution :ase is that on the sth September last at 
about ro-30 p. m. the Officer-in-charge of Tinsukia Police Station, 
B. B. Dam, happened to be on patrol duty at Bansbari on his 
way back from Panitola. He saw taxi Cab No. ASL 168 pro- 

o ceeding towards Tinsukia from the direction of Dibrugarh. Accor- 
ding to prgvious information he suspected that opium might be 

» carried in that taxi cabe Accordingly he returned to the Thana 

and proceeded in the direction of Makum accompanied by A. S. I. 

G. C. Das and twe constables. On tbe way he met one Bangshi 

Nai and asked him to follow with his car. 

The Officer-in-charge on arrival near Khemani Rice Mill which 
e is situated near the Trunk Road leading to Makum noticed the 

. taxi'cab in question imthe millpremises. Meanwhile Bangshi Nai 

arrived with his car with dne Lachmi Narayan. 


Vor. 75.] ‘nicu count. . „509° 


The Officer-in-charge told tfe members of his party that he CRIME 
would search the taxifor opium and, left A. S. I, G. C. Das near "1941. 
the car with a constable and Bangshi ow the Trunk Road at some Ngresh Chandra 
distance to the east of the gate of the Rice Mill and he himself Das 
proceeded “with Lachmi, Narayan and ethe constable Gyasuddin King-Emperor. 
towards the gate to stop the caras it would come out. In the Pal, F. 


meantime the taxi started and came out of the gate and proceeded =s 
towards Makum (eastward). The officer raised his hand and 

shouted out to the driver to stop the taxi—but disregarding the e >œ 
signal, it ran ahead. The officer then shouted out to the A. S. I. 
to stop the car. The A.S. I. and the constable who was with 
him stood on the middle of the road, shoutede out to the driver 
and raised their hands by way of signalling to stop the car. As 
the car did not stop they placed their lathis across the. road but 
the driver of the car ignoring these signals and obstructions 
drove ahead though one of the head lights was smashed in con- 
sequence. . 


The Officer-in-charge then got into Bangshi's car with A. S. I., 
G. C. Das and chased the taxi which was being driven ata break- 
neck speed and the back light could only be seen from a distance 
of 234 miles. k 


The Officer arrived at Makum and met one Darjey Lama and . 
his brother Ganga Bahadur on the road and from the information 
furnished by them traced the taxe in Durgabayi Lane which e 
adjoins the Trunk Road. Accused Naresh was found in the war. 
He was questioned by the police officers as to whether he with 
another had carried opium in his taxicab. After being repeatedly 
questioned he made a statement. Then on theeinformation given 
by Darjey Lama, a search was made for the end man and accused * 
Sundar Sing was found sitting on the verandah of a sweets-shop. 
Sundar Sing was questioned and confronted with Naresh and in 
consequence he stated that he had thrown the opium at Sukhan- 
pukuri and offered to show it. Then he led the police party, 
to Sukhanpukuri where a gunny bag containing the opium was 
discovered lying under water on the roadside. This gunny bag 
was found to contain 16 cakes of opium weighing 8 srs. 3 chataks. 
The opium was seizéd and, both Naresh and eSundar Sing were 
sent up under the Opium Act. The charge again&t Sundar Sing 
is that he possessed the opium, and that against Naresh is that he E 
. knowingly permitted his taxi cab to be used for the transport of , 
opium by accused Sundar Sing, which is an offence under the 6 
Opium Act. 3 ° S s 
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The exact charge framed against Naresh Chandra” Das, the pe 
' tioner in Criminal Revision, 595 of 1941, yan as follows :— : 
"That you on or abofit the sth day of September,’ r94o at 
“Sukanpukuri being the owner or occupter of taxi cab No. A. S. L. 
` 168 knowingly permitted*it to be used fot transport of opium by 
‘accused Sundar Sing, which isan offence under section 9 of the 
„Opium Act and thereby committed an offence punishable, under 
“section 9 (c) of the Opium Act as amended i in 1933." 
`_ The accused Naresh Chandra Das pleaded not guilty. to “this 
'charge and denied that he made the statement attributed to him to 
the Police. He did not, he said, knowingly or otherwise carry any 
passengers with optim i in his taxi. 


Both the trying Magistrate and the ianed Additional dang 
Judge on appeal could refer only to.the conduct in refusing to 
“stop his taxi though signalled by the Police to do so, as.the evidence 
against tlfis accused person. Beyond this no other evidence 
establishing his guilt could be pointed out in this case. His 
“conduct no doubt raises a strong suspicion against him. But con- 
“viction ona mere suspicion, however strong, cannot be supported. 
We have gone through the egtire evidence in this case and in 
our opinion the charge against this accused has not at all.beén 
“established by the evidence on récord including his suspicious 
. conduct. 

The result is that the Rule in Canina Revision Case No. 595 of 
. 1941 is made absolute. The conviction of accused Naresh Chandra 
Das andthe sentence passed against.him are set aside and he is 
“acquitted. The order of confiscation of taxi cab No. ASL 168 
under section r» of the Opium.Act is also set aside. Accused 
eNaresh Chandra Das should be set free forthwith and the taxi cab 
. No. ASL 168 should be restored to him immediately. 

“As regards Sundar Sing, the petitioner in Criminal Kerso 
- Case 646 of 1941, the charge framed against him ran as follows :: 

"That you on or about the 5th day of September 1940 at 
 Sukanpukhuri possessed 8 seers 12 chataks of opium and thereby 
* committed an offence panishable under section 9 (a) of the Opium 
.AcQ" - e : 

Section 9 (a) of the Opium Act runs as follows :— 

“Any person who, in contravention of this Act, or of tules 
“made and notified under section 5 or section 8, possesses opium... 
err shall on conviction before a Court, be punished. ......... T 


witl? imprisonment ANAN : 
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The accused pleaded not guilty to this charge and denied that 
he possessed opium or pointed it out td&he Police officers as alleged 
by the prosecutien. Sh $ 


To estąblish this chats against the accused the prosecution 
relied on the evidence $f 6 witnesses examined by it as also en 
the confession alleged to have been made by the accused to the 
Police leading to the discovery of the opium at Sukhanpukuri. 


. None of the witnesses examined could depose to the factum of 
porsession* of the opium by the accused. The entire evidence 
is directed to establish three facts first, that the accused made 
certain statement to the Police, secondly, that in consequence of 
that statement the Police moved to discover the opium, and thirdly, 
that the opium was discovered asa result of this move and with 
further assistance of the accused. 


' On this evidence the learned Magistrate who tried the case 

found :— 

‘(t) (a) that the accused Sunder Sing did make a statement 
40 the Police while in the custody of the Police ; 

(b) that the said statement was not obtained by any threat or 
inducement ; s 

(c) that the statem&nt made by him to the Police was to the 
following. effect - “ li had thrown the opium on the road side at 
Sukhanpukhuri ; ? A 

(d) that he also offered to o show the uie where ke had. thrown 
the opium ; ‘ 

(2) (a) that Sundar Sing not only made the above statement 
but actually led the Police party to the spet and Pointed out the 
place where the opium was actually found ; 


- (b) that Sundar Sing had the exclusive knowledge of the” 


place where the opium was and pointed it out himself. 


On ‘these findings and being of opinion that the statement made 
by Sundar Sing to the Police was evidence against him under 
Sections 27 and 24 of the Evidence Act,*the learned Magistrate 
-found the charge under Section. 9(a) of the. Opium Acf as estab- 
-lished against the. accused and consequently convicted. him of the 
offence. derah : 


* On appeal by the accused the learned Additional Sessions 
Judge found :— 
*(t) (a) that Sundar Sing was in the car driven by Naresh 
' Chandra Das ; x . 
(b) that the car was chased by the Police: $3 ue 
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(c) that Sundar Sing got dówn from the car and ran towards 
a shop from the varandah of which he was arrested by the Police ; 

(2) (a) that Sundar ing being questioned, by the Police 
Officer-in-charge informed him that he had thrown the opium at 
Sukhanpukuri E A š 7 

(b) that accordingly the Police party with Sundar Sing and 
Naresh Das came in 3 cars to Sukhanpukhuri ; 

(c) that at Sukhanpukhuri Sundar Sing, who was coming 
in one car with A. S. I., G. C. Das, pointed outa place where on 
a search by torch light the gunny bag containing opium” was found 
lying in water about 2 feet from the edge of the road ; 

(d) that the ear was stopped near the place at the instance of 
Sundar Sing ; 

(e) that torch lights were flashed and the gunny bag was seen 
and was picked up by Sundar Sing himself. 

The learned Judge further held that the statement of Sundar 
Sing to the Police Officer to the effect that ‘he had thrown the 
bag at Sukhanpukhuri is an information leading directly to dis- 
covery of the opium in question and is therefore perfectly admis- 
sible in law. 

The learned judge therefbre held that the Magistrate was 
justified in his conclusion that Sundar Sing was in illegal posses- 
sion of the opium and upheld the conviction and sentence. 

Mr. Gupta appearing in support of this Rule urges the following 
points:— ° : ; 
° 3. That the statement alleged to have been made by the 
accused to the Police was not admissible in evidence and could 
not be used against him for any purpose under Section-162 Criminal 
Procedure Code, 

2. 'That there is absolutely no evidence to show what the 
exact statement is that was made by the accused and that unless 
and until the exact statement made by the accused is established 
nothing can be proved against him under Section 27 of the Evidence 
Act: ° . : 

3(a) That the :tatement in question did not come within 
Section 27 of Evideñce Act at all inasmuch as the discovery of 
thé opium took place not ‘by “and” in consefuence’ of any por- 


tion of the information conveyed By the alleged statement but by 
‘the act of the accused in pointing out the place; ` l 


(b) that in any case the portion of the statement which pur- 


` ports to ascribe the act of throwing of the opium to the accused 


is not covered by Section 27 of the Evidence Act; 


. 
Vor. 75.] HIGH COURT.' 


| . 
a(2) That beyond the alleged statement there is no other 
evidence on the record «hich wouldsestablish the charge against 
him ; e 
(b) that the alleged Confession, if confession it was, having 
been retracted, the accusfd could not be "convicted on it without 
independent corroborative evidence on the material point ; 


5. That even assuming all the facts found against the accused, 
his possession of the opium has not been established and hence 
the conviction under Section g(a) of the Opium Act cannot be 
maintained, 


The findings of fact arrived -at By the Harned Additional 
Sessions Judge, viz. (1) that the accused Sundar Sing was in the 
car driven by Naresh Chandra Das, (2) that the said car was 
chased by the Police from Khemani to Makum and (3) that Sundar 
Sing got down from, the car and ran towards a shop from the 
verandah of which he was arrested by the Police,—are amply 
supported by the evidence ‘on record and we see no regson to 
interfere with these findings. . 


The factum of discovery of the opium at Sukhanpukhüri under- 
neath the. water is also amply established by the evidence on 
record and this evidence is certainly admissible in law. The 
evidence as to the part taken by the accused in the matter of 
' discovery of opium other than the alleged statement _made by* him 
. to the Police is certainly admissible in law and the evidence om 
this point amply. supports the finding that the accused led the 
Police party from Makum to Sukhanpukhuri and there pointed 
out the exact spot where the gunny bag containing the opium was 
lying and himself brought out the bag. 


These findings standing by themselves, however, would not 
justify the conclusion that the accused possessed the opium at 
any time and would not therefore suffice to Support the conviction 
under Section g(a) of the Opium Act, . : . 


If along with the above facts we take the statement 
of the accused alleged to have been måde to the Police, 
(viz that he it wasewho threw the opium bag there from the cat) 
then the chain of evidence will be complete from Which it will be 
perfectly legitimate for a Court of fact to find-— 

(r) that the opium bag was in the car, 

(2) that it was under the control of the accused, 


and (3) that the accused threw it from “the car (whieh was 
being chased by the Police). 
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These, in our opinion, would justify a Court of fact in finding 
„possession of the opium wil}r the accused, The learned Additional 
Sessions Judge did arrife at that conclusion and sitting in "exer- 
cise of our Revisional Jurisdiction we shall not be justified in 
disturbing this conclusien unless we figd that the sfatement was 
not admissible in evidence either wholly or in part. 

The relevant portion of Section 162 Criminal Procedure Code 
which occurs in Chaper XIV of the Code runs as follows :— 

“No statement made by any person to a police officer in the 
course of an investigation under this chapter shall, if reduced into 
writing, be signed by the person making it, nor shall any such 
statement or any®record thereof, whether in a police diary or 
otherwise, or any part of such statement or record, be used for any 
purpose (save as hereinafter provided) at any inquiry or trial in 
respect of any offence under investigation at the time when such 
statement was made..........-- Seek eie o dti SKAK WR sa 

The prohibition of this section extends to— E ‘ 

(zp ‘all statements : 

(a) the statement néed not be confessional or it applies equally 


to all statements, confessional or otherwise ; 
e 


(b) the statement need not be reduced into writing : it applies 


equally to all statements, whether reduced into writing ‘or not ; 
(2) by whomsoever made : T 
4 (a) the prohibition applies equally to statements made by any 


eperson, whether accused or not ; Fakala Narayan Swami v, The. 


King Emperor (1). 
(b) the persgn making the state ment need not be in the police 
custody while making the statement ; 
- but i " 
(1) The statement must be made to a police officer ; 

and (2) must be made in the course of an investigation under 
Chapter XIV of the Code of Criminal Procedure. "me 

In the present case the statement in question admittedly fulfils 

~ all the above requiréments of the section excepting the last. 

Mr. "Gupta appearing for the accused contends that it also 
fulfils the last requirement, viz. the requirement of having been 
made in coursg of an investigation under Chapter XIV of the Code 
of CriminaPProcedure. i ] 

Chapter XIV ofthe Code relates to “ Information to the Police 
and their powers to investigate " and comprises Sections 154 to 176. 

* Section 154 relates to the recording of information in cognizable 
cases and Section 155, in non-cognizable cases. Section 155 (2) lays 
(x) (1929) L. R. 661, A. 66 ; 69 C. L. J. 273. 24 


. . 
Vor. 75.] HIGH COURT. 
e 
. 
down that “No police officer shall investigate à non-cognizable 
case without the ‘order of a Magistrate of the First or Second class 
having power tg ‘try such case gr comihit the same for trial, or of 


a Presidency. Magistrate.” e ‘ 

Section "136 authorises an officer-in-eharge of a Police Statjon 
to investigate any cognizable case without the order of the Magis- 
trate. Section 157 lays. down the procedure to be followed where 
from the information received an officer-in-charge of a Police 
Station suspects a cognizable case, 

It thus appears that Chapter XIV of the Criminal, Procedure 
Code applies equally to cases, cognizable and non- cognizable ; 
only in non-cognizable cases the police %fficer is not to 
take up investigation without, the order of a Magistrate. 
But when he does take the investigation in non-cognizable cases, 
the investigation which he holds becomes an investigation under 
‘this Chapter XIV, provided the requirements of Sectipn 155(3) 
Criminal Procedure Code are complied with. 

Chapter XIV. of the Criminal Procedure Code thus, applies 
to— A 
(1) Investigation in cognizable cases. 
` (2) Investigation in non- -cognizable cases only when the 
` requirements of Section 15 5 are statisfied. 

Section 155 of the Code comprises three sub-seclions. Sub- 
section (1) simply empowers the offizer-jn-charge of a police sta- 
tion to record the information and enjoins that the informapt 
shall be referred to the Magistrate. Sub-section (2) expressly 
prohibits the police officer from investigating a non:cognizable: 
case without the order of a Magistrate. Stib-section (3) then lays 
down how the police officer should, proceed in case he gets the 
order of the Magistrate. Sub-section (3) runs as follows. 

* Any police officer receiving such order may exercise the same 
“powers in respect of the investigation. ........... as an EE -:harge 
‘of a police station may exercise in a cognizable case." 
^ This sub-section is the only provision by virtue of which an 
investigation in non-cognizable cases shall come undér chapter 
XIV, and it is limited i in its application to a police officer receiving 
suck order (the order of a Magistrate). If a, police officer is 
otherwise authorised to investigate a non- -cognizable case that 
“power of investigation will not by itself attract the provisions of 
this chapter. Thus a police officer may be authorised to investigate 
non-cognizable cases under the Opium Act. But this power of 
investigation does not necessarily bring the investigation itself 
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—- under chapter XIV of the Code 'of Criminal Procedure. In the 
1941, . Bengal Opium Act in, sectipn 20'B added by the Amending, Act 
Naresh Chandra of 1933 (B. C. Act V of 933), a special provisipn is made for 





Das. such investigations. In the Assam Act dhere is no such corres- 
King-Emperor. . popding provision. . e 

Pal, J. ' Section 4 (f) of the Code of Criminal Procedure defines 

“congnizable ‘offence” and “cognizable case". For our present 

AE we purposes we are concerned with the definition of “cognizable 

case” which expression means “a case in which a police officer ...... 

S. agawa MAY ura under any law for the time being in force arrest 


without warrant". Section g (a) of the Opium Act is an offence for 
' “possession” of thè opium. For such an offence the offender can 
be arrested without warrant under the Assam Opium Act. Section 
15 of the Opium Act being amended by the Assam Opium 
( Amendment) Act, 1933 (Assam Act I of 1933) stands as’ 


. follows :— f f 
“Any officer of any of' the said departments ..... ......may ...... 
Pere. .*. detain and search any person whom he has reason to 


believe to be guilty of any offence against this or any other such 
law, dnd, if the search confirms such belief, arrest him and any 
other person in his company". i. Te . 
. In this particular case it is the-case of the ‘prosecution that as 
^ & matter of fact the police officer arrested Sundar .Sing .before 
e he made any statement. Im my opinion, therefore; when Sunder 
Sing is alleged to have made the statement to the police, the 
police was in seisin of a cognizable case within the meanirg of the 
Code of Criminal Rrocedure. —— 


The investig&ition by the police, namely, by the officer-in charge 
* eof the police station Tinsukia'in the present case was, therefore, 
one under chapter XIV of the Code of Criminal Procedure. At 
least from, 6th September 1940, the police officer expressly. pur- 
ported to hold the investigation under that Chapter of the Code. 
e Onthe th September, 1940, the officer purports to record what 
he styles as the first information of a cognizable crime reported 
° " under section 154 Cfiminal Procedure Code at Police Station 
Tinsukia. He records the date and hour, of occurrence as 5th 
September, 19405 at 12 midnight and the date and hour when 
reported as 6th September, 1940, at 2-40 a.m. The place of 
occurrence is given as Sukhanpukhari, the informant being the 
. police officer himself. 'The information recorded runs as 

° follows ;— ° 


Vor. 75. HidH Couit, " "s 
* . : 

«Tr was on patrol duty in’ Panitola centre. I saw taxi No. 
ASL 168 coming from Dibrugarh sie to Tinsukia side at about 
10:30 p. m. negr Bansbari. I followed “the same after picking up 
more officers and men from the P. S. on my way. I noticed that 
the taxi was waiting inside the Rice Mill* compound of Gobardhan 
Das Khemani of Sukhunpukhuri. I was then waiting ahead 
towards Makum, with my party, watcing its movement. Suddenly 
the taxi started off and proceeded towards Makum. We at once 


parted intwo batches keeping at a distance of about 100 yards : 


from one another. . Both of our parties gave signals to stop. But 
the driver disobeyed the signals and rushed away towards Makum. 
We chased the taxi in another car and caughf the taxi with driver 
Khuka (alias) Naresh Chandra Das and one Sundar Sing Rajput 

. after a hot chase. The driver Khuka and Sundar Singh admitted 
that they were carrying opium in the taxi and Sundar Sing pro- 
"duced one gunny bag, on our way back containing 16 bundles of 
opium weighed 834 seers from the water on the north side of the 
Trunk Road near Shukhanpukhuri. M 


"I therefore take up a case, against them under section g(a) of 
Opium Act.” 


e 
It is contended on behalf of the prosecution that the investi- 
gation commenced on and from the point of time when the officer- 
in-charge recorded the so-called first information under section 154 
Criminal Procedure Code.: We are*unable to accept this con- 
tention, specially in the facts and circumstances of the présent 
case where the officer-in-charge himself was the informant. The 
salutary provisions like those contained, in Section 162, Criminal 
: Procedure Code cannot be allowed to, be ev&ded in this way. 


The statement in this particular, case must be taken to have been” 


made in course of an investigation under* Chapter XIV of the. 
Code of Criminal Procedure and it prima facie comgs within the 
prohibition of section 162, Criminal Procedure Code. The ques- 
tion is how far this section is controlled by section*7 of thee 
Indian Evidence Act, and how these two provisions, in the two 
statutes mutually operate upon each other. 


There has been a good deal of divergence of judicial opinion as 
to the question “how far section 162, Criminal Rrocedure Code 


overrides the provisions of section 27 of the Indian Evidence 
Act. 


Before proceeding to notice this divergence of opinion jt will 
be better to notice the history of , the sections inħsmuch as 
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the majority of the Judges relied “on this history in support of 


their views. e . 3 
The entire history of these provisions may roughgy be divided 
into six periods : . 


m In the Criminal Ptocedure Code %f 1861 (Act XXV of 
1861) Chapter IX ‘corresponded to Chapter XIV of the present 
Code. That Chapter IX itself contained provisions correspon- 
ding to both section 1€2, Criminal Procedure Code and sections 
25t027 of the Evidence Act. Its sections 145 and 147 corres- 


' ponded to section :62 of the present Criminal Procedure Code. 


Its sections 148 to I 59 corresponded respectively to sections 25 to 
27 of the Evidence Att. 

Consequently there the position was clear. The provisión in 
Section 150 of that Code corresponding to that in section 27 of 
the Evidence Act controlled sections r45 and 147 of that Code 
which corresponded to secticn Bus of the present Criminal Pror 
cedure Code. 

(a) This state of affairs continued till 1872. 

2. In 1872 the Indian Evidence’ Act (Act I of 1872) ‘and the 
Criminal Procedure Code (Act X of 1872) were enacted, (though 
on different dates, both coming into force on the first day of 

» September 1872. 

(a) Provisions corresponding to those contained in sections 
148 to 150 of the Code of Caiminal Procedure 1861 were- enacted 
in the Evidence Act as its sections 25, 26 and 27. ; 

(b) but the provision contained in sections 145 and 147 of the 
Code of 186r was rgtained in the Criminal Procedure Code of 
1872 as its sections 119 and 121. 

* . This Criminal Procedure Code of 1872 did not contain any 
_ saving provision corresponding to ‘that contained in section 1 (2) 
of the present Criminal Procedure Code. : 

The Evidence Act, on the other hand, contained a saving clause 
e in its section 2 which laid down : 

“But nothing herein contained shal! be deemed to affect any 
‘provision of. any statute, Act or Regulation in force in any part of 
British India and not.heréby expressly repealed.", 

(c) The law stopd thus up to 1882. It may be that by reason 
of section 2 df the Evidence Act, the provisions in sections 25 
to 27 of the Act could not affect the application of sections 119 
and 12r of the Criminal Procedure Code, r872. Though not so 
pertinent for the present, purpose it may by noticed here that the 
provisions in sections 119 and 12r*of the Code of Criminal Pro- 


Vor. 75.] HIGH COURT. " ° 

. . 4 e 
cedure were much narrower than those in section 162 of the 
present Criminal Procedure Code. “4 


3. In-1862 a new Criminal Procedure Code was enacted, 
being Act X of 1882. ° 


(a) In this Act section 162 corresponded to sections 118 and 
121 of the Code of 1872. This section 162. ran as follows : 

“No statement, other than a dying declaration, made by any 
person to a police officer in the course of an investigation under 
this Chapter shall, if reduced to writing, be signed by the person 
making it, or shall be used as evidence against the accused. 

Nothing in this section shall bé deemed ip affect the provisions 
of section 27 of the Indian Evidence Act, 1872.” 

(b) In its séction r this Act also contained a saving provision 
corresponding to section 1 (2) of the present Criminal Procedure 
Code. The section ran as follows :— 

“This Act extends to the whole of British India : but, in the 
absence of any specific provision to the contrary, nothing herein 
contained shall affect any special or local law now in force or 
any special jurisdiction or power conferred, or any special form 
of procedure prescribed, by any ther law now in force, or shall 
apply to*.........." * 


(c) It may be noticed here that the expression 'special law'* 


was hitherto defined in the Criminal Procedure Code,itself as 


meaning “a law applicable to a partítular subject? (vide section 4+ 


of the Code of 1872). From this Act X cf 1882 this defifition 
was omitted and, instead, the definitions given in the Penal Code 
were adopted by its section 4. "E. 

(d) This was.roughly the state of law up to 1898. Remem- 
bering Section 2 of the Evidence Act, it seems that from 1872 eto 
1882, the provisions of the Evidence Act* could not affect the 
provisions of the then Criminal Procedure Code., The Criminal 
Procedure Code of 1882 intended, it seems, by express provision to 
extend the operation of Section 27 of the Evidence Act to cases 
otherwise covered by Section 162 Criminal Procedure, Code. This 
necessity for express provision might havé been felt because of the 
saving clause in Section 2 of the Evidence Act. . 

4. In 1898 the ‘present Criminal Proceduré Code was enacted 
(Act V of 1898). Section 1(2) remained substantially the same as 
in the Code of 1882 for our present purpose. Section 162 ran as 
folllows ;— 

"No statement made by any persoh to a police officet in the 
course of an investigation under this Chapter shall, if taken down 
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in writing, be signed by the person making it, nor shall such Writing 
be used as evidence : 

Provided that, when anf an is called for the prosecutfon 
whose statement has been taken down in writing as “aforesaid, the 
Court shall, on the request of the accused, refer to sueh writing 
and tay then, if the Court thinks it expedient in the interests of' 
justice, direct that the accused be furnished with a copy thereof ; 
and such statement may be used to impeach the credit of such 
witness in manner provided by the Indian Evidence Act, 1872. 

(2) Nothing in this section shall be deemed to apply to any 
statement falling within the provisions of Section 32, clause (1), of 
the Indian Evidence gct, 1872. 

5. The section stands in its present form after amendment by 
the Code of Criminal Procedure (Amendment) Act, 1923 (Act 
XVIII of 1923), Section 34. 

6. Section 2 of the Evidence Act is now repealed by the 
General Repealing Act of 1938 (Act I of 1938). 

In my opinion no legitimate inference can be drawn from this 
history as ‘to the question under consideration. The fact that the 
sections of the Evidence Act are sometimes expressly mentioned, 
and, sometimes not, does not render any assistance to the solution 
of the present problem. e : 

* In Pakala Narayan Swami v. Emperor (1) the Judicial Com- 
mittee noticed the two provisions and their possible mutual rela- 
vlions thus — e 

* In this case the words themselves declare the intention of the 
legislature. It therefore appears inadmissible to consider the 
advantages or disadvamtages of applying the plain meaning whether 
in the interests of the prosecution or the accused. It would appear 
"tht one of the difficulties that has been felt in some of the Courts 
in India in giving tHe words their natural construction has been 
the supposed effect on Sections 25, 26 and 27, Evidence Act, 1872, 
Section 25 provides that no confession made to a police officer 
ehall be proved against an accused. Section 26—No confession 
made by any person whilst he is in the custody of a police officér 
‘shall be proved as against “such person. Section 27 is a proviso 
that When any fact is discovered in consequente of information 
received from a persÓn accused of any offence whilst in the custody 
ofa police officer so much of such information whether it amounts 
to a confession or not may be .proved. It is said that-to give 
Section 162 of the Code the construction contended for would be 
to repeal Section 27, Evidence Act, for a statement giving rise to 

(1) (1939) L. R. 66 T. A. 66; 65 C. L. J. 273 (284). 


VoL, 75.] HIGH COURT. * . 
. 

a discdvery “could not then be*proved. It is obvious that the two 
sections can in some circumstance stand together. Section 162 
is cOnfined to statements made to a police officer in course of an 
investigation. Section 23 covers a confession made toa police 
officer befote any investigation has begun,or otherwise not in he 
course of an investigation. Section 27 seems to be intended to 
be a proviso to Section 26 which includes any statement made by 
a person whilst in custody of the police and appears to apply to 
such statements to whomsoever made, e.g to a fellow prisoner, a 
doctor or*a visitor. Such statements are not covered by Sec- 
tion 162. Whether to give to Section 162 the plain meaning of 
the words is to leave the statement still inadméssible even though 
a discovery of fact is made such as is contemplated by Section 27 
it does not seem necessary to decide. 

“In the present case the declarant was not in the custody of 
the police, and no.alleged discovery was made in consequence 
of his statement. The words of Section 162 are, in their Lord- 
ships' view, plainly wide enough to exclude any confession made 
to a police officer in course of investigation whether a discovery 
is made or not. They may therefore 7o ¢anto repeal the provi- 
sions of the section which woulde otherwise apply. If they do 
not presumably it would be on the ground that Section 27 Evidence 
Act, isa “ special law " within the meaning of Section 1(2), Criminal 
Procedure Code, and that Section 162 is not a specific provision 
to the contrary. Their Lordships ékpress no opinion on this 
topic for whatever be the right view it is necessary to give to 
Section 162 the full meaning indicated. It only remains to add 
that any difficulties to which either the prosectition or the defence 
may be exposed by the construction now placed"on Section 162 


can in nearly every case be avoided by securing that statements” 


and confessions are recorded under Section 164°” 

Since then,different High Courts have been taking different 
views of the question expressly left open by the Judicial Committee 
in the above case. . 

Thus a Full Bench of the Allahabad High Court has held that | 
Section 27 of the Evidence Act has been Tepealed 770 tanto by ` 
Section 162 Criminal Procedure Code. x 

See—Baldeo and athers v. Emperor, (1), Colfistex, QD and 

"Braund, JJ. (decided on 23rd February, 1940). 

In this case there were three -accused persons who were con- 
victed on 18th August, 1939 under Section 302 Indian Penal Code. 
Their names’ were Baldeo, Lakhan and Tirmal. Evidence was 

G) LL. R, (1940) All, 396 (F, Bj; (1940). All. *263 
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e. 
admitted at the trial to the effect tHat Tirmal, while in the Custody 
of the Police, stated to the second officer that the knife with which 
he and the other two appellants had murdered the deceased*was 


„at his house and that he could give it to, the police officer if he 


were taken to the house It was in eyidence that "firmal was 
thereafter escorted to his house and he unearthed a knife from 
under a heap of straw. The knife had stains of blood on it which 
was subsequently found to be of human origin. 


The following question was referred to the Full Bench :— 

“What portion, if any, of the statement to the effect that ‘the 
knife with which he and Baldeo and Lakhan, had murdered 
Maharaj Singh was®at his house under a heap of pyal alleged 
to have been made by the appellant Tirmal, to the Sub-Inspector 
of Police, Rafiq Ahmad, is admissible in evidence under section 27, 
Evidence Act." 

It was held by the Full Bench that no part of the statement 
was admissible in evidence, it being hit by section 162 Criminal 
Procedure Code. 

This result was arrived at by the Full Bench on the construction 
of section 1 (2), Criminal Procedure Code. The learned Judges 
held that— 

Section 162, Criminal Procedure Code contaihed a "Specific 
provision to the contrary" within the meaning of section r (2), 
Crimihal Procedure Code. 4 f 
e Fiom this as well as fion the history of the section the learned 
Judges arrived at the conclusion that section 27 of the Evidence 
Act was repealed Pro eae by section 162 Criminal Procedure 
Code. z 

Referring to the observations of the judicial Committee in 
Pakala Narayana Swami v. The King-Emperor (1) Collister, J., 
observed : 

“Tt was*argued before their Lordships that to give section 162, 
Crimingl Procedure Code, this construction would be to repeal 
section 27, Evidenc Act. In this connection it was observed 
that the Words of section 162, 

—— may therefore pro tanto repeal the provisions of the 
section which would otherwise apply. If they do not, presumably 
it would be eon ‘the ground that séction 27, Evidence Act, is a 
‘special law’ within the meaning of section 1 (2), Criminal Procedure 
Code, and that section 162 is not a specific provision to the 
cogtrary. Their Lordships express no opinion on the topie, for 


() (1539) L. R. 66 I. A. 66 ; 69 C. E. J. 273. 


VoL. 75 : 4 Bion court. 
whatever be the right view, it is necesgary to give to section 162 the 
fullemeaning indicated. ° Sec Š 

“Thus, it h@s now been authoritatively laid down that section 
162, Crimigal "Procedure “Code, excludeg from evidence a state- 
ment made by a person Who is subsequently put on his trial ; and 
this will apply equally to a person who atthe time is actually in 
custody of the Police. It seems to me that this pronouncement 
of their Lordships creates a new situation in respect to section 27, 
Evidence Act,. at least so far as this High Court is concerned. 
In the light of that decision we have to determine the question 
which ‘their Lordships mentioned but did get decide, namely 
Whether section 27, Evidence Act, is or is not saved from the 
application of section 162, Criminal Procedure Code, by section 
1(2) of the Code, which enacts that : . 

"It (the Code) extends to the whole of British India ; but in 
the absence of any specific provision to the contrary nothing 
herein contained shall affect any special or local law now in 
force aa... ; p^ i 

“What we have to see, therefore, is whether a ‘special provision 
to the contrary’ is or is not contained in section 162.” 

It seemseas if Collistez, J., proceeded on the footing that though 
the Judicial Committee did not decide the question whether sec- 
tion. r62 Criminal Procedure Code repealed 70 tanto sectign 27, 
Evidence Act, yet the observations mafle by their Lordships on 
the point should be taken as indicating the only possible way in 
which the mutual relations of the two sections can be determined. 
With due respect it seems to mé that there, is me reason why the 
scope of enquiry into the matter should be taken as” thus narrowed 
down by the above observations of their Lordships of the Judicial 
Committee. The whole question was expressly ‘left open by their 
Lordships and it would not, in my judgment, be a fgir reading 
of the observations made by their Lordships if we take them as 


. laying down that ‘the words of section 162, Criminal Précedure 


Code 70 fant? repeal the provisions of section 27, Evidence Act, 
unless section 27 Evidence Act is a special lat within the meaning 


i of section x (2) Crimjnal Procedure Code and then unless section 


162 is not a specific provision tp the contrary’. s : 

Dalip Singh, J, in Hakam Khuda Yar y. Emperor (1) seems to 
háve taken the same view of the observations as Collister, J., 
found support of his view of the mutual relations between the two 
sections also in the history of the sections. e His reasoning frbm 
the history seems to be this : ? e 

(1) I. L. R. (1940) Lah. 242, . 
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. In the Criminal Procedure Code of 1882 (Act X of 1882) it was 
enacted in section 162 tha#— . 

“No statement other thari a dying declaration, made by any . 
-peyson to a police officer, in the course gf an investigation under 
this Chapter shall, if reduced to writing, be signed by the person 
making it or be used as evidence against the accused. f 

Nothing in this section shall be deemed to affect the provisions 
of section 27, Evidence Act, 1872”. ` 

Thus, under that section the provisions of section 27° Evidence 
Act, were expressly saved. 

Section 1 of theeAct of. 1882 enacted that nothing in this Act 
should affect any special law in the absence of a specific provision 
to the contrary. , 

Notwithstanding this the legislature deemed it necessary to 
except section 27, Evidence Act, in express terms in ‘section 162, 
Criminal Procedure Code. 

This, accordihg to the learned Judge, suggests that if there were 
no such express proviso section 27 of the Evidence Act would have 
been affected by section 162, Criminal Procedure Code. 

Therefore he concludes that either section 27, Evidence Act, is 
not a special law or in the Criminal frocedure Cbde (section 
162) there is a specific provision to the contrary affecting 
section 27, Evidence Act. 

In the present section 152, Criminal Procedare Code, there are 
two references to the Evidence Act— section 145 and section 32(1), 
Evidence Act. . : 

But for such provisog, therefore, the Evidence Act is affected 
by section 162 Criminal Procedure Code. 

Consequently section 27, Evidence Act, is affected by section 
162 Criminal Procedure Code. 

Similar, Section 157, Evidence Act, regarding corroboration 
is affected by section 162 Criminal Procedure Code. 

Coming next to the question’ whether there is any specific pro- 
vision to the contrary within the meaning of section 1(2) Criminal 
Procedure Code, the léarned Judge says : 

* Section 162 Criminal Procedure Code, is ¢ntended to include 
statements ky accused persons: ‘Pakala Narayana Swami v. 
The King Emperor (1). ^ f i 

The logically inescapable conclusion according to the learned 
Judge is that section 162 Criminal Procedure Code contains 
provisiens plainly and directly, and therefore specifically affecting 


(1) (1939) L. R. 66 I. A. 66; 69 C. L. J. 273. 


Vor. 7 ¿j : HIGH COURT. 


. 
section 27, Evidence Act, goad statements under that section by 
aneaccused person to a police officer Np the course of an inves- 
tigation. bd 


There*is a specific provision to the contrary within the meaning 
of section 1 (2) Criminal Procedure Code. ; 7 

According to Allsop, J., :—The Evidence Act is special law 
dealing with the subject of the admissibility of evidence. 

Section 162, Criminal Procedure Code, if it means anything at 
all, must mean that statements which would be admissible as 
evidence under the Evidence Act must be excluded if made to a 
police officer in the course of an investigation., 

The exceptions mentioned show that the legislature had the 
provisions of the Evidence Act in mind. 

"The proposition to be derived from the maxim generalia 
specialibus non derogant is the same as that set forth in section 1(2), 
Criminal Procedure Code. : 

Acording to Braund, J., :— Section 27, Evidence Act, is a 
"special law". Therefore it would remain unaffected by section 
162 Criminal Procedure Code, unless there is ‘a specific provision 
to the contrary’. e 

Sectioh 162 Criminal Procedure Code, contains a specific 
provision to the contrary—contrary to the provisions in section 27, + 
Evidence Act, and consequently section 27 is affected by section 
162 Criminal Procedure Code. . é 3 

The Lahore High Court has also taken the same view: *See 
Hakam Khuda Yar v. Emperor (1) (Young, C. J., Tekchand, 
Dalip Singh, Monroe, Bhide, Din Mphammad & Ramlall, JJ.) 
(decided on 8th March, 194o— Sessions Judge 2cth April, 1939). 

In this case. Young, C. J., observed: (1) the Judicial Com- 
mittee have made it perfectly clear that the words of Section 162 
are wide enough to exclude any confession made, to a police 
officer whether a discovery is made or not. 

(a) unless Section 27, Evidence Acj is a speciale law within 
the meaning of Section 1(2) of the Criminal Procedure, Code. 

(b) even if Section 27, be a speciaf law, it would be 77v tanto 
repealed if Section 162 is a specific provision to the contrary, e 

(2) It is unnecessary 4o consider whether Section 27, Evidence 
Act, is a ‘special law’ within the meaning of Section x(2) Criminal 
Procedure Code—a point not free from difficulty. 

(3) Section 162 Criminal Procedure Code is a ‘specific provi- 
sion to the contrary’. . . 


(1) LL. R. (1940) Lah. 242 ; (1940) Lah, 129. 
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The learned Chief Justice also referred to the history of the 
sections and from that arrivega at the conclusion that the legislajure 


intended to affect Section 27, Evidence Act, by Section r62 Crimi- 
nal Procedure Code. 7 


According to Tek Chand, J.:—The wfole of the Evidence Act 
is not special law as defined in Section 4(2), Criminal Procedure 
Code, read with Section 41 Indian Penal Code. 


Section 27 contains the ‘law on a particular subject’ and is 
therefore ‘special law’ as sò defined. The particular subjett is the 
admissibility of information received from a person accused etc. 


He refers to the apmprehensive phraseology of the Section (162 
Criminal Procedure Code) and says that this being the latest 
expression of the will of the legislature must prevail— 

Leges posteriores priores contrarias abrogant—Later laws abrogate 
the prior contrary ones, 

Generalia specialibus non derogant—a later general law cannot 
be taken by implication to repeal an earlier special Jaw. 

Dalip ‘Singh, J^, held that Section 162 Criminal Procedure Code, 
does not override Section 27, Evidence Act. 

According to him ‘it is always a question whether an Act ora 
‘particular section of the Act is a special law” dealing with a parti- 


* cular subject or not by comparison with the law with which there 


is an apparent conflict? The 2 question is entirely relative. 

The question is not whether the Evidence Act is special law but 
whether Section 27 is special law. 

According to him it is not possible to hold that Section 162 is 
a specific provision to"the centrary. 

The question "whether Section 27 is to be regarded as the 
“special law dealing with statements leading to discovery or whether 
Section 162 is to bé regarded as special law excluding statements 
made to the police is difficult of solution. < 
_ Atrording fo Bhide, J., :—The Evidence Act is special Leo 

eSection 27 is a special lav, being its part. 

Provisior to the contrary means any provision of a general 
character which comes into conflict with another provision. 

The word "specific! is stronger than “expr&ss.” There is 
nothing in Sectign £62, Criminal Procédure Code, to show that 
the attention of the Legislature was directed to the suba of 
‘discovery’ which is dealt with in Section 27. 

Had there been any provision in the Criminal Procedure Code 
dealing wih the procedufe of the police relating to discovery made 
in consequeuce of information given by an accused EO TT 


Vor. 15 "mh court. * . 52 
the OM might have beem held to bea ‘specific provision’ to CRIMINAL 
the contrary. 1941, 

Generalia specialibus non derogant. v Naresh Chandra. 

Section (2) Criminal Procedure Code governs the case and in * Das 
view of it, Section 27 is p repealed either wholly or in part. King- Emperor 

According to Din Mohammad, J.:—(1) Section 162, Criminal Pal, J. 
Procedure Code, and section 27, Evidence Act, so far as it relates — 
to statements made to police officers cannot be reconciled. 

(2) Section 162, Criminal Procedure Code, was enacted subse- , © œ 
quently tó Section 27, Evidence Act. 

(a) The later abrogates the former (Craiers on Statute Law, 
p. 316.) ° 

(3) The Evidence Act and Section 27 are not special laws. 
The Evidence Act is a general Act, being earlier is abrogated by 
Section 162 Criminal Procedure Code. 

Thought not necessary— 

(4) Section 162 Criminal Procedure Code is a “ specific provi- 
sion to the contrary ." 

He also refers to Section 2 of the Evidence Act which saved 
the provisions contained in other statutes from being affected by 
the provisions of the Evidence Acte 

The Bémbay High Court, on the other hand, has taken contrary 
view. See Emperor v. Biram Sardar (1) (Sir John Beaumont, C. J. ° 
and Sen, J.) (27th November, 1940). 

Sir John Beaumont, C. J. observedt— . 

Section 1(2) Criminal Procedure Code reads— 

* [n the absence of any specific provision to the contrary, 
nothing herein contained shall affect any eee or local law now 
in force.” 

(1) Most of the learned Judges agree that Section 27 of the 

“Indian Evidence Act is a special.law in force’ at the date, of the 
passing of the amended Section 162 and that poinj seems to me 
beyond question. It is a law applicable to a particular subject 
within Section 41 of the Indian Penal Code. E e g 

(2) ‘Specific provision to the contrary requires, much more 
than a prohibition expressed in the most cfear and emphatic terms. * * 

(3) Section 142) enacts a rule of construction to be applied in 
the interpretation of the Code. That rule is that where there isa 
conflict between the Code and a special law, the special law is to 
prevail in the absence of a specific provision to the contrary. “But - ii 
the provision must be to the contrary to the rule of construction, — « 


(1) L. R. (1941) Bom. 333. . > p : : 
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priua and not merely to the special lav. The section. presupposes a 
1941. conflict and a conflictis none the less a conflict because it is 
Naresh Chandra clear for all to see." P4 pt f $3 

as, " d E e, . 

* Specific provision’ is stronger than ‘express provision." 
King-Emperor The languages of the, two sections age qüite distintt and.to a 

Pal, J. large extent the respective subject matters are not identical. 
; He criticised the Lahore and Allahabad views so-far as these 

e as were based on the history of the sections. 


Omission to save Section 27 may have been due 40 a just 
appreciation by the legislature of the true effect of Section t(r) 
and to a reluctance to insert an unnecessary saving clause in respect 
of Section 27. 


The Madras High Court also takes the'same view and holds 
that Section 27, Evidence Act,.is not affected by Section 162, 
Criminal Procedure Code. See.» re. Subbiak Tevar (1): Burn 
and Stodarf, JJ. (roth April 1939,—Sessions Judge, roth February, 
1939) ; See also, Zhimmappa v. Thimmappa (2). 

Inve: Syamo Maha Patro (3). 

The Patna High Court follows the’ Madras view : 

See, Emperor v. Mayadhur Potha (4) (Varma and Rowland, JJ.) 
(16th March 1939, Sessions Judge 17th Janfary, 1939). * 

According to Rowland, J.—Section 27, Evidence Act is a special 
law within the meaning of Section x (2) Criminal Procedure Code, 


and is not specsfically repealÉd by section 162, Criminal Procedure , 
' Códe. 

“The divergence of judicial opinion on the question may be 
summarised thus: 7 e 


7. Whether Section 27 of the Evidence Act is ‘special law 
*vithin the meaning 2d Section AS of the Code of Criminal Proce- 
dure :— ` 
(a) Yess I. L. R. (1941) Bom. 333 ; 1. L. R. (1939); Mad. 947 ; 
18 Pat. 450; I. L. R. (1940) All. 396, (per Allsop and Braund, JJ) ; 
e I.L. R. (1940) Lah. 242 (per Tekchand and Bhide, JJ.) 
. (b) No:I.L. R. (1940) Lah. 242 (per Din Mohammad, J.) 
ze ] ' (c) Doubtful: I. L."*R. (1940).Lah. 242 (per Dalip Singh, )- 
4. Whether Section 162, Criminal Procedere Code can be 
said to be a “ spedfic provision to the eontrary ' ' within the mean- 
ing of Section 1(2) Criminal Procedure Code: : 


(1) I. L. R. (1939) Mad. 947; (1939) Mad. 836. 


° (2) (1928) I. L. R. 51 Mad. 967. 
i . _ (5) (1932) LL. R. 55 Mad. 903 (F. B.). 
Y (4) (1939) Pat. 577 ;18 Pat# 450, 
^ . 
» e. 


VoL. 154 e HIGH COURT. 


(a) Ves: I. L. R. (1940) All. 396 s Collister and Banna JJ); 
L É. R. (1940) Lah. 242 (per Young, C.°J. and Din Mohammad, J.) 

(b No: LL. R. (1949). Lah. 242 (per Dalip Singh, J.), I. L. R. 
(1941) Bom. 333. e . . 

3. Whether by the rules of construction of the statutes 
Section 162, Criminal Procedure Code, controls pro tanto the 
provisions of Section 27 Evidence Act :— 

(a) Yes: I. L. R. (1940) All. 396 ; I. L. R. (1940) Lah. 242, 

(b) No: I. L. R. (1941) Bom. 333 3 I. L. R. (1939) Mad. 947 ; 
18 Pat. 450. 

In our opinion: 

(i) the Judicial Committee in Pakala Narayana Swami (1) 
pointed out the comprehensive nature of the Section 162, Criminal 
Procedure Code. It must now be taken to have been settled that 
'the language of Section 162, Criminal Procedure Cade is wide 
enough to cover some of the cases coming within Section 27 of the 
‘Evidence Act, f ‘ 


(2) the Judicial Committee completely left the question open 
as to how far the two sections mutually operate .on each other: 
Their Lordships did not decide— 

that Section 162, Criminal Procedure Code overrides pro tanto 
Section 27, Evidence Act unless. 

(a) Section 27 is ‘special law? = 2 

(b) and then Section 162, Criminal Procedure Code is met 
specific provision to the contrary. 

Or, in other words, it is not correct to read the observations 
made by their Lordships as amounting to this :— . 


(1) Section 162, Criminal Procedure Code must be taken toe ° 


override £70 tanto the provisions of Section 27, Evidence Act. 
(a) if Section 27 is not ‘special law’ within the meaning of 
. Section 1(2) Criminal Procedure Code ; 
(b) if Section 27, Evidence Act is “special bs within the 
. meaning of Section 1(2) Criminal Procedure Code : n 


‘(i) then if Section 162 ‘is a specific provision’ contrary to the ° 


provision contained,in Section 27. . 


(2) Section 162 Criminal Procedure Code *may not override 
- Section 27, Evidence Act, only 

(1) if Section 27 is a ‘special law’ 

and (i) Section 162, Criminal Procedure Code is not specific 
provision contrary to the provision in Section’ 27, Evidence Act. 


(1) (1939) Le R, 661. A. 66; 69 C. L. J. 273. 
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— If this be the effect ofp*the observations of the Judicial Com- 
194^. o mittee in Pakala Narayana Swami (1) then the only, questions. left — 
s Naresh Chandra open by their Lordships would. be . 
as 


X1) whether Section 25, Evidence Actfis a ‘special law | 


v. 
Eng Epik and (2) whether Section 162, Criminal Procedure Code, is a 


É Pal, J. specific provision, contrary to the provision contained in Section 
* e 27 Evidence Act. f 
x In our opinion this is not the effect of the observations contained 
e in Pakala Narayana Swami (1). ` ii 
(3) The questiens to be decided by us are :— : 
Whether the operation of Section 162, Criminal Procedure Code 
in the field covered by Section 27, Evidence Act 
G) is prevented by Section 1(2), Criminal Procedure Code, 
. (ii) is, prevented by’ any general rule of construction apart 
from that Section, 
(iii). is prevented or attracted by Section 2 of the.Evidence Act. 
In our opinion Section 1(2) of the Criminal Procedure Code 
does not help the solution of the question. ' 
Section 1(2), Criminal Procedure Code means.to lay down— 
Pp (1) that nothing in the Code of Criminal Procedure shall 
affect any special or local law, f ; n 
° (2) that, the above saving provision shall be effective only ‘in 
» fhe absence of a specific provision to the contrary' ie. only in the 
absence of a provision specifically withdrawing the saving. 
In our:opiniom the words “in the absence of any specific 
provision to tlfe contrary” in Section 1(2), Criminal Procedure 
“e Code’ mean and contemplate a provision specific in affecting the 
' special or local law. tn 
The section when analysed would stand thus : 
1. Nothing herein contained shall affect any special or local 
f e law... Seer . : i ; 
2. ‘he above prohibition applies in the absence of a specific 
A ' provision to the contrary—contrary to this prohibition : : 
e or in other words, : T 
2. The spetial or local law shall be affected if there is any 
. provision specifically providing for such affecting. 


It seems clear that this specific provision to the contrary need 
not bein the Criminal Procedure Code itself. It may be in the 
. : special or local law also. 


e 
(1) (1939) L. R. 661. A. 66 ; 69 C. L. J. 273. 


Vor. 15.) .' Hit eouki. e. ME 

We canhot read the wordse “in the absence of a specific pro- 
‘vision to the contrary” in section 1 (2), Criminal Procedure Code, 
as«eferrng to any possible contrarMty between a specific pro- 
vision in the present statute and a provision in a special statute. 
Even if saction 1 (2) be Tead in that way, in our opinion section 
162, Criminal Prodedure Code shall not bea "specific provision 
to the contrary", i. e, contrary to the provision contained in 
section 27 of the Evidence Act, as the two can certainly co-exist. 
Section 162, Criminal: Procedure Code, applies only to statement 
made (1)eto the Police and (2) in course of an investigation ‘under 
Chapter XIV of the Criminal - Procedure Code. To this extent 
such statements though leading to discovery my not be evidence 
. and the operation of section 27 of the Evidence Act may be 
affected. But outside this limi: there still remains a wide field 
left for the application of the section. In our opinion, in order 
‘that one provision can ,be said to be “a specific provision to the 
"contrary" it must completely cover the field of operation of the 
other and must lay down a contrary iule for the entire field so 
“as altogether to nullify the other. That, however, is not the relative 
position of the provisions contained in section 162, Criminal Pro- 
` cedure Code, and section 27 of theeEvidence Act. 

| In oureopinion . . 

(1) The provision contained in section 27, Evidence Act, is 


not "special law’ within the meaning of section r (2), Crimipal Pro- . 


. cedure Code. s . ° 
e 


(2) Answer to the question whether or not a particular law is ` 


'special law' depends upon in relation to which other law the ques- 
tion is asked. : . = 


. 
In this particular case the Evidence Act gives the general 


.rules of evidence, such rules being applicable to all proceedings, 
‘civil or criminal. The Criminal Procedure Code gives rules of pro- 
cedure in criminal cases and may give rules of evidenc® also. Such 
rules will be “special law,” special for the purpose of crimjnal cases 


. . . . . 4 . 
only and special in relation to the general” rules contained in the 


, Evidence Act. Again while giving the genexal rules sections 24 tO 30 
deal with a special subject, viz., confessional statements. These are 
‘special laws’ in rélation to other more general, provisions of the 
same statute. Sections 25 ‘and 27 again give stil more special 
rules, specially dealing with statements made to the police or made 
while in police custody. 

Section 162, Criminal Procedure Code, also provides for 
such statements and is in ome respept. more general *inasmuch 
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as it extends to all statements whether made by the accused or 


. anybody else, but in another, respect much restricted and special, 


inasmuch as it applies ow; to statements made to the police 


. officer and that again only when such statement is made in course 


of an investigation under Chapter. XIV of ‘the Code. . 


Th our opinion, section 27 of the Fidelis Act is nota ‘special 
law’ in relation to section 162, Criminal Procedure Code. Section 
1 (2) of the Criminal Procedure Code, therefore, does not stand 
in the way of section 162, Criminal Procedure Code affecting section 
27 of the Evidence Act. 

But the question still remains which of the two provisions is to 
prevail. The answe# to a question like this, again, is dependent -on 
another question, viz., ‘for what purposes’ ? 

In the present case we are examining the question for. the 


purpose of seeing whether a ‘statement made to the police in 
„course of «n investigation under Chapter XIV of the Criminal 


Procedure Code can be used in evidence. Chapter XIV of the, 
Code makes special provisions for every thing happening. in course 


. ofthis investigation including the rules of use of the materials 


coming into light as the result of that investigation. The Chapter 
contains provisions enipowering the police to require, attendance 
of witnesses and to examine-them, and then in section 162 lays 
down to what extent and for what purposes a statement made to 
the police in course of the ginvestigation can be used. The inves- 
tigation itself 1 is certainly expected to bring to light the complete 
chain of evidence fixing the crime on the real criminal and neces- 
sarily to lead to the discovery of inculpating facts. Yet the relavant 
section makes no saving or excepting proviso like the one contained 


in, section 27 of the Evidence Act. 


Section 27 of the Evidence Act no doubt makes a special 
provision for statements leading to discovery. But as has already 
been pointed out, this special provision applies to a much -widér 
feld. Lis not limited in its operation, like section 162 Criminal 
Procedure Code, to a particular investigation. In my opinion 
this fact alone should suffice to allow section 162, Criminal Pro- 
cedure ‘Code, to override section 27 of the Evidence Act. To 
this we may add that section 27 of the, Evidence Act containing this 
general provfsion was alrealy there when section 162, Criminal 
Procedure Code was enacted providing for a special case of in- 
vestigation and lays down how much of the fruit of this investigation 
canebe used and for,what purposes. In our opinion, the rule 
Zeges posteriores priores contrarias tbrogant (when two ‘statutes are 


VOL. 75.) HIGH COURT. e ; 
contrary “in “matter, the latter abrogates'the former)will apply to 
this case, and, to the extent indicated above, section r62 Criminal 
Procedure Code will abrogate Sectiag 27 of the Evidence Act. 
The Evidence Act itself certainly is not ‘special’ in relation to 
the rules of evidence contained in the Criminal Procedure Code 
for the purposes of crinsinal proceedings. For the reasons głven 
above we are of opinion that section 27 of the Evidence Act is also 
not ‘special law’ in relation to the rules regarding statements made in 
course of a particuiar class of investigation conducted under the 
special previsions of Chapter XIV of the Code of Criminal Pro- 
cedure. The prior enactment here is not therefore ‘special’ and 
subsequent enactment, ‘general’ within ‘the meaning of the maxim 
‘generalia specialibus non derogan?. In our opinion in enacting 
section 162, Criminal Procedure Code the legislature has given 


its attention to the special subject of investigation by the police 


and statements made to them in course of such investigation and 
made provision for it. In enacting Chapter XIV the legislature 
had in its consideration the special powers given to the police 
officers and consequently provided for special safeguards. * 

It may also be noticed here that the saving clause contained 
in section 2 6f the Evidence Agt also operated to prevent its 
section 27efrom affecting the provisions. contained in the Criminal 
Procedure Code. The clause enacted “But nothing herein con- 
tained shall be deemed to affect any provision of any statute, Act or 
Regulation in force in any part of Beitish India and not hereby 
expressly repealed. 3 e 

After the pronouncement of the Judicial Committee in Pakala 
Narayana Swawi (1) it is now beyond dispute that without any 
saving provisions anywhere section 27 "of thee Evidence Act is 
in partial conflict with section 162, Criminal Procedure Codg.* 
Section 2 of the Eyidence Act would therefore have operated so 


‘as to withdraw section 27 of the Act from the field of operation of 


section 162, Criminal Procedure Code. 

Section 2 of the Evidence Act, however, has now. been re-, 
pealed by.Act I of 1938. As we have taken the view that even 
apart from any such saving clause in the dividence Act its section 
27 is overridden by section 162, Criminal Procedure Code, it js not 
necessary for us to examine, how this repeal affegts the position. 

Even assuming that section 27 of the Evidence Act is unatfected 
by section 162, Criminal Procedure Code, the question still will be 
how far the alleged statement is admissible in evidence under 
section 27 of the Evidence Act. P . 

(1) (1939) L. R. €6 1. A. 66; 69C. L. J. 273. e: 
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cubi In'order to see the exact scepe of this section it 'shóuld be 
1941. read along with sections 2j and 26 of the Act. Section 25 lays 
‘Naresh Chardia Gown: “No confession mble to a police ‘officer shall'be proved as 
Bos. against à person accused of any offence.” ? 
Section 26 enacts : “No confession made by any person whilst 
Pal, F. he*is in the custody of a "police officer... A .. Shall-be proved 
= as-agaihst such person.” : 
Then section 27 provides as follows :— , 


v. 
'King-Emperór. 


è “Provided that, when any fact is deposed ito as discovered'in 
consequence of information received from a person accused of 
any offei:ce, in the custody ‘of a police officer, so much of -such 
information, whetheg it amounts to a confession ot not, as relates 
distinctly to the fact ¢hereby discovered, may be proved". 

‘Fact’ is defined in section 3 of the Evidence Act ‘to “mean” 
` and include— à 
(1) any thing, state of things, or relation of things capable of 
d being ‘percéived by the senses ; - 
Om 
The "requirements of section 27 are :— 
' ' — (1) Some fact is:deposed to— 
(a) as discovered, . ° 
(b) ‘discovered in consequence of information, `  *. 
: (c) information recéived from a person accused of any offence. 
(d), the person being in the custody»of a police officer, 
(2) (a) thesinformation if received as a matter of fact, 
*(b) it is received from a person accuséd of any offence 
(c) the person being in the custody of a police officer 
(3) (a) some facteis digcovered, 
(b) the fact is*discovered by— 
“e (i) the whole information, 
‘or (ii) a portion ef the information. . 
(4) that portion of the information is evidence— ; 
(a) by which the fact is discovered, 
* " and (b) which relates distinctly to the fact discovered. 
What has been deposed ‘to in tlie present case will appear 
s “from the depositions df the prosecution witnesses Nos. 1, 2, 4 
' andes. . 


It is clear frêm their evidence iat the fact deposed to as 
"discovered in this is “a gunny bag containing opium at Sukanpukhuri 
under the water.” 


. .' It has been deposed in' this case that the fact was discovered 
E in donseguence of ifformation received from Sundar Sing, a 
. . . 
e 
x . 
°° i 


- ! 
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j . e" of 
erson accused of an offence and in the custody of a police 
P y 
a 
offieer. À v 


It has been*found that some information was received from the 
accused insthe custody of the police. 

The witnesses could not give the dact information received 
from the accused. The learned .Sessions Judge found the infor- 
mation to be to the effect: “I had: thrown the opium on the road 
side at Sukhanpukuri.” | í 

According tothe finding of the learned Additional Sessions 
Judge the fact discovered is "a gunny bag containing opium at 
Sukhanpukhuri under water." 

According to the prosecution case this fact has been disco- 
vered— 

(1) by the information received from the accused Naresh, 
followed 

(2) by information received from Sundar Sing : 

and (3) by the conduct of Sundar Sing, viz., by his leading the 
police party to the place, pointing out the exact spot and” bringing 
out the gunny bag. 

Mr. Gupta contends that in view of this plurality of the causes 
of the diseovery no fact» can be said to have been discovered by 


or in consequence of the information received from Sundar Sing - 


and consequently his alleged statement cannot be given in evidence 
under section 27 of the Evidence A@. In our Opinion the infor- 
mation received from Sundar Sing did not cease to be the iffor- 
mation causing. the discovery simply because such discovery was 


facilitàted by other assistance as well, Whena fact is once dis-' 


covered in consequence of information received*ífrom some source, 


any further intormation subsequently received from any other sourge” 


cannot be said to be the information whereby the fact is dis- 
covered. Butthe mere plurality of information received before 
discovery shall not necessarily take any of these informations out 


of the section. In a suitable case it is, possible to «ascribe to, 
‘more than one accused the information which leads, to the dis- 


covery. x ° 

Assuming that in spite of the earlier information received from 
the ofher accused and the.subsequent further *assistance rendered 
by Sundar Sing, it was the information received from Sundar 


Sing by which the discovery can be said to haye been made ` 


_ Within the meaning of the section, it still remains to be seen by 


how much of the information this discovery was made.” That 
. ki D k . ^. . . . 
much of the information alone wil be evidence provided it 
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satisfies the further requirement of being such as relates distinctly 
to the fact discovered. L4 Se 

In our judgment the exact information received ffom the accused 
must be established before section 27 of the Evidence Act can be 
resorted to. 

This view is supported by Athappa Goundan v. Emperor (1) 
where it was pointed out that “statements made by an accused 
person which are or may be provable under section 27 of the 
Evidence Act should be clearly and carefully recordéd by the 
police officer concerned. They should be recorded in the first 
person, that is to saygas far as possible in the actual words of the 
accused. They should not be paraphrased. Obviously, if what 
aman says is to be used in evidence his own words should be 
used and not a rendering into third person of the purport of the 
statement. With such a record of the statement before him it will 
then be for the trial Judge to decide how much of it is admissible 
under the section.” 

The ‘observations are indeed of much weight. Apart from 
any other consideration there is always the weakness of testimony 
to oral utterances. One’s assertion of what another said is sub- 
ject to a special weakness, viz, the risk bf defective "perception 
of words uttered orally. The specific features of weakness in such 
à case are : 

(1) the perseption of thé words may be imperfect, either, by 
perceiving words differently from the reality, or by perceiving a 
part of them only ; 

(2) the memory 6f them may be inpet] 

(3) the narration of them may be different ; 

e (4) no data are available for determining which of these is the 
source of error and fôr checking possible error. 

Then there is the illusion of recollection which may confuse 
facts with conjecture. When a man's fate is made to depend 


e upon a statement on the ground that it is his own statement, such 


a statementeshould be provable after excluding as much as practic- 


"able all such possible sollrces of error. 


Fn order to apply the section itis necessarf to know exactly 
what the statemefits were ; because they are admissible only in 
so pus as they lead to the discovery of the fact and no further. 

. v. Shivputraya (2). Section 27 must be strictly construed and 
any relaxation must be sparingly allowed, care being exercised to 


(1) I. LeR. (1937) Mad. 695 T.B) a 
(2) (1930) Bom, 244 (248). 
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$ . 
see that the purpose and obj&ct of sections 25 and 26 and the 
safeguard provided in gection 27 arg not rendered nugatory by 
a lak interpretation : Legal Remembr®cer v. Bhajoo (1). 

“The protection given to the accused by these sections should 

-not be dependent on the ingenuity of,the police officer or, the 
folly of the prisoner in composing the sentence which conveys the 
information : Sazaram v. R. (2); Pheelna v. R. (3). 

"Section 27 is enacfed as an excepting or qualifying rule of 
evidence, being framed as a proviso upon the preceding sections 
25 and 26. -One cannot fail to discern the evil or mischief which 
it is the intention of the legislature to meet by enacting sections 25 
and 26 of the Evidence Act. Section 27 confmplates data which 
refute the possible discrediting circumstances, in view of which 
sections 25 and 26 are enacted, by supplying material corroboration 
-in the facts discovered. 


“The principle upon which the rejection of confession made 
“by an accused person to'a police-officer or whilst he isin the 
custody of a police-officer is founded is that a confession thus 
made or obtained is untrustworthy. If circumstances, however, 
appear, which rebut the presumption of its being false and demons- 
, trate its truth, the confession Should be allowed. When, in 
. consequence of information furnished by the accused, a fact is'- 
discovered, then the discovery of that fact supplies a guarantee of 
“the truth. of the information which may amount to a confession. 
"The confession in so far as it is confirmed by the discovery, should 
be deemed to be true." 


This, no doubt, is the rationale of the exception enacted by 
'section 27, but its exact Scope must depend "upon the actual 
language employed by the legislature. It has often been pointed, ° 
Qut by íhe Judicial Committee that “whereethere is a positive 
'enactment of the Indian Legislature the proper course is to 
examine the language of that statute and to ascertain its proper 
‘meaning uninfluenced by any consideration, derived fromethe pre- 
vious state of the law or of the English law upon which, it may be 
founded”. Ramanandi Kuer v. Kalawati Baur (4). 


There séems to, be little difficulty in stating the meaning of 
the words used in section 27. The real: difficulty lies in applying 
them to the facts of a particular-case, and the great divergence 

0) (1929) 34 C. W. N. 106. 

(2) (1930) I. L. R. 10 Pat. 153. 


(3) (1935) Nag. 46. . 
(4) (1928) L. R: 55 1, A 18; 47 CL ] 71. e 
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of judicial opinion that has arisen’on this section really relates to 
this question of its applicatign to a concrete case. 

Thus in Ganu Chabra Kashid v. Emperor (1) (Sir Jóhn 
Beaumont C. J. and Broomfield J.) : the prosecution relied upon 
thg evidence of Panch witness who stated, among other things, the 
following :— . 

“Every accused except No. 1 first gave us information that he 
would point out the place where his share of the property stolen 
in the Dahivandi dacoity case was buried and offered to produce. 
the same. On that information we followed them to “the several 
places. Property was discovered in the place where he said it 
would be found : e 

It was held that only part of the statements which could be 
admitted under section 27 of the Evidence Act wasa statement 
that they pointed out the places where the property was buried. 
The word 'his share of the property! and the words 'stolen 
in the Dahivandi dacoity! *must be excluded on the ground that 
they were not necessarily connected with and did not, distinctly 
relate to the discovery of the property." 

Beaumont, C. J., observed : When the Judge gets the evidence 
of information he must, before he.records it as evidence or 
leaves it to the jury, divide the sentence‘into what afe really, its 
component parts, and only admit that part which had led to the 
discovery of the’ particular fact, namely the hidden property. I 
think the Judge must hawé regard to the fact that the ' information 
expressed as it is in a single sentence really involves, first,an 
admission that there was a dacoity, secondly, an admission that 
the accused took a part in it, thirdly, an admission that he got 
part of the property, and fourthly, a statement as.to where the 


* property is. The first three parts of the dissected sentence are 


not admissible in evidence, but the fourth partis. It seems to me | 
to be the effect ‘of sections 25 and 27 read together and I. think 
that such a construction is justified by the ‘decision of a Full 
Bench of this Court tn Queer Empress v. Nana (2). 


Similarly in Sukhgn v. Emperor (3), the accused was being 
trigd for the murder of a boy who was wearing certain ornaments 
at the time of his disappearance, but the ornaments were, not 
found on his*orpse whén it was recovered from a well At the 
trial the Sub-Inspector of Police deposed to the factthat in con- 

(1) (1931) I. L. R. 56 Bom. 172. - ED 

(g) (1889) I. L R. 14 Bom. 260. Fr de 

(3) (1929) I. L. R. 10 Lah. 283 (F.B.). 
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a 


Sequence ‘of information received. from the accused he had recovered 
— frog one Allah Din silver Karas whiqh were proved to be the 
Karas which thg boy was wearing when he was last seen alive. 
The Sub-Inspecter stated. that the prisoner had, during the 
investigation, made thf following statement: “I had remowed 
the Karas, had pushed the boy into the well, and had pledged 
the Karas with Allah Din." The question was -whether any 
portion of this statementand if so, which portion,was admissible 
in evidence under Section 27 of the Indian Evidence Act. 


Shadi Lal, C. J. observed that the fact discovered in this case 
was, not “ the Karas” simpliciter, but “ the Kayas being found in 
the possession of Allah Din.” The information to be admitted 
must relate distinctly, not to the Karas, but to the Karas'in relation 
to their possession by Allah Din. According to him “the language 
of Section 27, when analyzed, shows that the legislature has pres- 
‘cribed the following two limitations in order to defin$ the scope 
of the information provable against the accused : 


"(r) the information must be such as has caused the discovery 
of the fact,” This condition follows from the phrase ‘ discovered in 
"consequence of information’ and ako from the expression ‘ thereby 
discovered? used by the legislature with reference to the fact. 
In other words, the fact must be the consequence, and the infor- 


"mation the cause of it; discovery. The information and tbe fact 


should be connected with each other as cause andeeffect. If any 
portion of information does not Batty this test,- it would *be 
excluded | 


“(2) the information must ‘relate. distinctly’, to the fact dis- 


“covered. The word ‘relate? means to “ have Feference ” or ‘to 


connect’, and the word ‘ distinctly ’ means clearly, unmistakably” 
decidedly or indubitably. To put it in a different language, the 
information must be clearly connected with the fact." e 


It was held in this case by the majority ofthe Fyll Bench 


including the learned Chief Justice that the statement that the ° 


Accused had: pledged with “Allah Din the Karas subsequently e 
recovered from. the latter is admissible under Section 27 ofthe 
Evidence Act but the rest of the incriminating stgtement cannot be 
received in evidence. The statement that the acctsed removed 
the Karas from the boy is also inadmissible as this information 
cannot be regarded as the immediate cause of the discovery. 
The removal is not the proximate cause,of the ornaments heing 
found in the possession of Allah*Din. 6 S 
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* CRIMINAL, Again in Aminuddin Ahmed v. "King Emperor (1). it was held 
1941. that under Section 27 so myh of the information as relates ,dis- 


Naresh Chandta tinctly to the fact thereby discovered may only be proved. Even 
° Das; . ifa single statement contains more information than what is neces- 
King-Emperor, sary for the discovery, ‘fhe statement is® not to go in as a whole 
Pal, 4 J. nor is to go in as a statement at all, but what is admissible is the 
- particular information given by the statement which led to thio 
: discovery. - . 

In our opinion the word ‘thereby’ in: “ * fact thereby discovered * M 
refers to that portion of the information only. which may be the 
. proximate cause of the discovery. In order thus to be admissible 
against the accused finder Section 27° : 

(1) the information must be the one given by the dcus 
the stafement conveying the information must be his own state- 
ment in his own language, 

and then (2) only so much of the information as is necessaty 
and sufficient to cause the discovery will be admissible. 

Thee Madras High Court, however, has adopted somewhat 
extended meaning of this section. Thus in’ Athappa Goundan v. 
Emperor (2): the following question was referred to the Full 
Bench :— e 

- “Is the whole or in any part of the following statement: ‘He 
said that about 11 p.m. on the night of 26th March, 1936 himself 
e and Gurunath Goundan, son of Kanda Goundan of Eran Gattur, 
, tégether killed Slenni Malai Goundan............by gagging his mouth 
with cloth and throttling his neck with hands and also by putting 
a rope and pressing it............... that night............ they got, two 
bottles of illicite Arak by paying Rs. 2 to Gandhiranga Rayan of 
e Kallippatti who got it from some other place............ thata small 
quantity was left ever in one bottle only, that....... 6000000 (they) 
buried—(1) the empty bottle, (2) a rope and the cloth gagin a 
dunghill next to the cattle shed in the same compound and the 
2 e other battle with some Arak in a heap of mud near a log of wood 
in a corney of the compound east to the choultry at Kallipatti and 
2 “ that he would go and take them and produce them. This is known 
to sus,” alleged to have been made by accuged No. 1 admissible 
against accused No. 1 under Section 47 Evidence LA and if yes, 
how much of't.” 
'The Full Berich practically held that the whole ofthe statement 
: was admissible under Section 27 of the Evidence Act. 
e (1) | (1917) 22 C. W. Ne 213. 
(2) LL. R. (1937) Mad. 665 (F. B.) ° 
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In arriving at this decision Beasley, C. J. observed : — 
e“ The fact deposed to and the ct discovered obviously must 5 S 
be relevant antl the fact or thing discovered can only be relevant fure | Pani 
‘if it is cennected with the offence of whichthe accused is charged ; ^ A 
and the confession in the séction is a'"confession of the offence  King-Emperor. 
charged and not of anything else. Before the statement is given Pal, F. 
in evidence it must be shown that the fact discovered is a relevant Du 
fact and the object is a material object. In cases where the things e >» ° 


discovered as a result of the accused's information are proved to 
be property stolen from a person and the subject of the charge or 
worn by the victim of a murder just befoge the murder is com- 
mitted, the' property so discovered is directly connected with the 
crime and the fact thereby discovered relevant. It can be made 
relevant by evidence a/fwuzdi and it can be made relevant by the 
statement of the accused itself. Suppose there is no evidence 
aliundi, what warrant is there for saying that part of the statement 
of the accused that makes it relevant must be excluded because it 
amounts to a confession. Is there any warrant for gafbling the ^ 
Statement in order to make it innocuous to the accused and in the 
process causing it to be irrelevan$ and consequently inadmissible 
. in evidente.” E 


With due respect I feel some difficulty in following the exact 
force of these observations. If evidence is needed to make the 
fact discovered relevant it is for the prosecution' to supply ghat 
'evidence, and for this purpose the confessional statement to the 
police cannot be utilized because of the provisions of sections 25 
and 26 of the Evidence Act. Ifany Dart of «he statement is of 
some consequence in order to serve the purpose of connecting. 
'the fact discovered with the offence and, not as cause of the 
discovery it is difficult to see.why itis observed that there is no 
warrant for saying that that part of the stafement is not 
admissible in evidence. Sections 25 and 26 clearly warrant this ' 
‘prohibition. If the prosecution cannot “bring in any evidence" 
„aliunde, connecting the fact discovered with the*offence, the 
prosecution may, have to fail, From this it does not necessarily 
.follow that the Statement of the accused Shall have to prevent 
this disaster. Section 27 Of the Evidence Act dees not say that 
:so much of the information as is necessary to make the fact dis- e 
covered relevant shall also be proved. I must confess I cannot 
read any such provision into the section. as it now stands. , Later 
on the learned C. J: says . : ' . 
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“It is undisputed that the information must set the police.in 
motion, because it is in cogsequence of dt that the discovery, is _ 
made. Would the police be set in motion. merely by the statement 
of the accused that he threw a Jdichuva énto the back room of 
‘his but if there is no evidence that it isthe instrument of the 
crime? If there is no evidence a/wade, then the police will not 
be set in motion unless the fact discovered is connected with the 
case under investigation and if it is the accused's statement which 
connects the fact discovered with the offence and makes it relevant, 
then even though that statement amounts to a confession of the 
offence, it must be admitted because it is that, that has led directly 
to the discovery of tl® fact.” 

With due respect I feel some difficulty in following the reasons 
given inthe above passage. Ido not know exactly whether the 
police would be set in motion merely by the statement of the 
accused that he threw a Jdichuva into the: back room of his hut 
if there is no evidence that it is the instrument of the crime. 
Perhaps the police would not. To justify this surmise of police 
in action I would only quote a passage from the judgment of 
Straight, C. J., in Queen v. Babu Lal (1) where the learned Chief 
Justice observed : 

“My experience in this Court has conclusively satisfied my 
mind of two things; first, that in almost every case of serious 
gravity “or difficulty, the pgimary object towards which police 
dirgct their attention and energies is, if possible, to secure a 
confession ; secondly, that such confession, if subsequently 
retracted, is, as an item of judicial proof, unless corroborated. by 
strong and indepegdent evidence, positively worthless. It requires 
* no very vivid imagination to picture what too often takes place 
when two or three of these not very intellectual or highly paid , 
police officials are called away toa village to investigate a grave 
crime, of wlfich there are no very clear traces. Naturally it is 
much the easier way for them to begin by endeavouring to obtain 
° a confession from the stispected person or persons instead of. by 
searching oùt the clues tg the evidence from independent sources, 
and seeing what extraneous proof there is. But, as I have more 
than once been constrained to remark from this Sean the effect 
of this sanctiow given by section 164 ‘of the Criminal Procedure 
Code to a Magistrate recording in the course of the investigation 
the confessions of accused persons thus obtained not from the 
hands of the police, is not so beneficial to the elucidation of guilt 

(1) (18843 L L, R. 6 All. 509 (f. B.) * 


. 
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as is supposed, for it continually happens that, while the police 
; have been occupying themselves in getting the confession, many 
ofthe traces of the crime, which, ift once followed up, would 
have producéü valuable proof, have disappeared. To repeat a 
phrase I used on a forper occasion, instead of working vp to the 
confession, they work down from it.” 


The police, inclined to make a short cut to the elucidation 
of a difficult case, may not move. But an investigating police 
“should perhaps bé set in motion on an information which may 
lead to a discovery supplying some possible clue to further 
discovery. 

In any case, even assuming that for the perposes of ‘the inves- 
‘tigation the police would require more evidence or information 
‘before taking any move in the matter, it does not follow that such 
information therefore comes within the requirement of section 27, 
Evidence Act. The police officer might require ,more. But 
eliminating all personal equations of the investigating police, the 
discovery itself might not require any further information and 
section 27, Evidence Act, only allows so much of the information 
to be given in evidence as would suffice for the discovery itself and 
for nothing else. x 

We have already ‘noticed the principle underlying Sections 25. 
and.26 of the Evidence Act. The possible discrediting circums- " 
‘tances which -the legislature seems to have had in view in-enacting 
these sections should not altogether bé lost sight 6f in constrping 
these provisions. Corroboration by discovery no doubt offers some 
data which to a certain extent go to refute the discrediting circums- 
tances in the particular case. But simply “because a portion of 
the alleged statement finds corroboration in the discovery it does, 
not follow that the other portion is also'true and the reason wlfy 
‘a statement to the police is excluded from evidence still applies 
to that other portion. To this if we add the naturaledesire of an 
inyestigating police, the risk of extending the scope of Section 27 
at once becomes patent. ' . . 

For the discovery of the fact in the present case the information 
that “ the gunny bag containing opium was thrown from the car 
into SukhanpukMuri" is sufficient. The discovery, therefore, can 
be said to have been made by this much ° of sihe information 
alone. The information as to who threw the bag is superfluous 
for the purposes of the discovery. In my judgment that portion 
of the information which was necessary for the discovery ean alone 
be said to have caused the discovery. "Certainly it also relates 
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CRINES distinctly to the fact discovered. The other portion of the imforma- 

1941. tion, viz. who was the author of the: act of throwing, may be said 


Naresh Chandra tO relate to the fact discover#d, but does not satisfy the reqiirenment 
pas . * of having caused the discovery. id 
King-Emperor. In our judgment, therefore, the portion’ of the allegede statement 
which purports to ascribe the authorship of the “ act of throwing,” 
to the accused himself is not admissible in evidence under Sec- 
tion 27 of the Evidence Act. 
* e The admissible portion of the information must, therefore, be 
to the effect that “ gunny bag was thrown. into Sukharpukhuri.” 
Excepting the alleged statement by the accused there is ho other 
evidence on record tg show that the accused ever had any control ' 
over the bag in question. Other evidence on record along with 
the admissible for him of the information, if it is admissible at all, 
does not.establish possession of the accused. | 
In our opinion, however, no portion of the alleged statement 
is admissible in evidence in this case, it being hit by Section 162, 
Criminal Procedure Code. H l 
In the result, this Rule is made absolute. The conviction of 
the accused and the sentence passed are set aside, and the accused 
is directed to be set free. Oureorder will not in any way affect the 
order of confiscation of the opium made by ¢he learned Magistrate. 
* Lodge J;:—I agree with my learned brother that these two 
Rules must be made absolute and the two petitioners acquitted. ' 
° 4 ' J agree ‘also with the view ‘expressed i in his judgment that the effect 
of Section 162 of the Code of Criminal Procedure is that Section 27 
of the Indian Evidence Act is pro tanto repealed. Iam unable 
however to agree with my learned brother as to the very limited 
scope which he *ssigns to Section 27 of the Indian Evidence Act 
* when that section is applicable. In the present case it is not, 
strictly speaking, neeessary to decide what is the scope of Sec-* 
tion 27 of the Indian Evidence Act. If it were necessary to decide 
this question I should be inclined to hold that if evidence were 
h e giyen that the accused stated ‘I threw the opium into the spot’ 
that whole of that statement would be admissible under Section 27 
d bf the Indian Evidence Act. 
A. T.°M. | : , Reales made absolute. 
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Abatement—Jndian Penal Code (Act XLV of 1860), section rog—Charge of 
—  abetment—Instigation by the abettor to be&hown. 
What is meant by a charge under section 109 Indian Penal Code, is that 
when a man abetsan offence and that offence is committed in con- g 
sequence of the abetment, he is liable to be punished as the principal 
offender. 
A person is guilty of. abetment provided only that the Act which he does” 
isa probable consequence of tlie abetment and is committed under the 
influence of the instigation, Section 111 of the Indign Penal Code 
would be applicable to such a case. 
So where there was nothing to show that the abettor instigated the 
person who committed the offence the explanation of thelaw would be 
"inadequate and a charge under section 304/109 would be bad. 
Naimuddi v. The Emperor ao LANA 410 
—— , charge of—Instigation by the abettor to be shown ; see 
Abetment ° ieee Ges 410 
— —, person when guilty of ; see Abetment M o ses 410 
Accused, to be acquitted—Whole evidence circumstantial—Whole case 
hinges on the evidence of a single man —Confession of accused ; see 
Reference . 7 10 
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- - ^ IX of 1908, schedule I, article 182 clause (€) 

—— VII of 1913, Section 153 e 

—— V of 1920,65ection 4 
- -—— XXXIX of 1925, section 213 . 


-—- III B. C. of 1885, section 86 A, 86 A clause (1), proviso (2) ... 


-——— VIII B. C. of 1895, sectiofis 21, 23 
—; XIII B. C. of 1934, section 70 

—— VII B. G. of 1936, section 2(6a) . 
—— VII B. C. of 1936, sectious 2:8), 20, 31 
—— VII B. C, f 1936, sections 8, 20, 34 
— VII B. C. of 1936, sections 13 (b), 34 
-——— X B. C. of 1940, sections 2 (22), 86 (6) 


—— X B. C. of 1940, sections 30%) (c , 34 (a) (ii), 36 (1) (c) 


—-— X R. C. of 1940, sections 30, 36, 36 (5) 
— — X B. C. of 1940, section 35 
—— X BC. of 1940, section 36° 
+— XB. C.) of 1945, section 36 $ 
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Act X (B. C.) of 1940, section 36 < . ies 

——- X B. C. of 1910, section 36 b ses s 
——- XB. €. of 1940, section 36 m te 
- — X B, C. of 1940, ®ction 36 (1) $e "ma 
'—— X B. C. of 19109 section 36/5) . 5o. * ae 
— VII B. C. of 1936, section 2 a) vus ive 


Admissibility in evidence—Statement made by accused before Police 
Officer— Possession of opium—Criminal Procedure Code (Act V of 1898), 
section 162. ' 

Per Curiam : The effect of section 162 of the Code of Criminal Procedure 
is that section 27 of the Evidence Act is bro tanto repealed, 

Cases in different High Courts discussed, 

The following facts were proved in the presenttase : The accused Sundar 
Singh was in the car driven by Naresh; that the said car was chased 
by the Polize from K to M ; that the accused got down from the car and 
ran towards a shop from the verandah of which he was arrested by the 
Police ; that the opium was discovered underneath the water j that part 
was taken by the accused in the matter of discovery ^ of opium other 
than the statement made by him to the Police; that the accused led 
the Police party from M to S and there pointed out tMe exact spot 
where the gunny bag containing the opium was lying and himself 
brought out the bag : 

Held, that these facts are not sufficient to bring the case under section g'a) 
of the Opium Act. If along with these facts the statement of the 
3ccused alleged to have been made to the Police (viz. that it was he who 
threw the opium bag there from the car) be taken then it would be 
legitimate for the Court to find (aje that the opium bag was in the car 
and (b) that it was under the control of the accused and the #bcused 
threw it from the car (which was being chased by the Police) : 
this would justify the Court in finding possession of opium with 
the accused = T s 

The question at issue was whether the statement to the Police was 
admissible in evidence : s 

Held, that no portion-of the statement was adrfissible in evidence, it being 
hit by section 162 of the Code of Criminal Procedure. | 

Per Pal, F.: The admissible portion of the information was to the effect 
“‘gunny bag was thrown into S", Excepting the alleged statement b 
the accused “there was no other evidence fo show that the accused ever 
had any control over the bag in question, Other evidence along wjth 
the admissible portion of the information did not establish possession of 
the accuscé. x ° 

Séction 27 of- the Evidenge Act allows so much dt the information to be 
given in evidence as would suffice for the discovery itself and for 
nothing else, 

The portion of the alleged statement which purported to ascribe the 
authorship of “ the'act of throwing ” tothe accused himself, was not 
admissible in evidence under section 27 of the Evidence Aet, 
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Admissibility in evidence—(Conid,) : 

Lodge F.: was against giving limited scopf' to section 27 of ‘the Evidence 
Act (as given by Pal, J.) and was of opinion that if evidence were giveh 
that the accused ‘threw the opium into the spot’, the Whole of that 
statement w@uld be admissible under sécfion 27. Md 

Per Curiam: Conviction on mere suspicion, however strong, cannot be 
supported. Naresh Chandra Das v. King-Emperor ... 2^ 





—Ó€—M Unproboted Will—Indian Succession Act 

CXXXIX of 1925), section 213—Property disposed of by Will—Plaintiff 
disinherited, 

Per Akram, ¥.: Though an unprobated Will may be looked into fora 
collateral purpose or for the cogstruction of it, it cannot be admitted 
under section 213 of the Indian Succession Act for defeatiag the title of 





a plaintiff to any property by inheritance. 


Per Pal, Y.: Section 213 of the Indian Succession Act is not limited in 
its operation only to cases where the plaintiff brings a suit as executor 
or legatee or even to fases where the defendant claimed as executor or 
legátee. It extends to all cases wnere it becomes necessary in the suit 
to decide that ugder the Will the right as an executor or legatee 
accrued, It equally debars a person who is required to establish the 
legatee's right merely asa jus tertii for the purpose of his defence. 
The prohibition however, does not extende beyond the question of 
establishment of the right as executor or legatee. The, Will can be 
looked into for all other purposes. 


The Will will not come within the prohibition of the said section 213, 
1f the title claimed by the plaintiff be exaluded simply by showing that 
his father Eft a Will and that by that Will he purported to dispose of 
the disputed property in favour of the deity. If however, it be necessary 
to establish not oaly that the will purported to dispose of the property 
in favour of the deity but that ft succeded in disposing it in its favour 
beforg plaintiff's claim on intestacy can be defeated; then the prohibition 
of the s&ction applies. 


The right of a Hindu heir to take by inheritance will not be defeated 
simply by a provision jn the Will prohibiting that heir from taking. 
Unlessand until the property is effectively disposed of by the Will 
to others, the heirevill take by inheritance. 


In the present case the defendants shall have to establish that the 
disposal in favour of the deities by *he Will was successful. This will 
be seeking tQ establish the right of deity as a legatee under the Will 
and as the claim of the plaingiff will not be defeated till this if esta- 
blished the prohibitory eule contained in section 213 of the Indian 
' Succession Act stands in the way of the defendant Jogendra Nath 
Banerjee v. Makhan Lal Banerjee ene E 


Advo£ate, suit by for recovery of his fees, is governed by article 36 
* schedule I of the Ljmitation Act; see Limitations, 
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Agreement between Government and co-sharer bindings, if had beneficial 
effect on the subortlinate .tenure-h*|ders—Rate of Drainage cess deter- 
mined by Collectcr and levied on Wwroprietors under section 21 of the 
Sanitary Drainage, Act—Suits by two co-sharer proprietors against 
Government challenging imposition, gOmpromised and the amoynt that 
were originally imposed were reduced in different proportions—Suit ' by 
proprietors for recovery of rent and cess claiming Drainage cess to the 
extent of half the amount imposed on the proprietors against tenure- 
holders ; see Suit for rent and cess gas ies 








z between Government and proprietors, if legal—Drainage cess, 
rate of, determined by Collector and levied on proprietor under section 21 
of the Sanitary Drainage Act—Subsequent suit by two co-sharer proprie- 
tors challenging, imposition—Suits comprom@&ed and amounts originally 


imposed were reduced in different proportions; see Suit for rent 


and cess g sió € 
Agricultural Debtors Act, Section 13 (2), Order under, if terminates pro- 
ceedings before the Board ; see Decree, execution of iss dës 
Appeal, if lies—Decision involving the dismissal Of a seit or an appeal 
under the Court Fees Act ; see Divorce "n m 
——7—— to Federal Court, when lies—Certificate under sectiop 205 of the 
"Constitution Act ; see Jurisdiction e tee 


Appellate Court, if can convict on its own appreciation of facts—Trial by 
jury and no sentence of death —Werdict of jury vitiated ; see Reference... 
—— — 4— Court, procedure io be followed by—Verdict of jury vitiated— 
No sentence of death ; see Reference m vee 
Application, fresh—Application bya new shebait or representative of the 
deity—Death of shebait pending execution proceeding ; see Shebait — ... 
Tamu ~= described as an application under section® 47 of the Cgde of 
Civil Procedure, could not strictly come within the section—Court, if 
can deal with it under some other section ; see Jurisdiction ... T 
purported to be undr sectiqn 47 of the Code of Civil Proce- 
dure, but not strictly within the scope of the sect&in, decision of—Order 
on such application, if bars a subsequent suit ; see Jurisdiction - a 
Assessment of rent, suit for—Tenant holding adversely against landlord 
for more than 12 years ; see Rent, assessment of m - 
Assignee—Bengal Money Lenders Act (X B. C. of 1940), section 36 (5), 
if applies to pre-act assirnees—Section, literal construction of. 

. The protective provision contained in sectiqn 36(5) of the Benal Money 
Leüder's Act is applicable not only to post-Act assignees but applies 
also to pre-Act assignees. . : = 

Thus a bona fide assignee of the debt prior to the passing of the Bengal 
Money LenflersAct, 1940 is protected under section 36(5) of the Act and 
that the decree obtained by him cannot reopened. 6 





A literal construction of a section can be departed írom ifa strict and 
rigid adherence to it would frustrate the intention of the Legislature and 
lead to inconsistency or manifest injustice. Prafulla Kumar Das 
Gupta ». Kamini Kumar Chakravarti ec ids 
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10 


294 


294 


» 238 
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. 
Attachment—Code of Civil Procedüre (Act V of 1908), section 60 
clause (c)—Agriculturist, vesigential house of—Exensption from 
attachment. 78 


Where it appeared from the evidence that the judgment- -debtor has got: 


about 20 or 25 bighas of cultivable lagd with regard to which he has 
been recorded as an occupancy raiyat and he cultivated it under the bhag 
system by lettiug it out to bag chasis and he derived another income of 
a very small sum from his zemindary properties : 

Hajd,thathe wasan agriculturist within the meaning of claüse (c) of 
section 60 of the Code of Civil Procedure and his residential house was 
therefore exempt from attachment. Nagendra Nath Sarkar v. 
Krishnapada Sarkar ats v 

Bengal Agricultural Debtors’ Act Section 2(6a)—‘Civil Court’, if 
includes a Smal! Cause Court constitued under section 5 of the Provin- 
cial Small Canse Courts Act ; see Jurisdiction S - 

——— ; Section 13 (a)—Order made by Debt 
Settlement Board that the debt was nil ; see Decree, execution of »" 

VNDE. A — ——— , Section 20—The question whether a 
transferee-of a putni froma  judgment-debtor isa benamdar of the 
judgment-debtor is, to be decided by the Civil Court and not by the 




















Debt Settlement Board ; see Execution m T 
— ——— — - ——, Section 20 (as amended)—District 
Board, if can “decide liability asa debt; see Regt, suit for ... m 





—— 





— — — — » Section 34—Sale in execution of 
decree passed in a suit for realisation of debt by Civil Court ; see Sale ... 
— —— ——À, Section 34—Transferee of a putni 
from a judgment-debtor of a tenure, the subject-matter of a rent suit, 
can initiate proceedings tinder the Act and obtain necessary order for 








stay of proceedings before a Civil Court ; see Execution — ... 
ee  — ———,———, Section 34, notice under, if remains 
good—Order passed by Debt Settlement Board is bad; see Decree, 


: execution of . m 
Bengal LÓcgl Self Government Act, Section 86A—Sanction, when valid ; 
e 


see Bridge toll on eee 
——— , Section 86A, sanction under, must 

be read as a whole incleding the proviso ; see Bridge toll 
—-——, Section 86A clause (i)—Bridge not 
constgucted out of*District Board fand ; see Bridge toll «o m 
5 , Section 86 A Proviso (2)—Materials 
of old Bridge used for the construction of the new bridge—Contribution 
' out of Distrigt Board fund ; see Bridge toll m ves 
v , Section 86A- Proviso (2j—Contri- 
bution—Amount remaining Rem on account of* the bridge—Cost 
Bihag Agricultural Income-tax Act is not wira vires of the Bihar Legis- 
lature ; see Ulira vires " xs wae 
—— — , Section 2(a)—‘Agricultural income’ ; 








— M Sm 





— — — — 











—— 











—— ——— 








* see Ultra vires . vos aes 
. 
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Bengal Local Self Government Act,—(Conzd.) : 
of new bridge, construction of, with grants from Central Road fund; 
see Bridge toll sas 
Bengal Money Lenders Act, applicability of—Pre-Act kah sahid ; see’ 
Decree, re- opening of ite RP 
= , Section’ 2(22)—Application under order 21 








rule 90 of the Code of Civil Procedure for setting aside a sale filed by . 


somebody else after delivery of possession—‘Suit to which the Bengal 
Money Lenders Act applies’ ; see Review 

——, Section 2,22)—Proceeding in execution is 
* “a suit to which this Act applies"—Proceeding in execution, what kind 














of ; see Review vis ive 
o —-- — Section 30—Lender includes an assignee of 

a lender ; see Decree, re-opening of us 

-—~, Sections 30, 36—Payment of double iha 

principal of the loan—Decree, if requires to be re-opened ; see Decree, 

re-opening of E m 























property included in a sale proclamation drawn up before the Act came 
into force ; see Execution sale X 
» Section 35, scope of ; see Execution sale 





M ————.——-, Section 36—Jourt’s power to award 
pendente lite interest in mortgage suit ; see Decree, re-opening of T 
—————————— ee, Section 36—Interest in excess of that 
allowed by section 30 ; see Decree, re-opening of € n 


——o o —— —, Section 36—Re-cpening of decree passed by 
Small Causes Court Judge—Angther application in respect of same 
matter pending before the Debt Settlement Boord®; see Jurisdiction — ... 








- ——-— «—:——, Section 36—Suit, if pending—Decree not 
satisfied —No application for execution ; see Decree, re-opening of 
——— —————————— Section 36, applicability of—Property sold 


under mortgage decree—obtaining of decre&under Order 34 rule 6 
of the Code of Civil Procedure—Other properties of the judggeht- 
debtor sold in execution before rst January 1939—No step taken by 
decree-holder for the realisation of the balance; see Decree, 











re-opening of . 

—— —— — — — ——- ——, Section 36(5)—Assignee, if to be a person 
who obtained assignment after the Act* came into force ; see Decite, 
re-opening of . 

—— —— —-———, Section %6(5)—Bona fide assignee "not 
obtaining statutory notice ; see Decree, re-opening of - „e «se 

———— - x , Section 3615) ie applicable to  pre-Act 
assignees ; see Assignee . vee m 








; Section 36(6), if applies—Application under 
order 21 rule go of the Code of Civil Procedure for setting aside a sale 


filed by somebody else after delivery of possession ; sez Review A 


——, Section 35, applicability of—Sale of e 
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: Bengal Money Lenders Act, Section 36, Proviso (1)t-Date of suit ; see ° 
d Decree re-opening of ves sve 485 
Bengal Tenancy Act, as amended by Act W of 1928 and V1 of 1938, 
Section 26 F—‘Co-sharer tenant’, includes” a co-sharer by purchase ; se@ 
. Pre-emption a. soe 347 
g —— e LLL ut. * 
Section 26E— 2o-sharer tenant by purchase acquiring interest subsequent 
to sale of some other portion by some other co-tenants—Application 
A for pre-emption by such co-sharer tenant by purchase is maintainable; - 
seg Pre-emption ia hs 347 
s umso mu c : 
E Section 26 F—The right of pre-emption is not a mere personal right— 
* It is a right exercisable by a co-sharer by reason of his ownership; see . 
Pre-emption e s Ng 347 
» hai — SS EN S % - —Ó— —MI "r 
Section 26 F, if applicable in case of transfer of a share in a nishkar or 
rent-free holding ; see Pre-emption É e m 347 
— -— —— -—, Section 26 J, decision in a proceeding under, if 
7 operates as ves judicatd in respect of the incidents of the tenancy ; see 
Res judicata see "T 20 
—- —— Section 48D, 75 A—Decree for enhancement in the 
alternative for ejectment—Decrees, if mutually exclusive ; see Rent, 
enhancement of s eve 84 
——, Section 75 A—Settlement* of fair and equitable 
rent, if enhancement—Proceedings for settlement of fair and equitable . 
rent urfler Chapter X ; see Settlement of fair and equitable rent ves 414 
-—— —, Section 75 A controls section 110—Date from 
e which enhancement is to take effect—Procegdings for settlement of fair 
and equitable rent under Chapter X ; see Settlement of fair and equit- 
able rent m - 414 
rule69 of the Code of Civil’ Procedure—Adjournment; see Sale, 
' adjournment of 7 a i 186 
E —— $a. —— —, Section 168 A—* Term of the tenancy, ". if limited 
to a tenancy for a particular period ; see Execution "T - 267 
-— — ——- —_~ —— —, Section 161 A, applicable to all classes of tenures 
or holdings ; see Ultra vires soe eee 190 
e —— — ————,Section 168A, if applicable to putni tenures ; see 
Ultra aires x J “es " 190 
——— —— —- -—, Section 168 A, if withdrawn from putni tenures ; 
- see Ulird vires iz n es 190 
-—— —5—— , Section 168 A, Proviso—'Before an applicati is 
made for execution of such defree'—Subsequent proceeding Started by 
ndlord after the defaultitg tenure is purchased by him in execution of 
*\\same deeree ; see Execution ose m 267 
, Section 168 A, proviso—' Term of the tenancy 
= eaning of ; see Ultra vires : ee m 190° 
. 
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Bengal Tenancy Aot, Section 163 (D, if repugnant to sections 51, 60 of s 
* the Code of Civil Procedure ; see Mira vires sii T 190 
iE erm , Section 168 A, sub-section (1) clause (a)—‘Shall not 
«be executed’ ; sge “Execution s è 267 


— —— 








» Section 168 A* Sub-section (1) clause (aS, applic- 
ability oi—Landlord having put up to salethe defaulting tenure before 
the section is introduced proceeds against other properties of the 
judgment-debtor which are attached but not sold when the section comes 





into force ; see Execution s ss 267 
<——— — ~, Section 168 A, Sub-section (2) is applicable to 

pendieg execution proceedings ; see Execution ae 267 
Bengal Waqf Act, Section 7o—Notice iz Commissioner of "Wakts, if 

mandatory, see Wakf property T tee 33 


Bridge toll—Bridge toll—Bengal Local Self Government Act (III B.C. of 
1885), section 86A—Old bridge constructed out of District Board Fund 
in 1929—Sanction for realisation of toll obtained—New bridge con-  . 
structed with grants from Central Road Fund—Whetber fresh sanction e 
necessary under section 86A—Sanction under, if must specify amounts 
to be recovered under provisos to the section. 

Where District Board constructed a bridge out of its own funds in 1929 
and obtained sanction of the Local Government for the levy of a toll on 
persons, vehicles and animals passing over the bridge under section 86A 
of the Local Selt Government Áct but on the construction of a new 
bridge on the same site sometime later out of grants from Central Road 
Fund the District Board continued levying tolls as before, without a 
fresh sanction : a 

Held, that the new bridge being different from theeld one, any sanction 
that might have been obtained in connection with the old® bridge 
could not justify any imposition on anyone passing over the new 
bridge. 

A sanction under section 85A must be read aga whole including the 
proviso and no sanction will be valid or complete unless it expressly 
mentions the amounts the recovery of which i is sought to be authorised 
thereby. 

Held further, that the new bridge not having been constructed out of 
the District Board Fund it could not be brought within description given 
in clause (i) of section 86A of the Local Self Government Act. x: 

Assuming that the materials of the old bridge which were ,used for the 
construction of the new bridge could be regarded as a contribution «out 
of the District Board Fund, the provisions of proviso (2) of section 86A 
were note@omplied with in the circumstances of the case, j 

Any amount which might have remained unreflised on account of old 
bridge could not be regarded as a contribution by the District Board 


towards the cost of the new bridge. Pabna District Board v. Ranjit 
' Chandra Lahiri 386 


Burden of proof—Consideration, passing of—Negotiable Instrumgents Act, 
section 118—Suit based on promissory note ; see Promissory note m 404 


A e 
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PAGE 
Butden of proof, how discharged—Consideration, passing of —Suié based on 
promissory note ; see Promissory note / avs eas 404 
Certificate under section 205 of the Constitution Act is exclusively a matter” 
for High Court; see Jurisdiction m 0153 
‘Chouth, if payableTransfer—Kot-kobala, suit Sor NES pow b - 
delivery of possession, if constitutes transfer. 

- When a person executes a obala or mortgage by conditional sale and then . 
suffers a foreclosure decree tobe passed against him, he virtually 
executes thereby a transfer in favour of the mortgagee. 

A kot-kobala was executed with respect toa property which was held 
undera Kabuliat one of the stipulations of which was as follows :— 
«IfI or my successors make a gift of -or sell or otherwise transfer 
the lands of this Kabuliat, then myself and the vendee or transferee of 
this land will be bound to pay you as Chouth one-fourth of the proper 
price of this land down to heirs and successors, otherwise, the purchase 
or transfer will not be valid etc.” The property was sold under a fore- 
closwre decree : 

Held, that a mortgage by conditional sale, followed by the decree for fore- 
closure and the taking of possession thereunder, constituted such a 
transfer as was contémplated in the stipulation in the Kabuliat and 
hence Chouth was payable. Rai Chandi Charan Chatterjee 


Bahadur v. Taranath Dutt - - 434 
Circumstantial evidence and case depending solely on confession of accused 
—Court, procedure to be followed ; see Reference ot - IO 


Civil Court, if can decide—Removal of Chairman of District Board from his 
office—Decision of „Board or Government under section 28 of the Local 
Self Government Act that the Chairman of istrict Board persistently 
neglected his futy ; see Declaratory suit us iss 491 
—— Court, ifcan try a suit for declaration that the Chairman of the j 
District Board be removed—Local Self Government Act ; see Declaratory 
suit é 7 uk ove 491 
Court, if must stay whole suit—Rent suit comprising claims aceruing 
before and*after January 1, 1940— Application before Debt Settlement 
Board under section 8 of the Bengal Agricultural Debtors Act—Notice 
under section 34 ; see Rent, suit for = «^s 400 
Civil Procedure Code, Section 2 Sub-section (2) Clause (b)—''Order of 
š dismissal for default" -Suit or appeal dismissed for non-payment of 








court- -fed; see Divorce ike vae 303 
7 =, Section 9—Legal character—Removal of Chairman 
of District Board from his office ; see Declaratory suit oo m 491 





, Section 13(b)—]udgment, if given on the merita of 
the case—Presumption that ofüicit] acts have been regulasly performed ; 








see Execution eco soe 271 
= — —, Sections 13(b), 44A—]udgment given on the merits. 
^ of the case—Burden of proof ; see Execution oes, T 271 


= , Section 37(b)—Court, if ceased to exist—Subse 
. quent to the ‘acne of the mortgage decree the pasticular area where 








—— 
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Civil Procedure Code,—(Contd ) : 
the mortgage property was sitWetel has been assigned under 
sectiorf13/2) of Civil Courts Act ; se? Limitation ss siy 
—-——, Section 37(b)—Court, which passed the decree— 
Order of Distri Judge assigning business under section 13(€) of the 
Civil Courts Act ; see Limitation s 





London—Application for execution in Indian Court—Suit decreed 
ex parte—Defendant had notice of suit—Judgment, if given on merits of 
tase—Presumption ; see Execution ane 
» Section 47, if applicable—Applica tion by the 








. auction-purchaser that out of the sale proceeds in a mortgage sale, a 
sum might be retained by Court for paymenPto the Calcutta Corporation 
as arrears of tax ; see Liability ^ vas 











; Sections 51, 60, if repugnant to section 168(1) of 
the Bengal Tenancy Act ; see Ultra vires se 
Section 60 clause (c)—Residental tións of agricul- 
turist—Income from cultivable property by means of Bhagh Chass and 














small income from zemindari ; see Attachment sie T 
-— —— —— — — —., Section 150— Transfer of business—fissignment of 
business under section 13'2) of Civil Courts Act ; see Limitation E 
—— ; Order 1 Rule 8—Suit by private individual in 
respect of public nuisance ; see Suit, if maintainable e e 
—— t, Order 2 Rule 2—‘Cause of action,’ meaning of ; see 
Suit for possession es iss 
—— -——— —, Order 2 Rule 2—Elements—Additional facts’; see 
Suit for possession . E T 


e 
» Order 20 Rule 12 Clause (1; (c), no express direc- 
tion under—Judgment and decree reserving power to assess mesne 
profits pendente lite and thereafter till restoration of possession— 











Omission of express declara'ion in decree," if can be supplied by Court 
at any time ; see Mesne profits eee "T 
—— ————-, Order 34 Rule 13—Person interested in *the 
property sold—The Calcutta Corporation ; sfe Liability - ss 
; Order 40 Rule r—Estate does not vest in the 
receiver—Receiver, nota trustee within the meaning of section 10 














Limitation Act ; see Receiver - ove 
— -— ——, Order 40 Rule 1—R&ceiver, function of—Receivét, 
duty of ; see Receiver eas SU 
Claim for money for wrongful act—Injury, if to be actual pecuniary loss ; see 
Damagese TO e 


Collector, if can open separate account under Section 11 of the Bengal 
Revenue Sale Law—Power to open separate afcount dependant on 
certain disputed facts ; see Jurisdiction one m 

Constitution A ct, Section 103(2) (a)—‘Act of Parliament'—Laws passed by 
subordinate Legislative body under authority conferred upon it by an Act 


of Parliament ; see Ultra gires e“ awi 
. 


; Section 44À— Decree obtained in High Court | in ` 


255 


216 


216 


447 
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Constitution Act, Section 240 Sub-section (2) pif can be gualiffed or taken 
ii away by statutory rules ; see Dismissal xf + 35 
» Section 243, if excluded the application of section 240 Or 
241 ; see Dismissal order - s ^. ase * 35 
Contract—Constrdction of—T ransfer—Decree for foreclosure followed by 
taking of possession ; see Chouth us 434 
Contract Act, Section 43, if applicable—Claim for money for senda act ; 
see Damages A zm 54 
Conviction on mere suspicion, however strong, cannot be supported ; see i 
Admissibility in evidence EM NS 507 
Co-owner, if and when can get reconveyance—Revenue sale brought about 
by the intentional default of ea co-proprietor—Such co-proprietor 
purchaser ; see Revenue sale ses EC 207 
Court, duty of—Court conducting the sale —Objectioas of judgment-debtor 
as to procedure adopted—D scree-holder purporting to follow the proce- 
dure laid down in Chapter XIV of the Bengal Tenancy Act ; see Sale, 
adjeurament of : "e ies 186 
; power of, to impose condition when directing the payment of the 
decretal amount, (the loan being on mortgage) by instalments ; see 
Decree, re-opening df yi m 174 
Court's duty—Rate of interest ina mortgage bond above the permitted 
rate—Such interest paid for sometime ; see Resopening of transaction 
and taking of account sie e. 7299 
jurisdiction to entertain an application—Test ; see Jurisdiction as 294 
Court-fee, non-payment of—Dismissal of suit or appeal, ifan “ order of: 
dismissal for default " under section 2 sub-section (2) clause (b) of the 
Code of Civil Procedure ; sae Divorce ki d - 393 
——— —, refund of —Matter not coming either under section 14 or 15 of 
the Court Fees Act—Court in proper cases can mike order for refund ; 
see Divorce ə sc oo 393 
——— -—— payable on the plaint og mamorandam of appeal in a suit by a 
Mahomedan wife for divorce ; see Divorce vis tus 


Criminal Law*—Practice —Appeals to Privy Council—Petitions —Certificates 
of grounds for appeal —Circumstances in which to be granted. 
The Judicial Committee of the Privy Council is not a revising Court of 
Criminal Appeal, being neither prepared nor required to re-try a 
`e Criminal case. It dogs not concern itself with the weight or conflict of 
evidence, with inferences drawa from evidence, with questions con- 
cerning cqrroboration or contradiction eof testimony, or with the ques- 
tion whether there was sufficient evidence to satisfy the burden of 
proof. Neithefis it concerned to review the exercise by the ,prefious 
tribunal of its discretion as to premitting cross-examinatioa asa hostile 
witness or in awarding particular punishments. An application to the 
Co®mittee to review the facts of a Criminal case or to set aside con- 
clusions of fact at which the tribunal in India has arrived is an abuse of 
the | process of the Court. The Committee will only interfere. where 
. there has been an jafringemeat of "essential principles of justice ; 


VoL. 75.) : . INDEX OF CASES. 


. 
ee 
Criminal Law—(Contd.): À 

where for example, there has been a refusal to hear the accused or he 
was not allowed to call releva witnesses; or if the tribunal was 
corruft or not properly constituted or whether it had not the necessary * 
jurisdiction, * . 

` The Board in dismissing the petitions? stated the practice relatifig to the 
issue by Counsel of certificates that the petitioner has reasonable 
grounds for appealing to the Board in a Criminal case, Muhammad 
Nawaz (alias) Nazu v. The King-Emperor m € 


Criminal Procedure Code, Section 147 (2)—Magistrate's power to issue ® 


* mandatory order directing the removal of an existing obstruction ; see 
Mandatory order see RS 

» Section 162 repeals pro tanto, section 27 of the 
Evidence Act ; see Admissibility in evidence ss T 
M — — ————, Section 376 (b)j—High Court, it can direct 


retrial—Verdict of jury erroneous owing to misdirection ; see Reference 








Damages—Claim for money for wrongful act—Actual pecuniary loss, if 
comes into consideration for assessment -of damageg—Compensalion— e 
Indian Contract Act (IX of 1872), section 43. 

Ina case for recovery of a sum of muney by a party injured for the 
wrongful act of another, the principle indicated in section 43 of. the 
Indian Contract Act cannot have any application. 

The injury complained of need & °t amount toany actual pecuniary loss, 
Which comes into consideration only to help the determination of the 
‘measure of damages to be awarded in such a case. : 

In cases where elements of fraud, oppression, malice or the like are found 
the law does not confine its remedy to the payment of compensation 
merely proportional to any pefuniary loss actgally suffered by the 
injured person, it can grant vindictive or exemplary damage by? way of 
punishment of the wrong doer. Sheikh Jaru Bepario. Mr. A. G. 
Peters 


Debtor, if can file an application alleging that one of hisdebts is nil ; see 
Decree, execution - dee es 
———— suit by, under section 36(1) of the Bengal Money Lenders Act, if 


maintainable—Decree already obtained for recovery of loan; ; see 





Jurisdiction ' e - - 
Decision, subsequent, contrary to prior decision relied on—Res judicata ; see 
Partition suit. . © 6 PM 

» when operatesas res judicata as between co-defendants—Three 
conditions ; see Partition suit . a © v 

of. Board or of Government, if conclusive— Persistent neglect of 

duty by Chaieman of District Board ; see Declaratory suit .. one 


Declaratory suit—Removal from office—Chairman d a District Board— 
Local Self Government Act (III B. C. of 1885), section 28—Order of * 
Provincial Government, if illegal—Furisdiction of Civil Court—Code of 
Civil Procedure (Act V of 1908), section 9—Requisition contemplated by * 

e 


97 


54 


301 


491 
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Declaratory suit—/(Conid.) : 
section 30(b) of the Local Self Government Act ~Subsequent, withdrawal 


° from requisition by some members—ValidJy of such requisition. 


. 

Per Nasim Ali, F.: There is nothing in the Local Self Government Act 
which takes away the jurisdiction of the Civil Court totryg suit for a 
declaration that the removal from Chairmanship of the District Board by 
the Provincial Government was illegal. 

Per Pal, f.: The decision of the Board or of the Government finding 
tgat the Chairman persistently neglected his duty as Chairman as 
prescribed by section 28 of the Local Self Government Act is not 
conclusive and a. removal from office based on such a decision will be 
liable to be questioned in a Court of law : Case laws discussed. 

A Chairman of «a District Board tgerefore hasa legal character and is 
prima facie entitled to a relief from a Civil Court, under section 9 of 
the Code of Civil Procedure from any interference with his right in such 
character. 

The plaintiff respondent-was elected Chairman of the District Board of 
Jessore which consisted of thirty members. Fifteen members of the 
Board afterwards sent a requisition under section 30 (b) of the Local 
Self Government Act for a special meeting for the removal of the 
plaintiff respondent. from the office of the Chairman. Then seven out 

of the fifteen requisitionists withdrew from the requisition before the 
expiry of the prescribed period Plaintiff respongent did not call a special 
meeting within the prescribed period. Thereupon fifteen members who 
sent the requisition called a special meeting which was presided over.by 
the plaintiff respondent. He however dissolved the meeting on the 
groundthat there was no valid requisition under the law. After the 
dissolution of the special meeting by the “plaintiff respondent twenty- 
two members of the Board held another-meeting and passeda resolu- 
tion asking the Provincial Government for removal of the plaintiff from 
Chairmanship on the ground that he persistently neglected his duties 
as Chairman of District Board. and he was thereupon removed from the 
Chairmanship by the Provincial Government : 


Held, on the date of the meeting aj which the resolution in question was 
passed there was no requisition as required by section 30 (b) „ of 
the Local Self Government Act aad the meeting therefore was not 
sanctioned by law. 

Held als& that as thére was no valid »esolution by the Board for sending 
an application to the ,Provincial Government for the removal of the 
plaintifffrespondent from the Chairmanship the foundation of the 
exercise of the power by the Provincial Government was wanting and 
the action taken by Governgent was ultra vires and ineffective. 


Moulvi Lutfar Rahamen v. Moulvi Waliur Rabaman a 
Decree—Decision involving the dismissal of a suit Or an appeal under the 
Court Fees Act ; see Divorce - ase 


_-——., execution of—Bengal Agriculfural Debtors Act (VII B. C. of 1906), 
. : E . 
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Decree,—(Contd.) ;. : . 
section 13 (2)—Order of Debt tlement Board, ij bad—Debt, nil— 
Debtor, if entitled to file application on the allegation that debt zs nil, 

An order under section 13 (2) of the Agricultural Debtors! Act, does not 

° terminate procfedings before the B&ard, s 

Where an order passed by a Debt Settlement Board is found to be bad, 
the case would be deemed to be pending before the Board and until it 
was disposed of in someway or other, notice under section 34 of the 
Bengal Agricultural Debtors’ Act remains good notice. 

K is impossible for a debtor to file an application on the allegation stating 
that one of his debts is nil. 

A decision of a Debt Settlement Board that the debt was nil was not an 
order under section 13(2} of the Bengal Agricultural Debtors’ Act. 
Biraj Mohan Bhattacharjee 7. Abani Nath Pandit ... s 

2 execution of—Code of Civil Procedure (Act V of 1908), 
section 50, Order XXI, Rule 22(1)—Death of judgment-debtor during 
pendency of execution proceeding—Legal representatives of judgment- 
debtor, not substituted—Furisdiction~—Sale, if void, 

Where upon the death of the judgment-debtor during the pendency of an 
execution proceeding, no application under section 50 6f the Code of 
Civil Procedure to continue the proceeding against the legal representa- 
tives of the judgment-debtor is made by the decree-holder “and no notice 
under Order XXI, Rule 22(1) is served on the legal representatives : 

Held, that the Court had no jurisdiction to execute the decree and 
consequently a sale held without such jurisdiction would be void ; | 

The position would not be affected if the decree was a rent decree, 
Faizaddin Talukdar v. Rezia Begum e. "o. on 

; execution of, if may be re-opened—Execution case dismissed on full 

satisfactioa—Pleader of decree-holder misled by agent of one of the 

judgment-debtors in recording some pay menéztwice over ; see Execution 

of decree E 








e. Se 4o 
77 if can be executed— Death of judgment-debtor pending executjofi 
Proceeding—No application under section So of the Code of Civil Proc2- 
dure to continue the proceeding against the legal representative of the 
judgment-debtor—No notice under order 21 rule 24/1) served—Rent- 
decree ; see Decree, execution ot 





» if can be ré-opened— Decree for an amount not in eexcess of thé 
limit specified in section 30(2) ; see Decree, re-opening of san ras 
s if can be re-opened—Decree obtained by a bona fide assignee eof 
debt prior to the Passing of the Bengal Money Lenders Act; see 
Assignee e 2 ^ 





» if can be reopened—Loan based on Hindi, Decree passed on 
Hundi—Execution} proceeding pending ; see Money Lenders Act, 
applicability of — — ves as 
» re-opening—Bengal Money Lenders Act (X B, C. of 1940), sections 

2 (22) and 36—Suit, if ‘pending’ Decree unsatisfied. . ' 
Where in exe ution of a mortgage decree, the mortgaged pfoperties were 








- 


87 
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288 
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Decree—(Conid.) : 

e — sold and after that a decree under P A rule 6 of the Code of Civil 
Pyocedure was obtained and in executiof some other properties of tle 
judgment debtor was sold before the 1st day of January, 49039, and the 
decree-holdeg took no further steps and en application unde? section 36 
was filed by the judgment debtor for re-opening the decree, 

Held, that although the decree remained unsatisfied on the rst day of 
January, 1936, it could not be re-opened under section 36 of the Bengal 
@foney Lenders’ Act, as the suit was neither instituted nor filed nor was 
pending on or after 1st January, 1939. 

Held also: If any execution proceeding is started by the decree-holder 
the judgment debtor will have his right to apply under section 36 (6) (a) 
(i) of the Bengal Money Lenders®Act. 

The word pending has a well recognised meaning and ordinarily it would 
mean something which still awaits decision and is not yet concluded and 
simply because a decree is still not satisfied it will not be deemed to be 
pending within the meaning of section 36 of the Bengal Mohey Lenders' 
Act, Ram Kumar De v. Abhoyapada Bhattacharjee oF 


———, re-opening of—Bengal Money Lenders Act (X B. C. of 1940); sec- 
tion 36—‘Assigne®, if includes pre-Act assignee—‘Lender’, meaning of 
—Re-opening of decree, if necessary to give relief to the debtor—Pay- 
ment of doutle the principal of the loan. . 


Assignee in section 36 (5) of the Bengal Money " Lenders Act is not con-~ 


fined to a person who obtained assignment after the Ac? came into 
force. 

So whether an assignment is taken either before or after the passing of 
the Act a bona fide assignee to whom statutory notice has not been 


given is in®@he same position when he has received notice and is excluded 


from the operation of section 36(5) of the Bengal Money Lenders Act. 

The word ‘lender’ in section 30 includes an assignee of a lender. 

Where the assignee of a mortgagee 1eceifed more than double the amount 
the principal advanced by him the debtor's liability becomes discharged 
and no $urther sum is recoverable from the debtor under the provision of 

“ section 30 and an Order to that éflect could be made without re-opening 
the decree as provided aby. section 36 of the Act. Hemanta aba 
Mukherjee v. Basanta Kumar Mukherjee sas 

~y, re-opening of, Bengal Money Lenders Act, (Act X of 1940), section 
36——IBterest in excess of that allowed by section 30—Decree, if liable to 
be re-opened—Delay, $f material. 

When it has been found that the decree was made ina suit to which the 
act applies and that the decree allowed interest in excess of wha was 

permitted by section 30 of thè Bengal Money Lendegs Act, " sufficient 
ground has been made ouf for re-opening the decree. 

The fact whether it would be worth while for the judgment-debtor to have 
a new decree when considerable.time had elapsed since the date of the 
décree was absolutely immaterial. Hemendra Nath Sanyal v. Sashi- 
Bhusan Talukdar , : tee ie 
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Decree, re-opening of—The Bengal Money Lenders Act (X B. C. of 1940); 


Proviso (i), section 35— Date of suit’, meining of—Promissory note by 
plaingif in favour of defendant alas. 1000 at 15% in November, 1919 
—Two renewals in 1922 and 1925—Final renewal in November 1928 for 
“Rs, 2720 at 9$2—Suit by plaintiff i in 9930—Consent decree for Rs.2750 
in May 1932—Execution started, a vealised—Execution case 
by plaintiff in Fuly 1939 for balance of Rs. 2034 odd—Application by 
Defendant-fudgment-debtor under section 36, Money Lenders Act in 
September 1940—Original tronsaction, if within 12 years from ‘date of 

, suit’ and if may be re-opened—'Date of suit’ in proviso, if means date 
of suit in 1930 or date of application by judgment-debtor under section 

36 in September 1940—Interest, if to be governed by section 30 or 
original contract rate—Section 30, clauses $1) and (2), which to apply 
to decree of 1932—Decree, if may be ve-opened—Instalments, if and 
when may be allowed without re-opening decree. 

On the 15th November, 1919, plaintiff executed a pro.nissory note in favour 
of defendant for Rs. 1000 at 15%. The note was renewed on 6th 
November, 1922. It was again renewed on the 2nd, November, 1925, 
by another note for Rs. 2000 with interest at 12% and the latter bya 
further note on 6th November, 1928, for Rs. 2720 with interest at 92%. 
The plaintiff then sued for his dues id 1930 claiming" Rs. 3272-8as. 
On the 9th May, 1932,a consent decree was passed for Rs. 2750. 
Plaintiff started execution, proceedings and realised Rs, 825. For 

ethe balance plaintiff started an execution case on 14th July, 1939. 
On the 30th September, 1940, the Judgment-debtor made an appliga- 
tion under section 36 of the Bengal Money Lenders Act. The main 
question for decision was, whether the date of the suip in proviso (i) 
to section 36 of the Act Ineans, “in the present ease, the date of the 
suit of 1930 or the application under the Act dated 30th Sébtember, 
1940, and whether the proviso operated as a bar to the re-opening of 
the decree and the previous transactions. | 


: Held,the suitreferred to in proviso (i) to gection 36 of the Bengal 


Money Lenders Act must be that type of the three types of suit contem- 
plated by Subsection (i) or the section in the course of which the*relief 
is being given. If the question arises in the course ofa straightforward 
suit by the creditor for his dues, the date will be the date of commence- 
ment of his suit, if it arises in the course of execution, that is to say 
in a “suit to which this Act applies", the date will be, the date of atte 
application in execution, andif the “question arises in a suit 57 a 
borrower for relief, the date will be the date of the Dorrower’s sut. * 
* * The phrase “by the parties" in the proviso clearly attaches to 
the worfls, ‘adjustment or agreement which has beementeret into", * 
* * -Therefore in the present case the operative, date is the 14th Fuly, 
1927, being the date twelve years prior to the date of the application in 


execution and the calculations are to start with a loan of Rs. 2000 ona” 


promissory note made on the 2nd November, 1925. 


The interest for which the debtor is liable is governed so far „as the past j 
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Decree—(Contd.) : ` 
is concerned by the provisions of the sectigfi 30 (2) of the Béngal Money 
Lengers Act and not by original contra t of 1919, and proviso (1) te Í 
section 36 of the Act merely forbids the Court going ebehind the 
Promissory Note of 1925. ` É e ° j 
The liability relating to the decree having merged in the decree prior to 
the commencement of the Act, the clause applicable is clause (2) to 
section 30 of the Bengal Money Lenders Act and the decree being for 
angamount not in excess of the limit specified in section 36 clause (2) of 
the Act, cannot be re-opened. 
In the case of loans cther than mortgage loans an order for instalments 
can be made on the application of the judgment debtorat any time 
after the decree has been passed, Whether the decree was passed before 
or after the commencement of the Act, and even if the judgment-debtor 
is not entitled to relief under section 36. Jagabandhu De v. Akshoy 
Kumar Sil " oe see 485 
—-——, re-opening of—Mortgage decree Bengal Money-Lenders Act (X B, 
C. of 1940); sections ‘30 (1) (c), 34 (a) (i), 36 (1) (c) —Court's power 
to award pendente lite interest in mortgage suit—Imposing of condition 
when directing payment by instalments—Imposing of terms. 7 
The appellants on the 16th April, 1934, took a loan of Rs. 12000 from the 
respondents on mortgage, interest payable was 42 per cent per annur 
with half yearly rests. : : 
In 1938 the respondents sued to recover the loan. An ex parte preliminary 
decree was passed On the gond.. December, 1939. The Court reduced 
the interest to 10 per cent per annum, simple, allowed pendente lite 
interest at that rate on the principal of the lod up to the date of the 
decree and fixdfl the period of grace 3 months from that date. On the 
17th May, 1940, the final decree was made. The decree-holders then 


applied for execution of their decree, 

On the 11th November, 1940, the judgment-debtors filed an application 
under seqtion 36 (6) of the Bengal Money-Lenders Act in which they 
claimed reli@f on the ground that the Court had in its decree award 
interest higher than what was payable under section 30 (1) (c) of the 
said Act. They prayed for re-opening of the decree, for instalments 
and for other reliefs : 

Held, that as the suit was, pending on 1st January, 1939, the Bengal 
Money Lefders Act applied. 

p Thatanew decree in supers€ssion of the preliminary decree should be 
passed in accordance with the provisions of the Bengal Money-Lenders 
Act ; that simple 4nterest at. the rate of 8 per centper annum on thf 
principal of the loan (Rs. 12000) ffom the date of the instttution of the 
mortgage suit up to the date of the Passing of new preliminary decree 
and tifereafter at the same rate up to the date of default, should the 
judgment-debtor fail to pay, to be paid. The amount of interest up 
to this'date should not exceed the principal of the loan. No interest 
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Decree—(Contd.) E 
was to run on the total decretal aNount. The amount was ordered to 
be paid in ‘instalments and additional Security was ordered’ to" 
be given, * ` 
In the case of a I8an on a mortgage tfe Court has power to impose any 
suitable condition when directing the payment of the decretal amount 
by instalments and in a fit case to require additional security from the 
judgment-debtor as a condition of giving him instalments, It may 
also impose other conditions with a view to see that the decree-holder 
e does not lose the full benefit of his security during the period that the 
instalments may be spread over by reason oíany act or default on the 
part of the judgment-debtor Promode Nath Sinha Roy v. Sm, 
Raseshwari Dassi : sis s 174 
» re-opening of, if necessary to give relief to the debtor—Payment of 
double the principal of the loan—Bengal Money Lenders Act, Section 





36 ; see Decree, re-opening of A € 338 ` 
» re-opening of, passed by Small Causes Court. Judge—Another -e 
application in respect of same matter pending before the Debt Settle- 





ment Board ; see Jurisdiction " see 505 
—— — for enhancement of rent and decree for ejectment “are mutually 
exclusive ; see Rent, enhancement of e san 84 


~ — of cQsts passed by settlement officer in a proceeding under section 
106 of the Bengal Tenancy Acf, if can be transferred to Civil .Court 


fðr execution ; sæ Execution - e 503 
Defence of India Act, Section 1 (4) is not repugnant to the provisions of 

section 102 (4) of the Government of India Act, 1935 , see Ulira Vires ... 90 
Defence of India Rules, rule 38 . E aaa EM 428 
Delay, if material—Considerable time elapsed since the date of defree.. 

Judgment-debtcr, if can have a new decree ; see Decree, re-opening of ... 427 


Dismissal order—Constitution Act 0f 1935, sectign 240, subsection (2), aud 
Section 243, provisions of —Dismissal of a Police Officer from service by 
any authority subordinate to the appointing authority, validity of, . 

The provisions of section 240 sub-section (2) of the Constitution Act, datis 
not be qualified or taken away by statutory rüles, 

Section 243 of the Constitution Act has not totally excluded the applica- 
tion of section 240 or 241 of the Act, 

The plaintiff was appointed a Sub-Inspector in the Police force of the 
North West Frontier Province in March, 1928. In April, 1938, he was 
dismissed on certain charges by the Deputy Inspector General of Poliee 
of that Province, His appeals to the Inspector General of Police and 
the Provincial Government having failed he instituted thé suit praying 
for a declaration’ that the order of dismissal was “illegal and'void. The 
ground urged was that as he was appointed by the Inspector General of 


e 
Police, the Deputy Inspector General of Police was only a subordinate 
authority and was not competent to dismiss him. m 
Held that having regard to the provisions of Sub-sections (2) of sectéon 2401 ° 
of thé Constitution Act, the ọrder of dismissal passed agafhst him was 
. 
. 
e e 
. . 
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Dismissal—(Conid.) :* 
e void and inoperative. Suraj Narain Ayand v. The Ndrih-West 


Frontier Province , - -a 
Dissolution of marriage, suil for, if maintainable in High C qurt—Parties 
not domiciled gn India ; see Mahomedarf jaw m— tee 


Divorce, suit for by Mahomedan wife—Plaint, valuation of—Court fee 
payable—Rejection of memorandum of appeal for non-payment of court 
fee—Order, if appealable—Civil Procedure Cod» (Act V of 1908) section 
gub-section 2 (b)—Refund of Court fee. 


Where a suit or an appeal is dismissed for non-payment of Court fee, the 
dismissal cannot be treated as an “order of dismissal for default” under 
clause (b) of Sub-section (2) of section 2 of the Code of Civil Procedure. 

A decision therefore involving the dfmissal of a suit or an appeal under 
the Court Fees Act is appealable asa decree. : 

In a suit by a Mahomedan wife for divorce, the plaintiff paid Rupees 

j fifteen as Court fee on her plaint. The suit being decreed the defen- 
dapt appealed. On the memorandum of appeal the defendant also 
paid Rupees fifteen as Court fee but the Appeal Court took the view 
that ad valorem Court fee was payable and hence an order was made 
on both parties to pay deficit Court fee on the basis of the value of 
the suit i.e. Rs. rroo, The plaintiff complied but the defendant not 
having complied, an order dismissing the appeal for non-prosecution 
was made anda decree drawn up on those ferms. An appeal being 
taken against this order. . 

Held, (1) that the appeal was competent. : 

(2) the proper Court fee payable on the plaint or memorandum of appeal 
was Rupees fifteen. E A 

Although thefe is no express ‘provision in the Court Fees Act which 
entitles a party to a refund of Court fee as a matter of course in a case 
which does not come either under section 14 or section 15, the Court in 
proper cases can make such an order forerefund where it has found that 
the cqurt fees have been paid under an order subsequently held to be 
wrong. * Abdul Majid Mridha v. Amina Khatun 35 ji 

Documents, statements in, describing the nature of tenancy in which land- 
lord was no party, if admissible—Suit by landlord for arrears of rent ; 
see Res judicata 2 ses T 

Drainage cess, rate of, determined by Collector and levied on proprietor 
under“section 21 of the Sanitary *Drainage Act—Subsequent suits by 
two co;sharer proprietors challenging imposition—These suits com- 
promised and the amounts that were Originally imposed were reduced in 
different proportions—Proprietors, suit by, for recovery of rent and cess 
claiming drainage.cess to the extent half the amount on tht original 
rate—Proprietors entitled'to recover ; see Suit for rent and cess “+s 

Ejectnent—Notice to quit-—Permanence, inference of —Tenancy in existence 
from before the Transfer of Property Act (IV of 1882)— Reasonable 
notice, 3 

e The inference of permanence of a tenaticy is an inference which requires 
i e 


35 


* 242 


393 


20 


381 
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e 
Evidence, admissibility in—Unprobated will; see Admissjbility | in : 
eyidence e d 8. onr "e 

. 
. 
. 
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Ejectment—(Conég.) : 


the presence of circumstances exMicable, when kakên: asa whole only on 
theehypothesis of permanence. * s 
Where a tenancy Which is found to beynot permanent is in existence from 
before the Trah sfer of Property Act, the provisions of that &ct do not 
apply and the tenants are only entitled to a reasonable notice to quit. 


In such a case on the analogy, of the provisions of the Transfer of Pro- 





perty Act, six month’s notice was deemed reasonable but if such notice 


fell short bya few days, that would not render it unreasonable, 9 


* Harendra Nath Saha v. Benoyendra Nath Shaha Roy Tm 
Notice to quit, sufficiency of—Commencement of the tenancy, 


if to be proved—Tenant-at- ‘sufferance, gmblication of and how it 
arises. 





In a suit for ejectment, when the plaintiffs pleaded that the notice served 
by them on the tenant defendant was -sufficient to determine the 
tenancy, it was for them to show that it was sufficient as ‘required by 
law. In the absence of any proof as to the commencement of the, 
tenancy, the notice would be bad and the suit must fail. 

A tenancy-at-sufferance is merely a fiction to avoid continuance in posses- 
sion Operating as a trespass. It therefore cannot be créited by contract 
and arises only by implication of law when a person who has been in 
Possegsion under a lawful title continues in possession after that title 
has been determined without” the consent of the person entitled. 

A tenancy-at-wilf arises by implication of law in cases of permissive 
Occupation, 

Where therefore a tenancy was created by contract it could not be charac- 
terised as a tenancy-at-will or at@ufferance. . 

When a notice to quit asked the defendant tenant to vacate "by the 3oth 
Chaitra" of a Bengali year, it meantthat the tenant would have the 
whole of the day to g:ve up the tenancy. Mozam Shaikh ». 
Annada Prosad Bhadra ° : is ons 

— suit for, Act X of 1859, applicability of Tenancy; when 
governed by the Act—Occupancy vieni Section 6 of Act X of 1859— 
‘Raiyat what it refers to. > "E^ 

The word ‘raiyat’ as used in Act X of 1859, refers to the actual culivators 
and section 6 of the Act requires that the person claiming to acquire 
occupancy right must be a raiyat. 

In Order to apply the provisions of Act X of 1859 it masi. be shown tMat 
the land was being used for agricultural purposes. 

So where a tenancy was originally for agricultural purposes and a portion 
of the tenancy was used for agricultural purposes : . ? 

Held, that Ac X of 4859 was applicable an? the defendant acquired 
occupauzy right ia the tenancy in question by having held the land for 


a period of over twelve years, Raj Kumari Baisnabi v. Mirja * 
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Evidence Act—Evidence of relationship—Evidence of general ,reputation ; 


* see Partition suit | "T m 


> Section 13 (b)—'Claimed' ; sed Res judicata. ut 











scope of ; see Agmissibility in evidénce we 
— ————, | Seftion 5o—“Any opinion as Éxpressed by conduct” —Wife, 





if married wife of another ; see Partition suit eds E 
— —; Section 50 —Opinion as to non-existence of relationship ; see 


— 





Partition suit $ - ES E 


——— — ———, Section 50 —What opinion is made relevant by the section ;. 


see Partition suit ee. sae 
Execution—Zengal Aricultural Debtors Act, 1935 (VII B. C. of 1936) sec- 

tions 26, 34—Putnidar of a judgngnt-debtor in a vent suit if entitled to 

initiate proceedings—Benami, question of, to be decided by whom. 

A trangferee of a putni from a judgment-debtor of a tenure, the subject 
matter of a rent, suit, isentitled to initiate proceedings under the pro- 
visions- of the Bengal Agricultural Debtors Act and obtain necessary 
order for stay of proceedings betore a Civil Court under section 34 of 
the Act, 

The question whether a transferee of a patni froma judgment-debtor is a 
benamdar of the judgment. debtor is to be decided by the Civil Court 
and not by the Debt Settlement Board within the purview of section 20 
of the Bengal Agricultural Debtors Act. P . 

[obtained a decree ina rent suit against J. who made two applications 
before jhe Board under the Bengal Agricultural Debtors Act which were 
unsuccessful, Then I transferred a share in the putnito the appellants 
who filed an application under section 8 of the Bengal Agricultural 
Debtors Act upon which a notice under section 34 of the Bengal Agri- 
cultural Debtors Act was sent. The Munsiff refused to stay the execution 
proceedings : 

Held, that the execution should go og but the tenure should not be brought 
tosale. Srimati Mahamaya Debi v. Indra Narayan Das et 


s Beng gal Tenancy Act (amended) (Act XVIII of 1940), section 
1664, interpretation of—“Term of tenancy” if limited to particular 
period. a 

The words “before an applieition is made for execution of sucha decree” 
as used in the proviso to section 263A of the Bengal Tenancy Act refer 

b to the figst and initiat application foreexecution and not to the subse- 
quent proceeding which is started by the landlord after the defaulting 








tenure is purchased by him in executio of the same decree. 

The words “term of the tenancy” in section 168A of the Bengal Tenancy 
Act is not limited toa "tenancy fpr a particular period only. ê 

Clause (a) of Sub-section (r) of section 163A of the Bengal Tenancy Act 
inqjudes a case where the landlord having put up to sale the defaulting 
tenure before the section is introduced proceeds against other properties 
of the judgment-debtor which are attached but not sold when the section 
cames isto forcé, and the expression “shall not be executed" occuring 


. a 
e 
` 


Pacer? 


301 
20 
e 507 


301 


301 


e 
301 


344 
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. 
Execution —(Con14.) : i 
in clause (a) weuld impose limitations upon all proceedings in execution 
commenced or continued after the new section comes into force. 
Sub-section (2) ot. section 168A of the Bengal Tenancy Act is applicable fo 
e pending exegution proceedings. \atut Chandra Chakravarti v. 
Upendra Narayan Mukhopadhyaya ies 
Civil Procedure Code (Act V of 1908), section pur mm 
obtained in High Court in London—Application for execution to Alipore 
Court—Defendant respondents did not appear in Courts in London 





> 


though had notice of action—Whether judgment was given on merits of® 


the case. 
The decree-holder appellant sought to execute in the Alipore Court a 
decree which he had obtained against resgondents in the High Court in 
London, The suit in England was tried and decreed by a special 
referee in Courts in London in which the defendants did not appear 
though they had notice of action. The objection of the judgment- 
debtors before the Alipore Court was that the judgment given in 
England was not given upon the merits of the case because the defens 
dants were not present when the matter was heard and adjudicated 
upon and that the matter was decreed without evidence | being given by 
` plaintiff. 
Held, that the presumption that Official Acts have been regularly pere 
formed applies in this case and sincethe defendants gave no evidence 
to rebut the presumption the contention of the judgment-debtors must 
fail. The controversy raised was subject of direct adjudication by 
Court and the defendants failed to prove as it was the burden on them, 
that the decree obtained was not given on the merits of the case under 
section 13 (b, of. the Civil.Profedure Code. Sheikh Abdul Rahim v. 
Mohamed D.p - - 
Decree for costs passed by a Settlement Oficer or a Special 
Fudge transferred to a Civil Court—Jurisdiction of the Civil Court to 
execute the decree—Bengal Tenancy Act (ĶIII of 1885), Section 107, 
terms of. ° 
A decree for costs passed by a Settlement Officer or a Special Judfe in a 
proceeding under Section 106 of the Bengal Tenancy Act, can be trans- 
ferred and executed by a Civil Court in view of the terms of section 107 
of the Bengal Tenancy Act. Shah Shamsuddin Ahamed o. Serajul 
Huq 





—ja, € 


Indian Companies Act (VII of 1913), section 153, Scheme under 
—Depositors who have obtained deerees against company, if forma 
separate class—Sub-section 6 of section 153 as amended by At XXII of 
1936 how Jar retrospective, 

The depositors who Bave obtained decrees agalastga company do not form 
a separate class of creditors from the others who have not obtained 





decrees E 
So a Scheme under section 153 of the Indian Companies Act would bg 
binding on such creditors: Case lays referred to, . t 
° e 
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Execution—(Conid.) : . ENS 

Although the amended sub-section (6) of segtion 153 of thé Indian Com- 
panies Act is not retrospective in opgration, but as it purported tô _ 
explain the meaning of a particular expression used in the earlier Act, 
it has relation back to the time when&he prior Act was pessed. Hari * 
Charan Káranjai v. Ulipur Bank; Ltd. ss T 203 

Execution sale—Bengal Money Lenders Act (X B. C. of 1940), section 35 
applicability of —Act, if has application to sale proclamation drawn up : 
and issued before the Act—Dismissal of application on a date fixed p 
compliance of an interim order, if bad. 

Section 35 of the Bengal Money Lender's Act does not restrict its opera- 
tion to loans taken after the Act or to decrees passed after the Act. 
The sec:ion only states that when property is» sought to be sold in 
execution of a decree passed in respect of a loan the proclamation shall 
be drawn up in a certain way and the property specified therein shall not 
be sold below a certain price. i 

Section 35 of the Bengal Money Lender's Act deals with all decrees DE 
in respect of loans when a sale is intended in execution of the decree. _ 

Section 35 of the Bengal Money Lender’s Act has no application to a sale 
of property included in a sale proclamation drawn up before the Act 
came into force and there is no general prohibition against selling 
property at price lower than the decretal amount. l 

On an application under section 35 of the Bengal! Money Lender's Att by 
judgment debtor, the judgment debtor undertook to pay a sumto the 
decree holder within a week and the matter was therefore adjourned to 
a certain date for further orders and the case was directed to:be taken 
off the peremptqry list. On the date fixed the judgment debtor filed a 
petition stating his inabijity to deposit fhe sum and prayed for the time 
to depositSbut the same was rejected and by the same order the appli- 
cation under section 35 of the Money Lender’s Act was also rejected : 

Held that the order of dismissal of the application was bad. Girish 

Chandra Das v. Siba Prosad Jana ^ vis aas 45 

Execution of decree—Execution case dismissed on full satisfaction—Subse= 
quent Application to re-open execution proceedings on the ground that . 
pleader of decree holder was misled by agent of one of the judgment- 
debtors in recording some payment twice over—Execution proceedings, 
if may be re-opened. 

+ An execution case was dismissed on full satisfaction, Subsequently the 
decrét-holders filed an application to re-open the execution proceedings 
on the ground that the pleader of the decree-holders was misled by the 
agent of one of the judgment-debtors which resulted in credit being 
given to the*judgment-debtors of an amount which in fact they Id not 
paid, id ° 

Heid, that the judgment-debtors cannot take advantage of a mistake of 
his nature and the decree-holder would be at liberty to continue the 
execution proceedings by re-opening the same. | Rajkumari Pro- 

_ hullapalini Pasi v. Mohini Mohan Dutt - T 18 


Vor. 75.) INDEX OH CASES. 


e e 
e e 

Execution by attachment and sale of any movable or immovable property 
other than the tenfire, if allowable-;Tenure or holding, existence of; 
see ultra vires ` e m 

—————— proceedings, if may be re-opeged—Execution case dismissed on 
full satisfactions-Allegation that theY pleader of decree- holder was 
misled by agent of one of the judgrent- debtors in recording some 
payment twice over ; see Execution of decree e - 

Executor, when can sue or be sued without obtaining probate; see Will ... 

-——— who has not obtained probate, if can file a suit as a plaintiff; see 


Will AE xis 
Exemplary damages—Elements of fraud, oppression, malice etc. are 
found ; see Damages m aee 
Federal Court, appeal to when lies—Certificate ænder section 205 of the 
Constitution Act; ; see Jurisdiction z ies 


y if can ask for or !nvestigate the reasons for refusal of High 
Court to grant a certificate under section 205 of the Constitution Act; 
see Jurisdiction vm T 
Gaming— Bengal Public Gambling Act (II B. C. of 1867), sections 1, 3,6— 
Prosecution, what to prove—Common gaming house—Gambling Act, 
section 6, when applicable—Evidence, . 
In order to convict a person under section 3 of the Bengal Public Gam- 
~ bling Act, 1867, it is not sufficient for the prosecution to prove that 
some gañe of chance was being played for money in the premises 
cqncerned, and that one of the accused is the lessee of the premises 
and the others were in. charge of the gaming; the prosecution musts 
show that the premises in question were being used as a common 
gaming house within the meaning of the definition in seetion r. In 
Order to establish this, the prosecutfon isto prove Phat the instruments 
of gaming found in the place were kept or used for the profit of the 
lessee of the premises, 





Before section 6 of the said Act can be inyoked én aid of the prosecution, 
it must be established that before the search the District Superinten- 
dent of Políce had reason to believe that the premises in question were 
being used as a common gaming house. 

Section 6 merely provides that the finding of the instrumust of the gaming 
shall be evidence that the premises used is a common, gaming house. 
It is for the Magistrate to say whether he is prepared to come to such a 
finding or not. Sk. Abdul v. Emperor, ... sos 

Heir, Hindu, right of, to take by inheritance, if can be defeated simply by 
a provision in the will prohibiting that heir from taking ; see Admisei- 
bility in evidence eee ‘se 

——-, liability dt, tœ pay share of debt, when the other co-hbir succeeds in 
inducing a creditor to dtcept the other co-heir as gole heir ; see Parti- 
tion suit tee m 

High Court, if may look into evidénce and confirm conviction on its own 
view of facts—Verdict of jury vitiated--No sentence of death ; see 


Reference < è - m T1 
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Hindu heir, right of, to take by inheritance, if can. be defeated simply by a 
provision in the Will prohibiting that heir fzom taking ; see Admissibi- 


be lity in evidence " m -o 


e. 
Hindu Law -—Inpartible Stir = Mantênan No right in junior male . 


members of the (amily— No interest as cotoyners . 
The defendant was the holder of a Hindu impartible estate, the plaintiffs 
“being the illegitimate sons ot V, a younger brother of his grandfather, 
a previous holder of the estate, and their mother being a dasi within 
thegneaning of the Miitakshara. The grandfather: had entered intoa 
deed whereby he covenanted to pay an allowance of Rs. 1,000 a month 
to each of his three younger brothers, including V. for life. The deed 
so far as it concerned V. provided that *'after the life of the said V., 
his purusha santathi shall, in perpeftity, be paid the same allowance... 
sstscoccesecseeveeif in any of the....se.seeeeeebranches of our family ..,........ 
any male should die without purusha santatht, either by way of aurasa 
or adoption the allowance..........«» e... received by the person who so 
died without purusha santathi shall go tothe gnatis who are nearest 
to hitfi..e.coccssserseceeeeeShould any Of the said three branches... 
become extinct by the total absence of purusha santathi either by way 
of surasa or by way Of adoption the allowance...............to that branch 
shall be stopped............" On a claim by the plaintiffs -to be paid the 
allowance either under the deed or by virtue of an alleged right to, 
maintenance : e. 

Held (1) that the deed meant by death “without purusha santathi” death 
without leaving either a legitimate or an adopted son, the word aurasa 
not including an illegitimate son. 

(2) That,- in the absenee of a special custom, the plaintiffs were not at 
Hindu Law entitled to maintéhance, 


Decision of the High Court, Madras reversed. Raja Velugoti Sarvagna 
Kumara Krishna Yachenera Bahadur Varu v. Raja Rajeswara 
Rao S 7 sei s 

— Joint Jamily property —Managing member, power of, ‘to j 
alienate—M&takshara, verses 27 to 29, chapter I, section 1—New busi- 
ness, tf included—Party to suit withRolding material decument—Onus 
of proof. ` 

. 

The managing member of a joint family governed by the Mitakshara can 
alienate immovable property belonging to the family in case of need 
and for th® benefit of the estate. This power is contained in: verses 27 

e to 29 of chapter I section 1 of the Mitakshara. The judgment of the 
Judicial Committee in the case of Hunooman Persaud v. Mst. Babooee 
was apparently fotinded ôn these verses. . ° 

A new business started by the karta is not within the purview’ of verses a 
to-29 of chapter I section 1 of the Mitakshara, 

Per Pal, F.: Whena new business is adopted (as in the present) asa 
family business and the minors even after attaining majority continue to 
enjoy the benefit Qf the same and claim pit as their joint business, its 


* e 
PAGE. e 
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Hindu Law—(Contd.) : E 


requirements will be requirements of the family and will be covered by 
the verges 27 to 29 of chapter I sectiog 1 of the Mitakshara. 

When the plaintiff mortgagee relies on \admission by Defendants mort- 
gigors in their aecount-books for showjr&z that the money borrgwed by 
the karta was spent for the benefit of ‘the family and the defendants 
refused to produce the account-books, though called for, on insufficient 
grounds, - 


Held, that although the onus is on the plaintiff to show that the monies 
saised on the mortgage was spent for running the business of the joint 
family the defendants cannot, by withholding those documents, rely on 
the abstract doctrine of onus of proof. 


Per Pal, $.: All the three expressions, areata, Beat and «icf 
Occurring in verses 27 to 29 of chapter! section: of the Mitakshara, 
convey the sense of necessity. The father's power of disposal for the 
‘benefit of the estate’ or the ‘benefit of the family is an extension 
beyond what is conferred by the verses and is justly made to suit modern 
conditions of life. 


Per Pal, F.: Where family necessity exists, that necessity rests upon the 
coparceners as a whole and it is proper to imply a consent of all of 
them to that act of the one which such necessity has demanded, and 
every on@of them is bound by the transaction. This rule is not incon- 
sigtent with or an exception to the fundamental rule of the Mitakshara. 
Budhkaran Chowkhani v. Thakur Prasad Saha eL - 


Howla, if annulled—Putni taluk created in 1244 and sub-divided in 1250— 
Putnidar of portion creating Howla in 1266—Said portion*again split 
up in 1270—split up taluk sold under Putni Regulatfon; see Putni gle... 

Hundi, Loan based—Decree passed on Hundi—Execution procesding pen- 


ding ; see Money Lenders Act, applicability of see A 
Impartible estate—Maintenance—No right in jutior male members of the 
family—No interest as co-owners ; see Hindu Latv pe m 


Indian Companies: Act, section 153, scheme under—Depositors who hgvé 
obtained decrees against.company, if form a, separate class ; see Execu- 

















tion T" m 
— » section 153, scheme under, if binding on deposi- 
tors who have obtained decrees against company ; see Execation en 
-—, section 153 Sub-seotion 6 (as aménded by Agt 
XXII of 1936), how for. retrospective ; j see Execution , su m 
Indian Succession Act, section 213, if can-be used for defeating the title 
to property Obtained by inheritence ; see Admissibility in evidence ves 
— — —, section 213, prohibitiog in, when applies ; see 
Admissibility in evidence ° ano ove 
maa anang section 213, scope of; See Admissibility in 
evidence WA m 
Inference of permanence of tenancy ; see Ejectment m oe 
injunction, effect of ; see Mesne profits " TEL he 

. * e 
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. 

Insolvency—Provincial Insolvency Act (V of 1920), section 4, proceeding. 
ginder—Procedure to be followed by Court—Reseiver, if alone entitled to 
conduct such proceedings under directions ofyCourt. 

The procedure to be followed in cases where tfe Receiver declines to start 
proceedings undeg section 4 of the Provincfa, Insolvency Act, isefor the 
creditor to apply to the Court to direct the’ Receiver to institute procee- 
dings under section 4 of the Provincial Insolvency Act and the Court can 
pass a conditional order making it a condition precedent that the creditor 
so applying should put the Receiver in funds and properly indemnify 
him against the costs of the action. 

A proceeding under section 4 of the Provincial Insolvency Act can be con- 
ducted by the Receiver alone and not by a creditor. Sankari Debi 
v. Co-operative Urban Bank of Serajganj T" T 


` instalments, order for, when can be made—Loan other than mortgage— 


Judgment-debtor not entitled to relief under section 36 ; see Decree, re 


opening of 
Interest, part of mesne profits ; see Mesne profits ES 
— —, fof which debtor is liable, how ascertained ; see Decree, re-opening of 
—-—, rate of interest ; see Mesne profits oe 


Irregular orders—Letters Patent Appeal—Fudgment given by a Fudge 
sitting singly— Long after period of limitation Jor filing Letters Patent 
Appeal, applications mrde to the Fudge for extension of time’ to 
file appeal and for getting the same vegistered—Orders allowing those 
applications ex parte whether regular order—Whether the Fugge has 
jurisdiction to pass order on these applications. 

Where after the disposal of a second miscellaneous appeal by a Judge 

sitting singly the appéllant made two applications tothe same Judge 
long after the pgiod of limitation for filing Letters Patent Appeal had 
expired, the first application being for leave to file an appeal under 
clause 15 of the Letters Patent witha prayer for extension of time under 
section § of the Limitation Act and the segond application for giving 
permission to file Letters Patent appeals and the Judge without giving 
the respoidgnt any opportunity to oppose the ‘application allowed 
the application, e : 

Held, that the orders allowing the applications was irregular orders inas- 
much as no opportunity was given to the respondent to present his case 
with regard to the prayer for extension of period of limitation. 

Quare, whether a Judge *who heard an eappeal siting singly has any 
jurisdiction to entertain an application for extension of period of limita- 
tion for filing Letters Patent Appeals. Balchand Prohit v. Bejoy 
Chand Mahatab, 

Judgment-debtor's objection regarding procedure—D ecree- older o ipüciafe 
to follow the procedure laidedown in Chapter XIV of*the Bengal 
Tenangy Act ; see Sale, adjournment of 

Jurisdictlon—4pplication purported to be under section 47 oF ‘the Code of 
„Civil Pyocedure (Act V of 1908) but not strictly within the scope of the 
" section—Order on such dien. if barsya subsequent sette 


e 
PAGE, 


419 


186 . 


VoL, 15.) ; INDEX OF CASES. 573 
2 . . 
gp : PAGE. 
-~ Jurisdiction—(Contd.) : . 


In order to det&rmine whethera Court had jurisdiction to entertain an 
application, the test should be, got how the applati on is described by 
* the petitioner but what it contai ed. 

e So when an application described, san application under section 47 of 
the Code of Civil Procedure could'not strictly come within the scope of 
that section, that did not ipso facto deprive the Court of jurisdiction 
to deal with it, if there was some other section of the Code under which 
it could be dealt with. ^ e ki 

Defendant No. 2 executed a simple mortgage in favour of the plaintiffs in 
° respect of certain lands with an area of twenty bighas, Then he 
executed a usufructuary. mortgage in plaintiffs favour in respect of 
other lands with an area of twelve biggas Later on Defendant No. 2 
executed another usufructuary mortgage in favour of Defendant No. 1 
comprising of lands which were the subject of the two prior mortgages 
in favour of plaintiffs. The plaintiffs brought a suit in respect of the 
first simple mortgage which was decreed and in execution of the decree 
the plaintiffs purchased the mortgaged properties sin part satisfaction of 
their dues. Then they applied and obtained a personal decree against 
Defendant No. 2 under Order 34 Rule 6 of the Code wok Civil Procedure 
for the unsatisfied balance and put it under execution against the twelve 
bighas of land which they held under second mortgage in th eir favour 
and®of which the defendang No. t wasa later usufructuary mortgagee. 

e Defendant No. 1 thereupon filed an objection purporting to be one 
under section 47 of the Code of Civil Procedure to the attachment and 
sale of these lands on the ground that he had an interest init. The 
objection was allowed by the Monsift on roth June, 1985, before whom 
the execution proceeding was “pending, who «lirected that E attach- 
ment would continue subject to the mortgage in favour o" defendant 
No.1. The plaintiff then instituted the suit for a declaration that they 
acquired a title to the twelve bighas of land free from the interest of 
defendant No. 1 : ^ e 

Held, that the suit is barred by the order passed by the Munsiff Qt 10th 
June, 1935, on the application of defendant No. 1 under section 47 of the 
Code of Civil Procedure. Harendra Kumar Roy v. Imamuddin Sah 294 
o Bengal Agricultural Debtors Act (VII B. C. of 1936), 
section 2(6a)—'Civil Court’ if includes a Small Cause Court constituted 
under section 5 of the Provincial, Small Cause «Courts Act (IK E 
of 1887). 


A Court of Small Causes constituted under section. 5 of the Previncial $ 
Small Cause Courts Act, 1887 is not a ‘Civil Court within | the meaning 
of s@ction 2 (6a) of the Bengal Agricultural Debtors Act. Lilabati 
Debi v-Ayesha'Khatun ê - des 107 





Bengal Money Lenders Act (X B.C. of 1910), section 365 
Decree passed by a Small Cause Court Judge—Re-opening of the decree 
by that Court—Furisdiction—Another application before a Debt Setilg- 
ment Board, if a bar, . rj 


et 
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Jurisdiction—(Contd ) : s ‘ 

e A Small Cause Court Judge has jurisdiction to re-open a decree of his 
Caurt under section 36 of the Bengal Money Lenders Act inspite ef 
the fact that another application in fespect of the same- matter was 
pending befase the Debt Settlement Bbard. Tirthapada Bey v. Sk. 
Kabiruddin ` ` - se 

ma —— —— Bengal Money Lenders Act (Act X of 1940), section 36( L)— 
Suit for new decree in supersession of old decree—Whether such suit is 
@aintainable when decree had already been passed—Forum of 
such suit. - 

A suit by a debtor can be filed under section 36(1) of the Bengal Money 
Lenders Act even though a decree had already been passed for the 
recovery of the loan. . 

Where a judgment-debtor instituted a suit in the Court of the Subordinate 
Judge, 24-Parganas for re-opening a mortgage decree passed in the 
Original Side of the High Court, some of the mortgaged properties 
being in 24-Parganas : 5 

= Held, that the Court of the Subordinate Judge, 24-Parganas had no juris- 
diction to entertain the suit. Such suit must be instituted in the Court 
which passed the decree, in this case, the Original Side of the High 





Court. Satya Narayan Banerjee v. Radha Nath Das "e 
Refusal of certificate under section 205 of the Constitution 
Act—Enquiry as to nature of refusal. e > iix 


No appeal lies to the Federal Court in the absence of certificate prescribed 
by settion 203 of the Constitution Act. A certificate is the necessary 
condition precedent to every appeal. 

The Federal Court “cannot question the refusal of a High Court to grant 
a certificate or investigate" the reasons which have prompted the refusal ; 
it cannot even inquire what those reasons were, if the High Court has 
given none. The matter is one exclusively .for the High Court ; it can- 
not inquire whether the refusdl be perverse, deliberate, illegal and 
oppressive. R. L. Gauba’ v. The Hon’ble Chief Justice and 
Judges of the High Court of Judicature at Lahore ... ves 

Revenue Sale Law «Act XI of 1859), sections II, 12— 
Furisdiction of Collector to open separate account—Facts disputed. 

When the power of the Collector to open separate account was dependent 
on certain facts which were disputed and which could only be decided by 
anothgr tribunal a$ provided by section 12 of the Revenue Sale Law 
(Act XI of 1859) e 

Held, th&t the Collector would have no jurisdiction to open separate 
account undgr section 11 of Act XI of 3859 or if any account was 
opened it would be without jugisdiction. Surendra Nath Das dupta 
v. Abdul Jalil Laskar * SR seas oe 











EA ure 
plaint and replying that he would not put forward any defence— 
Gircumstances ; see Mahomedan Law we ace 


: Jury: omis$ion to direct, with proper cares effect of ; see Reference T 
: . x 


of Court, submission to—Defendant acknowledging receipt of ` 
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Jury, verdict of, vitiated—Appellate Court, procedure to be followed—Trial 











by jury and no sentence of death ; see Reference T ae 
Landlord and Tenant Act—‘Raiyat’ ; see Ejectment, suit fof Sie $35 
, where abplicable—Land to be used for 

agricultural purgoses ; ; see Ejectment, suit for ose E 








„Section $-JTenancy originally fore agricul- 
tural purposes—Portion only used for agricultural purposes ; see Eject- 
ment, suit for tue. its 

Legal Practitioners Act, Section 12—‘Defect of character’, if same as 

£ moral turpitude—General infamy—lmputation of bad character; see 
Pleader ys m 

Legal representative of deceased shebait decree-holder can carry on execution 
proceeding without filing fresh application e execution ; see Shebait 

Liability—Statutory charge for unpaid taxes of Calcutta Corporation— 
Liability to pay such taxes—Charge on sale proceeds in a mortgage sale— 
Code of Civil Procedure (Act V of 1¢08), order 34 rule 13. 

The Calcutta Corporation who have a statutory charge on a property for 
unpaid taxes is not a person interested in the property sold within the 
meaning of order 34 1ule 13 of the Code of Civil Procedure. 

The liability to pay taxes does not rest either on the first or the second 
mortgagee but lies on the mortgagor who is in possession® of the property 
and an auction purchaser of such property takes the property subject to 
the sta®utory charge. 

The Calcutta Corporation therefore is not entitled to have a charge on the 
sale proceeds, 

An application by the auction purchaser that out of the sale proceeds i in 
a mortgage sale, a sum-might be retained by Court for payment to the 

“Calcutta Corporation as arrear8 of taxes is not, an application under 
section 47 of the Civil Procedure Code and hence an order on® such an 
application is not appealable. Satish Chandra Das v. Sm. Kamala 
Bala Devi - NA 

Licensee, mere, (not coupled with grant of iiy interest in proper Ly), if can 
sue for possession ; see Limitation 

: Limitation—ZJndian Limitation Act (Act IX of 1908), Schedule I | Article 182, 

Clause (5)—Mortgage decree passed by “the Court of first Munsif— 
Application for execution to Court of Second Munsiff on assignment of 
business under section 13(2) of Civil Courts Act —Whether application is 
to proper Court to save limitation—Whether Court of Second Munsiff can 
be regarded as a Cou? which passed the decree under section 37(9) of 
Civil Procedure Code—Assignment of business, if transfer of business 
within the meaning of section 150 of Civil Procedure Code. Hi 

A final Mortgage decree was passed in the Court of First Munsiff at 

Kishoregange on D&cember 7, 1932. The fitst a plication for execution 
of the mortgage decree was filed on December.3, 1935 in the Court of 
Second Munsiff of Kishoregange on the ground that subsequent to thee 
pissing of mortgage decree the particular area where the mortgaged 
property was situated had been assigned to the Munsiff of Second Court,” 


29 


29 
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Limitation—(Contd) : 
Kishoregange under section 13(2) of Civil Courts Act. The application 
[] was dismissed for default on December 10, 1035. The decree- holder 
psesented another application for erum out of which this appeal 
arose on November 15, 1:938 infthe Court of Firsi Munsif at , 
Kishoregange. . 


Held, that the first application for execution made to the Second Court of 

Munsiff at Kishoregange was not an application made to proper Court 
x within the meaning of Article 182, Clause (5) of the Limitation Act and 
consequently the present application for execution was time barred. 

In these circumstances the first Court of Munsiff at Kishoregange did not 
cease to have jurisdiction to execute the decree by reason of the order of 
the District Judge assigning bugjness under section 13(2) of Civil Courts 
Act. The Court of Second Munsiff at Kishoreganj could not consequently 
be regarded as the Court which passed the decree.within the meaning of 
section 37(b) of Civil Procedure Code. 

Assignment of business under section 13(2) of Civil Courts Act is not 
transfer of business wjthin the meaning of section 150 of Civil Procedure 
Code Act so the decree-holder cannot invoke the provisions of section 150 
of Civil Procedure Code to save limitation. Nasrab Khan v. Deb 
Nath Nali : se e 255 


Indian Limitation Act (IX of 1908), Article 56, applicability 
of—Suit for recovery of fees by an advocate. e 

A suit instituted by an advocate for recovery of his fees is governed by œ 
Article 56 of Schedule I of the Limitation Act. Sachindra Nath 
Chatterjee v. The Bengal Nagpur Railway Company, 
Limited . A - Jn 7 

Limitation Act PIX of 1908), Schedule I Articles 142 and 144, 

whether have any application in case where plaintiff sues as mere 

licensees—License not coupled with grant, whether licensee can sue Sor 








possession in his name. . e. 


Although Articles 142 and 144 Of the Limitation Act may not be limited 
to suits fer possession based on proprietary title yet these articles of 
the Limitation Act contemplate suits for possession in which some 
interest in immovable "property is claimed, These articles have no 
application to cases whéte plaintiff sues as mere licensee. 
2 Jn the case of a bare license which was not coupled with the grant of any 
interes in property ‘the licensee will mot be entitled to mention an action 
for possession. AruneKumar Basu v. Sudhir Chandra Basu 563 236 


. 
——— ——————— Suit against receiver—Loss due to misfeasance or non» 
feasance—Rectiver guilty of negligence—Limitation Act, Schedule I, 





Article 120 ; see Receiver * . m I 
Limitation Act, Schedule I, Article 120—Right to sue the receiver, m 
arfses ; see Receiver A T I 
——, Schedule I, Article 131, scope of; see Rent, assess- ! 
méht of s ces 440 
-. " . e. 
. * * r 


e 
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Limitation Act, Schedule I, Articles 142,- 144, if applicable toa case of 
° mere licensee ; see Limitation eee m 
—— ——— —, Schedule I, Article 1§2, clause (5)—‘Proper Court'— 
Application to execute the mortgage M acis property situated 
within the jurisdiction subsequentlye $ssigned to another Cougt under 


section 13(2) of Civil Court Act ; see Limitation ace oes 
Local Self Government Act, Section 39(b)—Requisition ; see Declaratory 
suit 


» Section 3o(b)—Requisition validity of—Sub- 
Sequent withdrawal from requisition by some members ; see Declaratory 
suit 











Mahomedan Law—urisdiction—Suit by plaintif wife for dissolution of 
marriage on conversion to Islam—Respondent husband not domiciled 
in India—Such suit, if may be entertained and Court's discretion, if 
should be used—Specific Relief Act (I of 1877) section 42—''Legal 
character", if include status. 


The plaintiff was born in Poland. She married the defepdant, a Russian 
subject in Berlin, They last resided together in Rome from which 
place the wife came to Calcuttd the husband remaining in Europe. 
While in India the wife embraced the Islamic faith in 1940 and in- 
formed her husband of the same by a cable and requested her husband 
to accept the Islamic faith. Og refusal by the husband the wife insti- 
tated a suit on the Original Side of the High Court fora declaration 
that her marriage with the defendant stood dissolved or alternatively 
a decree for dissolution of marriage. The defendant acknowledged 
receipt of the plaint and wrote in reply to the plaintiff that he would 


not put forward any defence in the’ case. e s 


Held, per Derbyshire, C. 3. and Ameer Ali. F.: Thatas the parties were 
not domiciled in India, the High Court cannot entertain the suit 
either in respect of the dissolution ofwnarriafe or a declaration that the 
marriage-status of the parties has been changed® : 

- Per Derbyshire, C. F. and Nasim Ali, F.: That in the circumstances of 
the case it cannot be said that the defendgnt has, in any way, sub- 
mitted to the jurisdiction of the Court merely because he acknowledged 
the receipt of the plaint and wrote in reply totl plaintiff that he 
would not put forward any defence in the suit. 

Per Derbyshire, C. F.: Even if the defendant submitted t. the jurisdjc- 
tion of this Court it would not have availed the plaintiff. 


Per Ameer Ali, FJ.: The English Divorce Law recognises for purposes of 
divorce aemarriage which is a monogamous marriage, This principle of 
monogamous marriage is not to be introducfd into India for the pur- 
poses of vitiating any rule of personal law—Hfhdu, Mahomedan or 
Buddhist, as being inconsistent with public policy, There is no reason 
why any rule of personal law in India is to be vitiated because it is in- 
consistent with the English legal conception of marriage for purposes 
of divorce, f , 4 . 

é e 
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e 
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Mahomedan Law—(Contd.) : . 
Per Nasim Ali, F.: The words, “legal chdracter" in section 42, Specific 
Relief Act are wide enough to include ghe status of a person. In order 
to entitle the plaintiff to bring a suit I. section 42 ef the Specific 
Relief Act ig is not necessary that thf defendant should #tually deny 


~ the plaintiff's legal character. If thé defendant is interested to deny 
the plaintiff's legal character, the plaintif willcome to Court fora 
declaration that he or she is entitled tothe legal character. If the 
@eclaration sought for is useful and is sufficient to puta stop to the 
dispute between the parties the Court should make the declaration. 


Noor Jehan Begum v. Eugene Tiscenko a 36» 
Maintanance—Impartible estate—No right in junior male sees of the 
family—No interest as co-owne® ; see Hindu Law X T 
Managing member, power of, to alisites joint family property ; see 
Hindu Law sé 


Mandatory order, Code of Criminal Procedure (Act V of 1898), section 147, 
sub-section (2)—Powers of a Magistrate prohibiting the doing of an 
att and directing theedoing of an act. 

A Magistaate acting under the powers conferred by sub-section (2) of 
section 147 of. the Code of Criminal Procedure has power to issue an 
order prohibiting a party to make any interference with the exercise of 
the right of way of another but he has no such power under the g- 
section to issue a mandatory injunction direeting the removal of an 
existing obstruction. Hem Chandra Banerjee ev. Abdur 
Rahaman m - 


Marriage, dissolution of suit for, if maintainable in High Court—Parties not 
domiciled in Indià ; see Mahomedan Law e "- dis 
—— —— , mosogamous, principle of, if to be applied for purposes of vitia- 
tirg rule of personal law ; see Mahomedan Law aos soe 





; presumption of, from continuous living toguther ; see Partition 
suit WA ? m t$ 
—, status of the parties fas been changed, suit for declaration that 


—Partigs not domicited in India ; see Mahomedan Law Vos - 


Mesne-profits—Civil Procedure Code (Act V of 1908), Order 20, 
Rule 12 (1) (c) no express direction under, in decree passed 
in a suit for possession and mesne profits although decree reserving 

e Such right—Subseguent application. Jor mesn profits, whether maintain- 
able—9Measure of mesne profits when defendants conspired to keep 
plaintiff out of possesfion—Obiter dictum of Privy Council, effect of— 
Rate of interest in decree for mesne profits in the absence of special cir- 





cumstances, © . . ° 
Plaintiffs respondents instituted a suit to recover possession and mesne 
profits. The Subordinate” Judge passed a decree for possession and 
mesne profits was assessed at Rs. 576 from the date of dispossession 
till the institution of suit. The Subordinate: Judge also declared that 
tRe plaintiffs were entitled to get mesne profits fromthe date of insti- 
fution Of suit till recovery of possession though, no express direction 


49 


59 


100 
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Mesne profits—(Con:d.) : . 


under Order 20, Rule 12 (1) (cr of the Civil Procedure Code was given. 
Te decree of the Subordinate Jydge wasaffirmed on appeal by the 
High Court, Plaintiffs then took\delivery of possession. Subsequently 
one of the? plaintiffs (plaintiffeNp. 24) made an applicgtion to the 
Subordinate Judge to assess mesne profits from the date of institution 
of suit till recovery of possession. The defendants respondents raised 
an objection that the application for assessing mesne profits was not 


maintainable on the ground that asin the preliminary decree therd$ 


was no express direction in terms of Order 20, Rule 12(1) (c) _ of Civil 
Procedure Code, the plaintiffs cannot get any relief without instituting a 
suit for mesne profits : 

Held, that the judgment and decree of ®he Subordinate Judge having 
reserved the power to assess mesne profits pendente lite and thereafter 
till restoration of possession the omission of an express declaration 
in the decree in terms of Order 20, Rule i2(1)(c) of Civil 
Procedure Code was an accidental one and could be supplied, (as it was 
supplied by the Subordinate Judge), at any time by the Court. The 
decree that was passed by the Subordinate Judge was a composite 
decree and the omission in the decree in express terme of direction for 
assessment of mesne profits was at most a mere irregularity, 


The Sybordiriate Judge in passing a decree for possession had dicrected 
mesne profits to be ascertained on the produce basis, thatis forthe 
value of crop$ actually extracted from the land by cultivation. Ihe 
contention of the defendant appellants was that the proper measure of 
mesne profits ought tobe the amount of rent that the defendant 
appellant had received from their respective tegants : 

Held, that in view of the finding that the defendant appellants had com- 
bined to deprive the plaintiff of possession the appellants should be held 
jointly and severally liable for mesne profits on the basis of the value of 
produce actually taken from the land or gould by ordinary diligence 
have received. - 7 

Obitum dictum of the Judicial Committee enunciating a principl is as 
much binding as an actual decision. kd . 

Interest is a part of mesne profits, If there be no special circumstance 
simple interest at 6 per cent per annum isa fair Tate and ought to be 
allowed. Kalidas Rakshit v. Saraswati Dasi e T 


» ascertainment of—Plaintif’s suit for char lands" and 





mesne profits— Suit decreed—Injunction restraining. defendants from 
settling decretal lands granted thereby—Possession obtained by plain- 
hf —bpligation by Plaintiff for ascertainment Of Mesne profits for a 
period, from three years before suit till delivery of possession—Plaintif’, 
af so entitled —Princigle. 


On November 18, 1930, Respondent instituted a suit for possession of 


char lands and mesne-profits: On July 6, 1935, the suit was decreed, 


and by the decree the appellants were restrained from settling, the, 


decretal lands with anybody, In March 1937, the respondents obtained 
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Mesne-profits—(Contd.) : . 
epossession. Thereafter, in accordance with'a previous direction of 
Courtpthey made an application under Ogder 20, Rule 12, Code of e 
Civil Procedure for ascertainment of KA ic in respect o£ decretel 
lands for 9 yearse4 months, i. e. from thrqeerears before date of Sinstitu- 
tion of suit up to the date of d: livery of possession. The lower Court, 
accepting the report of the Commissioner decreed the suit against 
defendant No. 1 for (1) Rs 1882-2-3 pies as the amount realised, (2) 
Rs.€56-11as as arrears not realised, (3) Rs. 2.643-6as. as profits for 
lands which might have been settled with tenants as culturable but å 
were not so settled, and (4) Rs. 7128-12as. as profits for Pata and 
Kachialands which had become culturable and could be settled but 
were not settled. The question arde as to the principle on which 
the mesne-profits were to be determined in each case. 


Held, (i) Item No. 1 raises no dispute, 

(ii) As regards item No. (2) lands, the amounts were due, from tenants 
and could be realised from tenants but were not so done and therefore 
are mesne-profits, è 

Gii) As regards item No, (3) lands, there is no evidence in support of the 
appellant'scase that fhe appellant made any attempt to settle this 
portion of the decretal landsand that they could not settle them as 
tenants were not available the respondents having caused public pros 
clamation to be made forbidding people to take seftlement! from appel- 
lants. . P 

Moreover, if the respondents had not been kept out of these lands by the 
appellants they would have settled these lands with the tenants at the 


usual rate. n e 


It being admitted that by the decree dated July 6, 1935, the appellants 
were restrained perpetually from letting out the decretal lands, the 
appellants are entitled to mesne profits only for the period, from the 
institution of the suit till July 6e 1935. - 

(iv) As regards item No. (iv) lands, it being found thatthe tenants did 

- not take settlement of these lands as litigation was going on in respect 
of them and as they did not like to fake the risk of being saddled with 
mesne profits if the suit of the respondents would eventually succeed, 
the appellants could not have settled these lands with ordinary diligence 
“and could not have reaeived any profits, from these lands. 

The princi ple and the basis on which the mesne profitsare to be ascer- 
tained in the present case may be stated as follows : 


(1) On the terms gf the definition of mesne profits what the plaintiffs 
have to show is that with reasongble diligence more might have ben 
realised than was actually realised by the revenue authorities in the way 
of pgofits which terms include both rents and premiums, if any. 

(2) The test set by the statutory definition of mesne profits is clearly 
not what the plaintiff has lost by his exclusion “but what the defen- 
damt has er miglft reasonably have made by his wrongtul possession. 

* What the plaintiff in sih a case might or would.have* made can only be 


= * . 
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Mesne profits—(Contd.) ; * is 


relevant as evidence of whatethe defendant might with reasonable 
diligence have received. The Piovinco of Bengal » Sm. Purna 





Sashi Chaudhurani ss us 
_* -——_* how assessed—Deftdants conspiring to keepplaintiff out 
of possession ; see Mesne profits Sse o 








» how determined—Suit for possession of Char land and 
mesne profits—Injunction restraining defendants from settling decretal 
lands granted thereby—Possession given—Application for assessment of 

e mesne profits from 3 years before suit till delivery of possession ; see 
Mesne profits és Se 

————--———, subsequent application for, if maintainable—No express 
direction under Order 20 Rule 12(:) Cc of the Code of Civil Procedure 
in decree passed ina suit for possession and mesne profits, althouga 





decree reserving such right ; see Mesne profits T ET 
"—————-, test set down by the statutory definition of; see Mesne 

profits ies S 
Mitakshara, Chap I. section 1 V, 27 to 29—New business, if included ; see 
Hindu Law ess due: 


Money Lenders Act, Applicability of—Bengal Money Lenders Act (Act 
X of 1940), section 36—Decree passed on aloan based on a hundi— 
Proceeding in execution Sor recovery of decretal dues pending—Whether 
decree can be re-opened. ` 

Bengal Money Lenders Act does not apply toa loan based on a kundi even 
though a decree had been passed on the hundi and. the proceedings then 
pending in execution were for the recovery of liablity based on the judg- 
ment-debt. Barada Charaf Nandi v. e The Eastern Union 


Bank, Ltd. soe - 
Monogamous marriage, principle of, if to be applied for purposes of 
vitiating rule of personal law ; see Mahonfedan Law see T 


Notice under section 70 of Bengal Wakf Act, if fiecessary—Contention that 
the property is not wakf property ; see Wakf property eee gases 
to quit— Absence of proof as to cgmmencement of tenancy ; see 





Ejectment : see we 
to quit, construction of—Notice demanding vacation by the 3oth 





Chaitra ; see Ejectment vee soe 
to quit, nature of—Non-permanené tenancy existhg from before 





1882 ; see Ejectment è as ve 
Nuisance, public—Suit by private individual ; see Suit, if maintainable*  ... 
Objection of judgment-debtor as to procedure adopted by decree-holder in 

conducfing the sale—Decree-holder purportgd to follow the procedure 

laid down in Chapter XIV of the Bengal Tenancy Act; see Sale, 


adjournment of m “we 


Occupancy raiyat—Landlord and Tenant Act, section 6—Tenancy originally 
for agricultural purposes— Portion only used for agricultural purposes ;* 


gee Ejectment, suit for Š m. Ss. 
: : s 
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Official reports of proceedings of the House of Lords, if acceptable in 
e evidence ; see Ultra vires . x oes 
Omission¢o direct jury with proper care, effect pf ; see Reference m 
Opinion, relevancy of, as expressed by NON R as to existence of relation- 
ship by marriagg : see Partition suit . "E s 
Opium Act, Section Q(a)—Facts necessary l be proved—Possession with 
accused ; see Admissibility in evidence ass — 
e Orders allowing ex parte applications, if regular—]udgment given by a 
Judge sitting singly—Applications made to the single Judge for exten- 
sion of time to file appeal, which was long after period of limitation for 
filing Letters Patent appeal and for getting the same registered, as alsó 
for permission to file Letters Patent appeal—Respondent given no 

opportunity to oppose the applicatns ; see Irregular orders 


Partition—Hindu Law—Property ‘acquired in the name of a member of a 
joint Hindu family—Nucleus—Presumption. 

In order to raise the presumption that a property acquired by a member 
of adjoint Hindu family is a joint family property, not only should 
the nucleus be established to be sufficient for the acquisition of the 
propérty but it should also be established that it was available to the 
acquirer, e z - 

The presumption referred to above is not any technical rule of Hindu 

Law but is merely a rule of procedure affecting the duty of proof and 

has its basis in the experience and observation? of the course of the 

usages and habits of Hindu Society. It is only an inferemce as to 
the existence of. one fact from the existence of some other fact founded 

upon a previous experience of their connection. Amrita Lal Sen v. 


Surath Lal Sen A . ie P 


Partition ‘suit—Jndian Evidence Act (I of 1872), section 50—Relevancy of 
opinion as expressed by conduct as to existence of relationship by 
marriage—Presumption of marriage from continuous living together— 
Res judicata between co-defendants, when one of the defendants is kept 
from the knowledge of conflict—Liability of heir to pay share of debt, 
when the “ther co-heir succeeds in inducing a creditor to accept the other 
co-heir as sole heir. i = 

- When the question involved, in a case is whether one is a married wife of 
another, section 50 of Evidence Act makes relevant “any opinion as 
' expressed by conduct’. This is akin to reputation evidence.» It remains 
for the Court to weigh such evidence and come to its own opinion. 
Indian Evidence Act does not contain any express provision making 
» evidence of general reputation as evidence of relationship 
The opinion that *s made relevant by section 5o of the Evidence Act, is 
the opinion as to the existence t such relationship. . 4 
Obiter : The opinion as to the non-existence of relationship is not rele- 
vant under section 50 of the Evidence Act. 1 
Wheye parties constantly, openly, and continmously lived together for 
seyeral years apd had.several children and were regarded and recognised 
. as man and wife by their relations and friends, these facts in the 


Pact. | 
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Partition suit—(Contd.): ` : 


HAH H . : 
absence of conteravailing circumstances afford clear and conclusive 
evidence of marriage. 

e 


In order that a decisign may operate as ves judicata as between co-defen- 
d&nts three condigions must be fulfilled» There must be (1) a-conflict of 
interests as between co-defendants ; (4) the necessity to decide that 
conflict in order to give the plaintiff appropriate relief ; and (3) a decision 
of the question as between the co-defendants. 


The doctrine of res judicata as between co-defendants must however be 
applied with great caution. Where the plaint itself in a prior suit did 
not raise any conflict. between a co-defendant and a defendant and the 
latter did not appear but claimed an interest conflicting with the interest 
of the absentee defendant, the decision on Me point cannot operate as 
ves judicata unless the absentee defendant gets notice of the conflict. 

Where a particular decision was relied on for the purpose of raising the 
plea of res judicata but subsequent decisions held otherwise, the sub- 
sequent decisions will override the effect of the decision in the earlier suit. 

Where one of the co-heirs succeed in inducing a creditdt to accept the 
CO-heir as sole heir and thus to transact with him alone, the other heir 
being in possession of the property and in actual enjoyment thereof, the 
other heir in claiming the property back cannot be required to pay the 
share of the debt. Chandralal Agarwalla v. Kebal Chand 





Agarwalla . $e dis 
Party “to suit withholfing material document—Onus of proof... see 
Penal Code, charge under section 109 of, meaning of ; see Abetment us 

—-, Section 111—Person, when guilty of abetment; see 

Abetment e. : ot toe 
Permanence of tenancy, inference of ; see Ejectment nie Ò iis 
Permanent Settlement Regulation of 1793 is an Indian law enacted 

by the legislative machinery then in operation ; see Ultra vires - 


Pleader—Legal Practitioners Act (XVIII df 1879), section 12, action under— 
Defence of India Rules, vule 38(5) and section 21, conviction under, x 
makes @ pleader liable to suspension. g e 

The expression “defect of character" as used *in section 12 to the Legal 
Practitioners Act, is not the same thing as moral turpitude and it is not 
necessary in every case to show that what the pleader did, subjected him 
to anything like general infamy or imputation of bad character, 

Pleaders area privileged body who have duties not only tô their clienés 
but also to the Courts of which they are officers to co-operate with them 
in the orderly administration of justice. ° 

A pleader was convicted for uttering a slogan which ran as follows,: 

“Tt is improper to assist the war efforts of the British with men and money. 

Jt is the sole duty to resist all wars by non-violent means”. 
Held, that the conviction of the pleader under the Defence of India Rules 
implies a defect of character as to render him unfit to be a member of 
he legal profession, The Emperor «. Bepin Chandra Mehdi  ... 
. 


301 


428 
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Pleader, duties of ; see Pleader s As 498 
, if liable to suspension—Conviction" under Defence of eIndia Rules, 
è rule 38—Legal Practitioners Act, section 21 ; see Pleader  ... ves 428 * 
Police fficer, dismissal of, from service, if effective, if passed by authority 
subordinate to the appointing authority ; ; see Dismissal order, e£? 35 
Possession of ddtument, how proved—Element af knowledge on the part of 
possessor—Attendant-circumstances ; see Ultra vires m 90 


Presemption—Bengal Tenancy Act, (VIII of 1885 as amended by Act IV of 
1928 and Act VI of 19:8), section 26F—Pre-emption—Co-sharer tenant 
9, purchase, acquiring interest subsequent to sale of some other portion 
by some other co-tenants—Application by such co-sharer tenant by 
purchase, if maintainable—Right of pre-emption, if exerciseable in respect 
of rent-free holding of an e^ pancy-raiyat— Co-sharev tenant in 
section 26F, if includes co-sharer tenant by purchase. 

On July 10, 1939 G and K, two co-sharer tenants sold their share to one K. 
On July 28, 1939, one H. acquired an interest in the tenancies by 
purchase from some other co sharer tenants. H, then, made an application 
for pre-emption within the period of limitation as provided for in 
section 26F, Pengal Tenancy Act. 

Held, that the application for pre-emption by H is maintainable. That the 
right of pre-empti8n is not a mere personal right. It tsa right exercise- 
able by a co-sharer by reason of his ownership of a portion of the tenancy 
and when the share in the tenancy to Which the right is attached is 
transferred, the right goes along with it. 

When „the transfer is of a share in a niskkar or Bers holding 
section 26F has no application. 

*tCo-sharer tenant" as used in section 26F includes a co-sharer by purchase. 
Hirendra Lal Sarkar « Sm. Kanaklata Choudhurani - 347 

SCo-sharer. tenant—Purchaser of an occupancy holding but 
recognised by a co-sharer landlord, if to be deemed co-sharer tenant— 
Bengal Tenancy Act (IV of 1928], section 567. 

In order to be a tenant itis not necessary to have a sixteen annas interest 
in thg land but only a fractional share is sufficient. 

A purchastr of an occupancy holding recognised by one of the landlords 
would therefore be deemed to be'*a tenant so as to entitle him to a right 





of pre-emption. Altab Ali v. Abdul Majid tee ste 104 
Presumption, that a property acquired by a member of a joint Hindu family 

e isa joint family property; when can be raised ; see Partition ave 372 
:-9— of marriage from continuous living together ; see Partition 

suit : : ; ars D 301 





that a property acquired by a member of a joint Hindu family 
isa joint family property, isa rule of procedure affecting the duey of 











proof—Inference ; see Partitiof — . © ewo m 372 
* sue . . . . Li 
Privy Council—Petitions in criminal cases—Certificates of grounds for 
@ppeal—Circumstances in which to be granted ; see Criminal law T 97 
> obiter dictum of, value of ; see Metne profits — ... m 447 
— 3 when interferes in criminal Cases ; see Criminal law ts 97 
e . e 
. e. » 
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s 
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Profits include both rests and premiums ; ; see Mesne profits — ... ng 
"Promissory note—Negotiable Instruments Act (XXVI of 1881), 
section "riá—Passing of consideration—Pro-note—Onus, on whom and 

kaw discharged. e 

In a case based on = promissory note, i is = dol for the plaintiff to*adduce 
evidence to establish the passing of consideration, 

Section 118 of the Negotiable Instruments Act raises a presumption that 
the pro-note was for consideration. If the defendant wants to say that 
it was without consideration it is for him to allege and prove that, 

But where the defendant pleaded want of consideration and succeeded in 
demolishing the case of the plaintiffs made at the hearing that there was 
a loan a few days before the pro-note, then the absence of any case 
that a loan of any other date formed the consideration the plaintiff's case 
was liab'e to be dismissed, But where it transpired from the defendant's 
evidence that there was a prior payment and the explanation offered by 
the defendant for saying that that payment could not constitute the 
consideration for the pro-note was not accepted, the plaintiff should be 
allowed in such a case to take advantage of th: case brought out by the 
evidence on record, 

The principle that when the plaintiff comes with a definite “case of con- 
sideration, onus will be sufficiently discharged as soon as the defendant 
demolishgs that definite case and need not prove the want of any other 
possible consideration, would not be applicable when further sufficient 
materials were placed before the Court by the defendant to establish 
the passing of consideration. Ramani Mohan Bhattacharjee v. 
Suriya Kamar Dhar " T 


Property, if can be sold at price I@ver than the gecretal amonat; see 
Execution sale ` 


an one 


Proprietors, if entitled to recover drainage cess on the original rates—Rate 
of drainage cess determined by Collector and devied on proprietors under 
section 21 of the Sanitary Drainage Att—Suits by two co-sharer proprie- 
tors against Goverament challenging imposition, compromised and the 
amounts that were originally imposed were reduced in different propor- 
tions—Suit by proprietors for recovery of rent and drainage cess to the 
extent of half the amount imposed on the proprietors under section 21 ; 
see Suit for rent and cess T T 

Provincial Government, action faken by, if ultra vires—NO, valid resolu- 
tion by District Board for sending an ‘application to the Provincial 
Government for the removal of Chairman of Digtrict Board ; see 
` Declaratory Suit ] - T 

Provincial Insolvency Act, section 4—Who can conduct proceeding ; see 
Insolvency i . d 





, section 4, proceeding under—Receiver declining 
to act—Procedure to be followed ; see Insolvency 
Public nuisance—Private individual ;* see Suit, if maintainble ... T 
Public Gembling Act, (Bengal) sections 1, 3, 6—Prosecution, | what to 
prove—Section 6, when applicable ; see Gaming 


404 
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Purchaser, right of, to annul the tenure—BenZal Revenue Sale Law, sec- 
e tion 13—Sale of Share ; see ultra vires ° i m 
— $ , of an occupancy holding recognised by one of the landlorde; 
if a tenant entitling him to a right of pre-emption ; see Pre-emption ... 
Putni, transferee gf, from a judgment-debt6reof a tenure, the su$ject matter 


of a rent suit, can initiate proceedinbs under the Bengal Agricultural 





Debtors Act and obtain necessary order for stay of proceedings before a 
Civil Court under section 34 of the Act ; see Execution Se e.. 
—— e, transferee of, from a judgment-debtor of a tenure, the subject matter 
of a rent suit, if a benamdar of the judgment-debtor, can be decided by 
a Civil Court and not by the Debt Settlement Board ; see Execution ... 


Putni Regulation, if affected by section 168A of the Bengal Tenancy Act ; 


see ultra vires e T P 
Putni Sale—Puini Regulations (VIII of 1819), sale under—Subordinate 
howla interest, if annulled—Putni created in r244—Sub-divided. in 
1250, terms whereof not forthcoming—Putnider of a portion creates 
howla in 1266—Said Portion again split up in rz270—Split-up Taluks 
sold under the Regulations —Howla if annulled—Integrity of the 
Original Taluk, if destroyed by snb-division—Section 11, Putni Regu- 
lations. e 
A Putni Taluk was created in the year 1244 B. S, In the year 1250 B. S. 
it was split up into two portions, one consisting of 2 annas 15gondas 
and the other, of 13 annas 5 gondas. In 1265 B. S. the talukdars of 
13 annas 5 gandas created the present kowlas under them In 1270, 
there was a division amongst the co-shares of 13 annas 5 gondas Taluki 
right, and they separated into 4 annas share-holders and 12 annas 
share-holders. The said 4 annas and 12 agnas Taluks were sold under 
the Putni Regulations and purchased by the predecessors of the plain- 
tiffs. The plaintiffs instituted the two rent suits for realization of rent 
from the ryots, ignoring the intermediate howlas. The question arose, 
whether the intermediate tenure fhowla$ still subsists, in other words, 
whether the Putni tenures in question were created in 1270 B, S, or 
whethtrthey are continuation of Putni tenures of any earlier date, 
earlier than 1266 B.S. There wąs nothing on record to show that the 
sub-divided tenures of 1250 B. S. were also tenures under Putni Regu- 
lation. . 
Held, (1) That the sub-divided tenures of 1250 B: S. are ordinary tenures 
' and so, the howla of 1266 B. S. origmiated with an ordinary tenure-holder 
and not with the holder of Putni tenures. Itis therefore difficult to 
hold that the tenure of 1230 B, S. still subsists and the tenures of 1270 
B. S. are mere continuations of the original Putni Taluq. That, the 
integrity and entity "of the off Patni Taluq was destroyed * and. the 
tenures of 1270 B. S. beoeme altogether new tenures with new inci- 
dents and these must be taken to have been created for the first time in 
1270 B. S. 
Per Pal, 9. : (1) The Putoi Regulation does not contemplate sale of 
idt oF a Wütni tenure ; and consgquently if it be possible for the 


Pade. 


190 , 


104 


Patni sale—(Contd.) : Ae 
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Putnidar to get his Putni sub-divided into several Putni tenure, each 
having the incidents of an entire Putni, yet keeping the integrity af 
the original puni unaffected so far as it stood in relation to the sub- 
ordinate koaha, then the infirmityeof the subordinate howla e(liability to 
be cancelled) may infinitely be incréased by acts to which the kowladar 
isno party. This is opposed to all principles and such unreasonable 


departure is not at all necessary to safeguard the interest of the land- 
lords. 


e (2) The law regarding the liability to annulment, so faras the subordi- 


Receiver, when to make good the loss occasioned by. his act ; 


—— 


nate tenures are concerned, as given in the Bengal Tenancy Act or in 
the Revenue Sale law, is not in pari materia with the law in this respect 


as giveninthe Putni Regulation. Moulvi Lutfur Rahman v. 
Jogjiban Ghosh 


see 
Receiver 


» appointed under Order XL of the Code of Civil Procedure (Age 
V of 1908), function and duty of—Suit against *receivey— Limitation 
Act (IX of 1908), section 10, and Articles 36 and 120 of Schedule J, 
applicability of—Receiver, if a trustee. e 

The function of a receiver appointed under Order XL of the Code of Civil 
Proçedure i is to collect and account for the rents and profits and one of 
his most important duties fs to manage like a prudent owner although 
in matter of management he has not the same amount of discretion as 
an owner has, as in many matters he must seek direction from Court 
and act under its sanction, So if any loss occurs by reason of his 
misfeasance ornon-feasance ig respect of the property committed to 
his care or if loss results from his management or neglect of @duties he 
is to make good the loss not by reason of any provision of the general 
law but because of the breach of the duties he had agreed to discharge, 
If the Court found him guilty ofe negligence, the correct form of the 
preliminary decree would be to call upon *him to give an account of 
his management for the whole period of his receivership, h suits 
against such receiver. . 

Held, in the absence of any specific provision Article 120 Schedule I of 
the Limitation Act was applicable and Article $6 did not apply as the 
misfeasance, malfeasance of non-feasance contemplated by the section 
was not ind pendent of the contract? e. 

Held further: The right to sue for the purpose of Article 120 of the 
Limitation Act would be deemed to accrue when the leave to ‘sue the 
receiver or the ex-receiver is given to a person by tbe Coust which had 
appointed the receiver. 6 

Held also, that the estate does not vest in a #Mceiyer appointed under 
the provisions of order 40, rule 1 of the Code of Civil Procedure anti 
such a receiver is not also g trustee within the meaning of section 10 of 


the Limitation Act, Ram Chandra Banerjee v. Baidyanath Rey 
Chaudhury e 


Š e M 
. 
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Receiver appointed under Order 40 of the *Code of Civil Prpcedure, 

function of ; see Receiver ° sss T I 
declining to start proceeding under section 4 of the Provincial ® 

Insolvency Act—Procedure to be followed ; see Insolvency ... * ove 263 

guilty of megligence—Decree, form OR; see Receiver... $ M I 


Reference—Criminal Procodure Code (Act V of 1898), section 374, reference 
under— Material error in veridict of jury ——Powers and duties under 
section 376—High Court, if may look into evidence and confirm convic- 
tion@n its own view of facts or must direct new trial—Trial by jury 
—Circumstantial evidence and case depending solely on confession of bs 
accused—Omission to direct jury with proper care, effect of. 

When there has been such anerroras would entitle the High Court to 
reverse the verdict of the jury undér-section 423(2) of the Code of 
Criminal Procedure, the question is whether it is open to the High 
Court to look into the evidence in order to confirm the conviction on 
its own view of the facts or whether it isincumbent on it to directa 
new trial if in its view, there is evidence on record for the jury : 

Held, that an order of retrial*by the jury would be the only course left to 
the High Court in such cases, 

Held also, that in cases ofetrial by the jury and where there has been no 
sentence of death the appellate Court cannot convict on its own appre- 
ciation of facts. If in its opinion the verdict of the jury is vitiated 
that verdict is to be set aside and unless the appellate Court acquits or 
discharges the accused a retrial by jury should be directed, . 

Section 376(6) expressly empowers the High Court to order a new trial 
and there cannot be any possible controversy that if the High Court 
finds that the verdict of the jury is erroneous owjng to a mis-direction by ~ 
the Judge the Hégh Court can direct a retrial. 

Where the whole evidence is circumstantial and where the whole case 
practically hinges on the evidence of a single man, the confession of the 
accused, if any, is of great consequence and # certainly likely to weigh 
much with the jury and the Judge "Should use great care in directing 
the jury and éhe j jury should have been warned that unless they were in 
a position to say that the circumstances are pointed only to the guilt of 
the accused and to nothing else and that they were not at al! consistent 
with his innocence they shÜnld not find against the accused. The 
Emperor v. Naibullah (alias; Fulir Bat ^ ^ ese a 10 

— under section 374 of the Code*of Criminal Procedure—Error 
e entitling the High Courteto reverse the verdict of the jury under 
section 423 (2) of the Code of Criminal Procedure—High Court, if can 
look into the evidegce in grder to confirm the conviction on its own view, 
of facts—Procedure to be followed ley High Court ; see Refejence aas 10 
Refund of court-fee—Matter not cofhing either under „section 14 or 15 of the 
CourteFees Act—Court can order refund in proper cases; see- 





Divorce en tee 393 
Regulation! of 1793 is an Indian law enacted by the Tegislative machinery 
then Mm operation ; ‘see Ultra vires . 2 T one 123 
. . è * 
. 
. . 
ue . ` e 
s A 


Vor. 75.) "o os INDEX OF CASES, 
e . 
e. e 
> . 4 
Regulation VIII of 1819, Section, 11 i i S 
Relationship, evidence of—Evidence of general reputation—Indian Evidence 
Act ; see Partition suit ie $e 


Remedy —Elements of fraud, oppression, malice etc, are found; sêe 
e Damages e ° Ne 
Rent, assessment of —Relationship of landlord and tenant—Indian Limita- 
tion Act, (IX of 1908), Schedule I Article 131—Adverse possession. 
Article 131 of the First Schedule of the Limitation Act, contemplates a 
case, where the plaintiff’s right to the property has not been already 
extinguished by adverse possession of the defendants. 

“So if there was no relationship of landlord and tenant between the 
plaintiff and defendant, and the latter held the land adversely to the 
former for more than twelve years, the plaintiff would be no more 
competent to sue for assessment of rent than he could institute a suit 
for eviction against the defendant. 

An order made in a resumption proceeding with respect toa grant after 
1790 could not convert the defendants into tenants of the plaintiffs who 
Were not parties to these proceedingsat all. Jogesh Chandra Komam 


v. Chandi Charan Datta - - 
~ assessment of, suit for—Tenant holding adversely against landlord for 
more than 12 years ; see Rent, assessment of * Vu acs 


~; enhancement of~ Bengal Tenancy Act (VIII of 1885 as amended by 

Act BY of 1928 and Act VI of 1938), section 48D and 75A applicability 

` of—Decree for enhancement in the alternative for ejectment—Decrees, 
if mutually exclusive. : 


Under section 48 D(2) the Court hasto fix a fair rent and having done 
so, the Court must enquire whether the defendant is wiMing to pay. If 
he agrees a decree giving effect to the Court’Sorder ought tobe drawn 

' up. Such a decree would be one enhancing rent and would be within 
the terms of section 75A of the Bengal Tenancy Act. 

If the defendant does not agree to ag enhaticement the only decree that 
can be passed is one for ejectment which wo@ld be outside the scope of 


section 75A of the Bengal Tenancy Act. e 
A decree for enhancement of rent and a degree for ejectment are mutually 
exclusive. Raj Mohan Saha v. Jogendra Nath Sarkar ive 


— suit for—Bengal Agricultural Debtors Act (Bengal Act VII of 1936), 
sections 2(8), 20, 34—Rent-suit comprising claims for periods both before 
and after January 1, 1949—Application before Debt Settlement inelud- 
ing entire claim in suii—Notice under section 34—Givil Court, if must 
stay whole suit. j 


A suit far rent comprised claims accruing before and after January 1, 1 940. 
The tenant-defendants made an applicatidn to the Debt Settlement 
Board under section 8 of the Bengal Agricultural Debtors Act, including 
therein the entire claim in suit as one item of. debt. A notice was” 
issued by the Board under settion 34 of the Act : 


Held, the Civil Court must stay the entire. suit. . e . 


` 440 
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Rent—(Contd.): . 
It is the exclusive jurísdiction of the Board to decide, under secthon 20 of 
“the Act, as amended, whether a liability isa debt or not. Manager, 


Natore Raj Ward's Estate v. Geda Bewa " NS. 





, unrealised ; see Mesne profits *. M € "m 


Re-opening of PLOTS EN and taking of acoount—Bengal Money Lenders 
Act (X B. C. of rg40)—Re-opening of transaction and taking of 


account—Mortgage bond having rate of interest more than eight per 


cenig—Duty of Court. 

Where it appeared that the rate of interest in a mortgage bond was above 
the permitted rate i. e., more than eight per cent. per annum and it had 
been paid for sometime, it was the duty of the Court to re-open the 
transaction between lender and boriSwer and to take an account of what 
had been paid and what ought to have been paid according to the Bengal 
Money Lenders Act, andon such re-opening and taking of account 
to give the borrower such relief as they are entitled to under the Act. 


Abdul Wahed Howladar v. Sukumari Debi e e 
* 
Res judicata—Decision as befween co-defendants ; see Partition suit ove 








No issue as to res judicata raised but trial Court and appeal 
Court consider incideiftally whether particular decision operate as a bar 
or not—Remand of whole suit by the appellate Court—Question of 
res judicata, if can be raised on remand— Decision under section 26Fe 
of the Bengal Tenancy Act whether operate as res “judicata in respect of 
incidents, of tenancy—Statements in documents describing the nature of 
tenancy in which laudlord is not a party, whether, admissible in evidence 
under setion 13(b) af the Evidence Act in suit by landlord for arrears of 


rent. . id 
e 


When no issue as to res judicata is raised but the question whether a 
decision operates asa bar or not incidentally considered by the trial 
Court and the appellate Court and the appellate Court remands the 
whole suit, the question of res judicata can be raised after remand, 

A decision ihi a proceeding under section 26] of the Bengal Tenancy Act 
does not operate as res judicata in respect of the incidents of. the 
tenancy. * 


The word “claimed” in sectidn 13(b) of the Indian Evidence Act implies a 
demand which involves ‘he presence of the party against whom such 
demand iş made. Cohsequently statéments in documents describing 

e the nature of tenancy inevhich the landlord was nota party are not 
admissible În evidence in a suit by the landlord for arrears of rent. 
Moreover section,13 of the Evidence Act does not bring in the statement 
itself but only the instances inewhich the exercise of the right was 


asserted. . 


Sectiof 18A of the Bengal Tenancy Act as amended in 1928 excludes such 
statements from being used in evidence against the landlord. 


Maliaraja Sfisy Chandra Nandi v. Kala Chand Ray ... si 
" "e : š . 
e ° s 4 
. e s 


Paar? : 


400 


299 
301 


20 
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Res judicata—Subsequent decision contfhry to prior decision relied on ; see 


Partition suit ase see 
e 





» question of, if can be raised after remand—No issue raised 
as to res judicatd Question incidentally considered by the trial Court— 
Whole suit remanded ; see Res juditata d aes 
between co-defendants, doctrine of, to be applied with great 











caution ; see Partion suit e. tee 
between co-defendants, when one of the defendants is kept 
from the knowledges of conflict ; see Partition suit - js 


Revenue Sale—Zengal Land Revenue Sales Act (Act XI of 1859)—Co- 
owner questioning sale and co-proprietor purchasing at the sale both in 
default—Whether plaintif co-owner can get reconveyance—Knoaledge 
of co-sharer’s default in sufficient time though plaintiff co-sharer not in 
default—Plaintif co-sharer, if can get reconveyance, 

In the case of revenue sales brought about by the intentional default of a 
co-proprietor, who ultimately purchases the estate at the designed 
revenue sale, the plaintiff co-owner who questioned the sale whould be 
given a reconveyance only if he was not in default and was not aware of 
his co-sharer’s default in time i, e. before the Kist dates fixed under 
section 3 of Act XI of 1859. Pramatha Nath Biswas*v. Provabati 
Ghose - - 

Review—Bengal Money Lenders Act (X B.C. of 1940), sections 2(22), 
36(6)— Suit to which the Act applies'—Application under Order 21, 
Pule 90 Code of* Civil Procedure (Act V of 1908), pending—Such an 
application, if a suit to which the Act applies, 


Under section 2(22) a proceeding in execution is “a suit ta which this 
Act applies but proceedings in exetution must be @roceedings in which 
the decree holder asks the Court to realise the money due under that 
decree, f 

But an application under Order 21, rule 90 of the Code of Civil Procedure 
for setting aside a sale filed by somebody else after delivery of posses- 
sion had already been effected, is not “a suit to which this Act applies” 
within the meaning of section 2(22) of the Bengal Money Lendérs “Act, 
although such an application is pending onthe ist January, 1939, and 
as such no application under section 36(6) is maintginable. Jitendra 


Nath Bera v. Makhan Lal Bera, eee - 

Revision—Adoption of illegal procedure by Court; see Sale, adjourn- 
6 

ment of see see 


. 

Sale, adjournment of—Sale under chapter XIV of the Bengal Tenancy “ct, 
if can be adjourned under Order 21 rule 69 Code of Civil Procedure— 
Bengal ft enancy Act (VIII of 1885), sectigns 163 and 168—Code of 
Civil Procedure (Act "V of 1908), Order 21 rule 60.8 


A judgment debtor who isa party toan execution proceeding is entitled 
to see that they are conducted „correctly according to law ; the decree- 
holder is purporting to follow the procedure laid down in Chapter XIV 


of the Bengal Tenancy Act and the Court conducting the sde shodld ° 
S : pue 


* 


301 


207 
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Sale—(Cond.) : e. 
e hear and decide any objections the judgment-debtor may make as to the 
progedure being adopted. ° 6 

Prima facie therefore the judgment debtor may move the High Court in 
revision to interfere if the procedure js‘iltegal. . 

The terms of the special provision embodibd in section 165 of the Bengal 
Tenancy Act for early sale does not prohibit the operation of rule 69 of 
Order 21 of the Code of Civil Procedure to allow for any adjournment 
rfécessitated by circumstances. 

So if adjournments take the proceedings beyond the period of one month 
from the date fixed for sale rule 69 of Order 21 of the Code of Civil 


Procedure?wil operate to require a fresh proclamation to be issued. 


The form of proclamation to be iMued will be of the kind leading to the 
part of the sale which is being adjourned. Bibhuti Bhusan Das v. 
Shebait}-of Sri Sri Radha Ballav Jiu Thakur, Maharajadhiraj 


Bijay Chand Mahatap of Burdwan " 
— by € Civil Court, effect of—Debt—Bengal Agricultural Debtors Act, sec- 
tion 34; see Sale : T 


-— held by a Civil Court—Stay of proceedings by the Debt Setaman Board 
—Bengal Agricultusal Debtors Act (VII of 1936), section 34. 
A sale held by a Civil Court has the effect of wiping off the debt from 
the date of sale and there is therefore no debt or unsatisfied decree 
before the Court which required to be stayed ‘tinder section 34 of the 
Bengal Agricultural Debtors Act after such sale: Bijoy Govoinda 


Basu'v. Noakhali Loan Office Ltd. fx UN 
Sanction under section 86A, Bengal Local Self Government Act, if must 
specify amount to'be recovered under provisp ; see Bridge toll coe 


under section 86A, Bengal Local Self Government Act, must be 
read as a whole including the proviso ; see Bridge toll 
Sealdah Small Cause Court is not a Civil Court within the meaning of 
the Bengal Agricultural Debtors Act and consequently section 34 of 
that Act has no application têany suit or proceeding pending in that 
Court j ace Jurisdiction m 
Section, literal construction of, when ean be departed from ; see v Asale 
Settlement of fair and equitable rent—Bengal Tenancy Act (Vill of 
1885 as amended by Act*IV of 1928, and Act VI of 1938), section 754, 
whether controls section 110—Settlement of fair and equitable rent 
under Ghapter X ofthe Act, if enhancement of rent within the meaning 
of section 754. e 
The Assistant Settlement Officer settled fair and equitable rent under the 
Bengal Tenangy Act at a figure which was in excess of that recorded i in 
the Record-of-Rights. He further directed, under the new sectton 75A, 
that the enhancement wasto take effect from the rst Baisakh 1355 
Ba S. (April, 1948). The questions raised were, whether settlement of 
fair and equitable rent under Chapter X ofthe Act is enhancement 
within the meaning of section 75A of the Act and whether section 75A 
Being ih the nature of a general provision controls the special provision 





Pace, 


186 


499 


499 
386 


386 


107 
288 
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Settlement of fair and equitable fen¢—(Contd.) : 
3 contained in section 110 as regards the date from which the- enhance- 
ment és to take effect, * 4 
Held, (1) The enhancement of rent in proceedings for settlement of fair 
and equitable ræt is enhancement wiHfin the meaning of section 75A of 
the Bengal Tenancy Act which is quit& general in its terms, f 
(2) The provisions of sections 110 of the Bengal Tenancy Act must be 
held to be subject to the provisions of section 75A as regards the date 
from which a rent settled under chapter X of the Act isto take effect 
«Nagendra Chandra Lahiri v, Probhat Chandra Deb... - 
Shebait, death of, pending execution proceeding—Substitution ; see 
Shebait . m: ase 

» right to sue—Death of a Shebait—~Substitution = Decree-holder 
deceased—Legal representatives, if can carry on execution proceedings. 

A shebait’s right to sue is analogous to that of a guardian of an infant, 

The idol of a Hindu temple is a juridical entity which holds and enjoys 
property dedicated to it in an ideal sense. The shebait or the manager 
is the earthly representative who manifests the will of the deity and 
represents its dealings with the outside world. 

So on the death of a shebait or manager during the pendency of an 
execution proceeding no question of substitution arises nor an appli- 
cation by a new guardian or representative of thedeity is a fresh 
application. s 

The legal representatives of a deceased decree-holder can carry on the 
exeution proceedings started by the decree-holder by an application for 
substitution and need not file a fresh application for execution, 




















Annada Prasad Mitra v. Sushi) Kumar Mandal Sus isa 

Shebait’s right to sue is analogous to that of a guardian of an infast ; see 

Shebait : vee T 

Specific Relief Act, Section 42—Court, when can makea declaration ; see 

Mahomedan Law e a te - 

——— ——, Section 42—Defendant, if acfually to deny plaintiffs 

legal character ; see Mahomedan Law R °... 

— , Section 42—'Legal charters if includes status of a 
person ; see Mahomedan Law ae 


Statement in documents describing the nature of tenancy! in which landlord 
was no party, if admissible—Suit by wadon for arrears Of rent ; see 


Res judicata a e. 
Substitution of legal representative, if necessary—Death of shebait pending 
execution proceeding ; see Shebait m 


Suit, entire, ifgan be stayed under by Civil Court—Notice jue eby Debt 
Settlement Board under section 34 of the Be&gal Agricultural Debtors 


Act —Suit for rent comprising claims accruing befofe and after January : 


I, 1940 ; see Rent, suit for T sie 
——, if lies—Plaintif and some of the defendants same—Suit on promissory 

note—Amount to be realised from assets in the hands of heirs—Plasntif, 

one of the heirs. . : 
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Suit—(Conid.) : . 

, Plaintiff, a creditor and one of the heirs, can-bring a suit on $ promissory 
note executed: by the ancestos in his favour, against himself and other 
heirs, praying for realisation of money from the property in his and 
other heirs' hands. It is not necessary that an administraWon suit or 
suit for partition and account should be brought for such purpose. 
Lalit Mohan Pal v. Manmatha Nath Pai m p 

——, if maintainable—Public nuisance—Special damage, if to be proved— 
vil Procedure Code (Act V of 1908), order 1 vule 8, scope of. 
. Per Curiam: A private individual cannot maintain an action in respect of 
a public nuisance without proving special damage, 
The plaintiff had his house on a public road belonging to the Municipality. 


The defendant, the District Boag! encroached on this road by putting | 


a wire fencing in front of the District Board Office which also abutted 
on the road and by reason of this encroachment his right as a rate payer 
and as a member of the public to the full use of the road had been 
infringed. No special damage to the plaintiff was shown. 

Held, that as the plaintif$ sought relief in respect of public nuisance and 
the suit was not brought in conformity with the provisions of 
section g1(1) of the Code of Civil Procedure, it was not maintainable 
without proof of special damage. 

That order 1 rule 8 of the Code of Civil Procedure was not applicable in 
such a case. Surendra Kumar Basu v. Lhe District Board*of 
Nadia "s T 

—— by landlord for arrears of rent—Statements in documents describing the 
nature of tenancy—Landlord not a party ; see Res judicata... ove 
-—~- by private individual in respect of public nuisance, when maintainable ; 
see Suit, if paintainable . tee m 
< —— for assessment of rent—No relationship of landlord and tenant— Tenant 
holding adversely against the landlord for more than 12 years ; see Rent, 
assessment of . ose "T 
= for declaration that the marriage status of the parties has been changed— 
Parties not domiciled in India ; see Mahomedan Law - et 
~ for declaration of marriage, if maintainable in High Court—Parties not 
domiciled in India ; see Mahomedan Law du ANA 
e- for re-opening of  mgrtgage decree, where maintainable—Mortgage 
decree obtained by mortgage ; see Jurisdiction T" D 
not maintainable—Rarties not domicjled in India—Suit for dissolution of 
marriage or for a declaration that the marriage status of the parties has 
been changed ; see Mahomedan Law ET T 





—- on promissory note—Plaintiff and some of the defendants same— 

; Amount tobe realised from gssets in the hands of heirs, inclfting 
plaintiff ; see Suit, if lies a ET. iig 

Suit for possession--Civil Procedure Code (Act V of 1608), Order II, 
Ra’ e 2— Cause of açtion, meaning o, —Additional facts when will give a 
Srgsh cause of action, 


In order to apply the provisions of Order II, Rule 2 to bar a suit it shall. 


i Picg. 


E 


353 
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e 
Suit for possession—(Contd.): . 


have to be fouad out first what, was the cause of action in respect of 
which the claim was made in the previous suit, secondly what is the 
claim made in the present suit and thirdly, whether the claim made ir? 

e the present sgt could have been, made either wholly or in part in 
respect of the cause of action of the Previous suit. s 

In order toarrive at these findings tbe two plaints must be compared, 
Theallegations in the plaints are to be looked into to find out to what 
extent they disclosed any cause of action. 


: : : . 
Cause of action. for this purpose would mean all the essential facts consti- 


tuting the right and its infringement. 

Case laws on the meaning of cause of action referred to. 

Plaintiff instituted a suit and the allegatigns in the plaint ascribed the 
cause of action for the suit for the disputed lands to the adverse decision 
of the Criminal Court under section 145 of the Criminal Procedure 
Code. But if before the adverse decision of the Criminal Court there 
had already been a completed cause of action available to the plaintiff 
this additional fact viz., the adverse decision of the Criminal Court wille 
not give the plaintiff a fresh cause of action without something mere, 
Plaintiff however would havea fresh cause of action if the plaintiff 
succeeded in taking even forcible possession of the® disputed lands 
though he might have subsequently been made to give up such posses- 
sion by due process of law. Sherali Mridha v. Torapali 


eee 


Suit for rent and assessment—Sanitary Drainage Act (VIII B.C. of 


1895), sections 21, 23—Rate determined by Collector and levied, on 
proprietor under section 21 —Subseguent suit by proprietors challenging 
imposition—Compromise—Rate reduced—Proprictors, if entitled to 
recover cess on the original ratés. 

A rate of drainage cess was determined by the Collector under Section 21 
of the Sanitary Drainage Actand levied on the proprietors, Sub- 
sequently a suit was instituted by two cg-sharer proprietors, one being 
represented by the Administrator-General of Bengal against the Secre- 
tary of State disputing their liability to pay the drainage cegs as 
imposed. These suits were eventually compromised and the amounts 

` that were originally imposed were reduced in different proportions by 

the compromise. 

Under the terms of compromise one of the proprietors represented by 
the Administrator-General paid in one lump and the Pther proprietor 
was to pay the reduced sum fixed by the instalments. Thereafter *uits 


were instituted by the proprietors for recovery of fent and cess and in - 


that suit they also claimed drainage' cess to the extent of the half the 


' amoutft originally imposed on the proprietors undere sectidn 21 of the 


Sanitary Drainage*Act. The tenants objected Qn the ground that the 


- » proprietors were entitled to realise only half of the instalment which 


the proprietors actually paid to the Collector. 
Held, that although by a subSequent contract between the Government 


. and the proprietors and in consideration of avoiding disputes “as to the, 
i 5 a 
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Suit for rent and assessment—(Contd.) : PEN 

validity of the imposition and that in one case the whole amount was 
“paid in a single lump the proprigtors were still entitled to recover half 
the amount of the drainage cess imposed under section 21 as prescribed 

by section 23 of the Sanitary Drainage Aet, e 
Held further, that the agreement between,the Government and the pro- 
prietors were not illegal and as such binding as between the Government 
and the proprietors and such compromise had no beneficial effect on 
e. the gubordinate tenure-holders. Khagendra Nath Banerjee v. Sm. 
Rani Harshamukhi . sea aes 
Tax imposed by the Bihar Agricultural Income-Tax Act is within the powers 
vested in the Provinces ; see vltra vires ses T 
Taxes, unpaid, of Calcutta Corporation Mhbility to pay rests on the mort- 
gagor; see Liability es - 
Tenancy, permanence of—Inference ; see Ejectment ase sss 
"Tenancy at sufferance, if can be created by contract ; see Ejectment — ... 
s nature of ; see Ejectment - Dose 
——— ————-——— —,suits by implication of law—Person in lawful 
possession under lawful title continues in possession after determina- 
tion of tenancy without the consent of landlord ; see Ejectment one 
Tenancy at will arises by implication of law in case of permissive occupa- 
tion—sufficency of notice to quit by the 3oth Chatra ; see Ejectment ... 








Tenant—Order in resumption with respect toa grant after 1719. effect of a 


—Parties to proceedings; see Rent, assessment of mist? fo m 


s if to ‘have Sixteen annas interest in the land; see Pre-emption ... 
Tenure-holders, if entitled to the beneficial effect of compromise—Rate of 
Drainage cess determined by Collector and legied on proprietors under 
section 21 of éhe Sanitary Drainage Act—Suits by two co-sharer 
proprietors against Government Challenging imposition, compromised 
and the amount that were originally imposed were reduced in different 
proportion—Suit by proprietors for récoveryeof rent and cess claiming 
Drainage cess to the extent of half the amount imposed on the 
proprietors under section a1 of the Sanitary Drainage Act; see Suit for 
rent and cess e vie sis 





Tenure, of 1270 nature and incidence of—Putni taluk created in 1244, 
split up into two portions in *1250—Division among co-sharers of one of 
the portions in 1270 ; MR Putni sale bes io 


Toll, imposition'of, if legal- Person passing over the new bridge—Old bridge . 


b: constructed out of District Board fund in 1929—Sanction for realisa- 
tion of tolls obtained—New bridge constructed with grants from Central 
Road fund ; ses Bridge tell . sae E 


. e . 
Transfer—Execution of kabala or mortgage by conditional sale-—Passiug of 
foreclosure decree ; see chouth aea ate 
e 


Transfer of Property Act, if applicable—Non-pgrmanence of tenancy 
existing from „before 1882— Reasonable riotice to quit; see Eject. 
mente . i . ^ ove 


PAGER. * 
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123 


363 
431 


104 


381 


471 


431 
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Ultra vires—Bengal Tenancy (améndment) Act (XVIII B. C. of 1940), sec- 


tion 168A if rendered void—Government of India Act, 1935, section 
10761)—Operation of 168A of the Bengal Tentncy Act, if withdrawy 
Jrom Putni lenures—Section 168A of Bengal Tenancy Act, if limited to 

” defaulting têhure—Regenue Sale &ato (XI of 1859) section 1% 

In a sale of the shares of the Touzi untler section 130f the Revenue Sale 
Law the purchaser does not acquire any right to annul the tenure, 

The operation of section 168A of the Bengal Tenancy Act is not with- 


drawn from Putni tenures by reason of section 195 (e) of the Bengal e 


e Tenancy Act and the provisions contained in the Putni Regulation are 


not affected by section 168A of the Bengal Tenancy Act. 

Execution by the attachment and sale of any moveable or immoveable 
property other than the tenure or holdings prohibited by section 168A 
of the Bengal Tenancy Act and the prohibition applies whether or not 
the tenure or holding is still in existence or available for execution. 

The proviso to section 168A of the Bengal Tenancy Actis notlimited in 
its operation only to cases where the defaulting tenancy is one for a 
fixed period but extends to all classes of tenures or Roldings. z 

The words “term of the tenancy expires" as used in the proviso to section 
168A of the Bengal Tenancy Act mean and refer to the extinction or 
cessation of the tenancy itself and not merely of the interest of the 
judgment debtor in the tenancy. 

There i$ no repugnancy between sections 51 and 60 of the Civil Procedure 

* Code and section 168A (1) of the Bengal Tenancy Act. 

The provisions contained in section 168A (1) of the Bengal Tenancy*Act 
are not rendered void to any extent by section 107 (1) of the Govern- 
ment of India Act, 1935. Satish Chandra Hui v. Stdhir Krishna 
Ghosh * "n - 


Defence of India Act (XXXV of 1939), section 1 (4) and 
Government of India Act, 1935, section 102 (4), provisions of, if 
repugnant to each other—Official reports “of proceedings of House of 
Lords, if acceptable in evidence—Possession of a document, element of 
knowledge to le established, . ` 

The provisions of section 1 (4) of the Defence of India Act are not 
repugnant to the provisionssof section 102 (4) of “the Government of 
India Act, 1955 a 





The official report of the proceedings of the House of Lorgs to show that 
the proclamation of emergency made by the Governor General ifhder 
section 192(4) of the Government of India Act, 1932 was approved by 
resolutions of both Houses of Parliament could be accepted in 
evidenee. . . . = 


e 
In order to prove possession of a document it is necessary for the prosecu- 


tion to establish some element of knowledge on the part of the person, 


said to be in possession ; this element of knowledge could be established 
from the attendant circumstances. Bimal Protiva Debi v. The, 
Emperor 


A ^ e w o 


PAGE. 


190 


99 


Ultra vires—The. Bihar Agricultural Income Yax " Act (VII of 4938), not 


e ultra vires of the Bihar Legislature—The Bihar Agricultural Income Tax 


Act, section 2(a)—Permanent "Settlement Regulation (I of 1793) is an® 


Indian law—Constitution Act, section 108(2) (a)—‘Act of Parliament’—~ 
Income derivederom permanent ly settled &tate, if taxable. ° 

The Bihar Agricultural Income-Tax Act i$ not ultra vircs of the Bihar 
Legislature and was validly enacted. 

The Bihar Agricultural Income-Tax Act applies to income derived from 
peffnanently settled estate. 

Entry No. 54 of List I and Entry No.41 of List II are complimentary to 
each other and the tax imposed by the Bihar Agricultura! Income-Tax 
Act is within the limits of the power vested in the Provinces, a general 
measure of property taxation. 

The Permanent Settlement Regulation of 1793 is an Indian law enacted 
like any other Indian law by the legislative machinery then in operation 
in India. . i 

The expression ‘Act of Parliament! has bzen used in section 108 (2) (a) of 
the Constitution Act id the sense of enactments actually passed by 
Parliament and not of laws passed by a subordinate Legislative body 
under authority conferred upon it by an Act of Parliament. 

The definition of ‘agricultural income’ in the Bihar Agricultural income- 
Tax Act should be so read as to confine its operation to income which 
can be properly classified 'as ‘agricultural income" within the meaning of 
the definition in the Indian Income-Tax Act,. and in respect of which 
alone the Provincial Legislature was competent to legislate. 

Though the definition of ‘agricultural income’ in the Bihar Agricultural 
Income-Tax Act did not specify that the cess or rate should be assessed 
and collected $y officers of tlle Crown as such, it (i. e., the definition) is 
identical in its effect with that given in the Indian Income-Tax Act. 
Hulas Narain Singh v. The Province of Bihar s - 

Unprobated will, when can be looked into ; sæ Admissibility in evidence ... 

Waki property—enga! Wakf Act, 1934—Section 70—Provisions, if 
mandatorf—Dispute as to wakf character, if makes the section 
snapplicable. . 

Notice to Commissioner of Wakfs under section 70 of the Bengal Wakf 
Act is mandatory. ° 

Such notice would be necessary even if it is contested that the property is 


not walef property." Benoy Kumhr Acharjee Chowdhury v. . 


Ahammad Ali . ese eve 
Wife—Nature Of estate taken—Expressions used in the will conferring on her 
an absolute estate—Dojninant intentions, one inconsistent with the 
other ; see Will 4 e. peu ME 
Will, construction of—Dominafti intentions, one inconsistent with the 
othfr—Executor named in the will when can sue or be sued without 
obtaining probate. á 
A perdon died leaving a will. By the will the testator disinherited his only 


son and then gave the whole of theestate to his wife at the first instance. 
e m is 
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PAGER.” 
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149 


33 
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* Will—(Contd.) : 
There were expressions in the wil? each of which would - ordinarily be 
sufficient to confer an absolute estate on the wife. But the further 
profisions in the will were that on the death of the wife the grandson or 

e grandsons of the testator would take all the properties and on the death 
of grandso or grandsons to certafh ‘specified objects. . 

Held, that the wife had only a life estate notwithstanding the expressions 
used in the will conferring on her an absolute estate, 

An executor who has not obtained probate can filea suit as a plaintiff but 


he must obtain probate before the decree or earlier if he is called toe 


e prove his representative character at an earlier stage; but an executor 
who has not obtained probate can be effectively sued as a defendant only 
when he has intermeddled with the estate of the testator. Nawab 
Khajeh Habibullah v. Ananga Mohaf Roy es " 

—, construction of—Expressions in the will each of which would ordinarily 
be sufficient to confer an absolute estate on the wife—Further provision 
giving grandson or grandsons all the properties and on his or their death 
to certain specified objects—Nature of estate taken by wife ; see 
Will . E oes 


——, unprobated, when can be looked into ; see Admissibility in evidence — ... 
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Exe 


Aet VII of 1870, Sec. 7 (iv) (c), Sch. II. Art. 17 (vi) 

—— I of 1872, section 118 

—— IV of 1882, Sec. 130 

— IX of 1887, Schedule II, Article 19 

-—— V of 1908, Sec. 60 (h) 

—- V of 1908, Sec. 66 

— V of 1908, Sec, 537 

—— V of 1908, O. 7 R. 7, O. 21 R. 1,0. 41 Rr, 4, 33 

—— V of 1901, O. 33 Rr. 7, 15 si «s 

—— V of 1908, O. 34 R. 14 : i ise 

—— IX of 1508, Sch. I. Art. 47 ves Ah 

—— XVI of 1908, [as amended by Transfer of Property (amendment) Sup- 
plementary Act, 1929], Sec. 17(1)(e)' aes eee 

— VII of 1913, Sec. 186 E: 


Alienation by father in a Mitakshara joint family without necessity and 
without consent of the sons then living, if valid T - 
Bihar Act VII of 1939, Sec. 7 S ias aie 
Bihar Money Lenders (Reguldtion of Tragsaction) Act; 1939, 
Sec. 7—'Loan advanced’—Mortgage debt acknowledged by heirs 
holding 14 annas share of a mortgagor but barred against the one 
holding the 2 annas share, if can be realised proportionately "m 
Civil Procedure Code, Sec. 6o (h)—Salaries'DProvincial Insolvency Act, 
Sce. 28 eos NU 


————— , Sec. 66— Purchaser ey some of the mortgagee 
decree-holders of the mortgaged Property—Assignee of another heir for 
Suit by, for realisation of his share . ise - 
:——, Sec. 537— Evidence of child witness—Evidence Act 
Sec. 118 . r} 


as. wee 


— —À 














Ss en 
» O. 33 Rr. 7, 15—Petition for,leave to sue as a 


pauper dismissed for default before notice on the parties was sewed— 
Subsequent petition for leave to sue as a pauper if maintainable m 
——— = — —, 0. 34R. 14—Mortgage,decree fora part of anda 
money decree for tlie balance of claim arising oubof mortgage of some 
properties—Attachment and sale of properties in execution of money a 











decree x sue ave 
Companies Act, Section 186, if mandatory—A contributory, if ean claim* 
set off. . f "o 
e . . 
e . 
. . . 


On 


3n 


3n 


147 


7 ii 


Court Fees Act, Sec. 7(iv)(c) and Sch. II Art, 17.(vi)—Suit for partition— 
Recitals t o 
Criminal Procedure Code, Sec., 423—Finding of acquittal based on 


. oP 3 uy = . 
erroneons view of-law—Alteration to one of conviction under section 320 
. 


read with section 149 ee ^. 
Limitation Act, Sèh. L Art. 47—‘Final ordey in case’, meaning of vie 
Muhammedan Law—Gitt of property by husband to wife who orally 
relinquished her dower debt—Transaction, if sale or heba-bil-ewaz— 
Tgansfer of Property Act, Sec. 130 ds oe 
Partnership—Suit for contribution by one partner against another, when 
lies—Civil Procedure Code, O. 7 R. 7, O. 21 R. 1, O. 41 Rr. 4,33 
Provincial Small Causes Court Act, Sch. Il, Art. 19—Suit for refund of 
tax and incidentally for declaratio of non-liability, if a suit of Small 
Cause Court nature—Revision ; 


Registration Act, Sec. 17(1)(e)—Deed of assignment of decree ifto be 

registered 
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Hindusthan Times Contempt Case. 
[Sj. Nagendra Nath Sen, m.L.A. Khulna.] 


In the Hindusthan Times contempt case, Sj. Devadas GandHi 
was sentenced to pay a fine of Rs. sco and in default of payment 
of fine to imprisonment, while his associate Mr. Singhal was 
Sentenced to imprisonment with no option to avoid it by payment 
of fine. So Sj. Gandhi thought it was his duty to share prison 
life with Mr. Singhal instead of paying the fine; and this he 
did with the highest of motive and the best dictates of conscience ° 
for which he has earned the praise of all And when Sj. Gandhi 
surrendered before the Hon'ble Chief Justice, the ultimate order 
of His Lordship was that when Mr. Gandhi would have served 
the full term eof. imprisonment, ahe fine should not be realised 
from him. This action of His Lordship has been very much 
appreciated and he has earned the gratitude of the public for his* 
action. But unfortunately the Criminal Procedure Code pres- 
cribes for the realisation of the fing even after serving of the full 
term of imprisonment during a period of six years. This is ineQuit- 
able and adding insult to injury. "There can be no logic or 
reason why an accused should be liable to. pay the full fine after 
he has served the full term of imprisonment in Meu of payment of 
fine. Criminal Procedure Code requires an immediate amendmegtN 
on the line of the action taken by His Lordship the Chief Justice. 
There should bea definite provision in the Crimínal Procedure 
Code that the fine imposed should not be realised ‘if the accused 
has served out the term of imprisonment or will be exempt from 
payment of the whole or liable to pay proportionately to the perio? 
of imprisonment unserved. I would respectfully draw the attention 
of the Hon’ble the Law Member of the Viceroy’s Executive 
Council and the private members of the Cegtral Legislature for 
immediate relief by introducing a Bill to this effect. This is a very 
small non-Controversial matter and should not be subjected to any e 
objection by the Executive. ^ 


2n f z 
e. 
1940. 
Nove 
I. L. R. [1941] 
Bom. 136. 
ang 
e 
e 
e. 
. a F 
1949. 
New 
I. L. R. 20 Pat. 
727. 
e 
* 
1941. 
ww 
I, L. R. 20 Pat. 
735. 
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Raychand, Jivaji v. Basappa Virappa Bellary. . 


Indian Registration Act ((XVZ of 1908) aseamended by Transfer 
of *Property ( amendment)? Supplementary Act, 1929| section 17 
(1) (e)—Deed of assigntient of decree, if to be registered. 


A decree which provided that Basappa the debtor shall pay the 
decretal sum in 6 annual instalments and that a charge shall be 
made on a property as security thereof was assigned .to Raychand 
who levied execution on that property for non-payment but it was 
dismissed by both Cots. On Letters Patent appeal : 

Held [per Broomfield and Divatia 7.]—that the deed of assign- 
ment required registration and that the remedy against the charged 
property must be first availed of before proceeding against 
Basappa’s person. 


S. C. 


Bhagwat Prasad Bahidar v. Debi Chand Bogra 


Alienation by father ina Mitakshara joint family wéthout necessity 
and without consent of the sons then living, if valid against an 
after-born son. 


The suit lands belonging to a Mitakshara joint family were 
mortgaged by tpe father of Amrit, then unborn and his elder 
brothers, without necessity and Bhagwat, the mortgagee in posses- 
sion resisted the recovery of possession sued for by Amrita's 
vendee Debi Chand, the plajntiff. The suit was decreed partly by 
the trial Court buf*fully on appeal. On second appeal : 

f o Held [per Faz? Ali and Varma J/.]--fbat such alienation by 
father in a joint Hindu family without necessity is invalid not only : 
against the sons then living but also against any son born before the 
transaction is ratified by the sons then living. 
eo C 1 . 





Rampal Singh v. Mansukh Rai Khemka. 
Indian Limitation Ait (IX of 1908) article 47—" Final order in the 
case”, meaning of. . 
The revision petition against the magistrate's "final order" 
one4th August, 1932, in a proceeding under section 145 of Criminal 
"Procédure Code declaring the possession of Rampal Singh the 


E | E. 
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e e 

deferfdant was summarily rejected on r1th November, 1932, by the 
High Court. The present suit filed oh 13th November, 1935 (oth 
te 12th November, 1935, being holidays) was decreed by trial Court 
as not time-barred. On appeal : 

Held [per Chattewand Meredith J. that limitation runs from 
the date of the High Court order which is the ‘final order” and that 
the suit was not time-barred. 


^ & C. 





Sita Ram v. Lachman Lal Goswami. 


Code of Civil Procedure (Act V of 1908), Order XXXIV rule 14. 
The point is that if a mortgage decree for apart of and a 
money decree for the balance of the claim arising out of a 
morigage of some properties be passed, whether the mortgagee 
can attach and sell the said properties in execution of the money 


decree : s 

Held [per Chatterji and Meredith J/-]—that it can be done and 
that Order XXXIV rule r4 is no bar. = 
S. C. 


s e 
The Provinge of Orissa v. Dibyasingh Nand. 


Code of Civil Procedure (Act V of 1905) Order XXXII rules 7 

and 15. 5 
Dibyasingh’s petition for leave to sué as a pauper ewas dismissed for 
default before notice on the parties was served. His next petition 
for leave was allowed. In revision : 

Held [per Dkavle and Chatter ji /P\—that the previous order 
of dismissal to be a bar under rule 15 of Order XXXIII must be 
“an order refusing to allow the applicant to sue as a paupef" 
under rule 7 (3) in which case due service of. notice on all 
parties is a pre-requisite and that the previous order was there- 
fore nota bar. 

S. C. 5 * é 


Hakim Saiyid Fida Ali v. Rani Bhuneshwari Ruar. ^" 


Mortgage debt acknowledged by heirs holding rg annas shart of a 
mortgagor but barrel against the one holding the 2 annas 
share, if can be realised proportionately—Bihar Money-Lenders 
(Regulation of transactions) Ag 1939 (Bihar Act VIL of 1939) 
section 7—" Loan advanced”, if means original loan or the part 

realisable, . tot 





e. 23 t 


1041, 
we 


I. L. R. 20 Pat, 
751. 
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I, L. R. 20 Paty 
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* A mortgage was executed on ath May, 1916, in favour of 
Hakim Saiyid Fida Alis (plaintiffs) father who died on aoth 
January, 1929. The r4annas interest in.all in the mortgaged 
property was sold by some of the transferees, of: the heirs of the: 
mortgggor on 21st October? &925, 24th Februfty, 1926, afd rsth 
July, 1926, to the Rani acknowledging the mortgage debt. The 
z trial Court dismissed the suit as time-barred as there was no 

e acknowledgment by the owner of the remaining 2 annas share. On 
appeal (after remand) : 


*1 * Held [per Varma and Manohar Lali, /7.]—that the mowie 
was entitled to a proportionate decree and that "loan advanced" in 
section 7 meant the portion realisable. 





S. C. 
: Ramautar Sao v. Ram Gobind Sao. - 
* 1941. Court Fees Act (VII of 1670), section (iv) ( c) and Article r7(wi) 
wee 
1, L. B. 20 Pat, Schedule IT. 

780. The plaint bearing a court-fee of Rs. 15 undgr Schedule II 
Article 17(vi) of Court Fees Act in Ramautar’s suit for partition had 
¿recitals that a false deed of partition got up after his father’s death 
by Ram Gobind his paternal uncle the defendant and executed and 
i registered: jointly with him (the,plaintiff) a minor described as major, 


wasefalse and wa% notacted upon. The Sub-Judge held that the 
plaint disclosed a relief for a declaration and for cancellation of 
. the deed and demanded ad valorem court-fee under section Tv) (c). 


. 
In revision : E 


J o Held [per Chatterji and Meredith, /7.]—that the recital merely 
alleged that the deed avas void without praying for any declaration 
and that the court-fee paid was sufficient. 


S. C. 
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NOTES OF CASÉS. 


. Shaikh Mohammad Zobair v: Musammat Bibi 
Sahidan. 


Muhammedan Law—Gift of property by jaiai to wife who 
relinquished her dower debt orally— Transaction, if sale or 
heba-bil-ewas—Transfer of Property Act (IV of 1882), 
Section 130. 


A year before his déath in 1928 Mohammad Ali mde a gift of 


the suit lands to his wife Sahidan Bibi who in return relinquished 
her dower-debt -amounting to Rs. 6000 and gifted the préperty to 
her daughter by a registered deed and she made an oral gift of it 
to her daughter'Ghafira. The suit, for possession by Zobair, the 
vendee of Muhammad Alis sister’s son and daughter claiming by 
inheritance, was dismissed. On second appeal: . 


Held [per Meredith and Shearer, /7. J—that the transaction. was 
not a heba-bil-ewaz but.a sale, that titis finding wag, one of fact and 
binding-on High Court in second appeal and that the gift of absolute 
estate to her aa by Sahidan Bibi was invalid. 

S. .C. " . ba 
Musammat Jagpati Kuar v. Firm Damri Sahu ` 
-- . Halkhori Ram. e 


Partnership—Suit for contribution by one partner m another, 


REN 


when lies-—Codé of Civil Procedure (Act V of 1908), Order VIZ 


Rule 7, Order XXI Rule r, Order XLI Rules 4 aud3g. 


The point for decision was whether a suit for corftribution by, 
one partner against another: for partnership debt without any prayer 
for dissolution dnd .accounts lies and whether-in such a suita 
personal ‘dectee: can'be passéd "without specific prayes: ‘therefor; _ 

Held [per Meredith and Shearer, /7.|—that such a suit does not 
lie and ‘that ‘Such a ‘deeree can be pagsed. 

S, C. : ae 


1941. 


I. L. R. 20 Pat. 
798. 


1041. 
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eM. 
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855. 
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I. L. R, 20 Pat, 
866. 
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881. 
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Musammat Bibi Kaniz*Ayesha v. Mojibul ' ° 
Hassan Khan. , ; 


Code of Civil Procedure (Act 7 of 1908), section 64, 


Bibi Kaniz Ayesha and another, two ofthe heirs of 3 Mahome- 
dane mortgagee decree-holfler executed the decree on their own 
behalf and purchased and got possession of the mortgaged property 
in auction sale. Mojibul Hassan, the assignee of another heir, 
brought the present suit for realisation of his share which was 
decreed by both the lower Courts. On second appeal: . 

Held [per Harries, C. J. and Fazi Ali, /.|—that although the ` 
heirs are not strictly joint decree-holders yet the purchase enured 
to the benefit of all the heirs who must pay -proportionate share of 
costs for execution. 


S. C. 


Raghunandan Sahai v. Jaigobind Sahai. 


Code of Civil Procedure (Act V of 1908), section 6o( &h)—" Salary", 
meaning of— Provincial Insolvency Act (V of 1920), section 28. 


Raghunandan, a cashier in 4 private press drawing a monthly 
salary of Rs. 75 was adjudicated insolvent,by the District Judge 
who directed him to pay to Court Rs, 15 monthly from his salary for 
one year. On appeal: 

Held [per Harries, C. J. and Meredith, J. J—that “ gajêg? means 
sotnething more than and contrasted with the wages of labourers and 
domestic servants and that the order was illegal as the salary being 
less than a hundred supees, did not vest in Court or receiver. 


S. C. ** 


King-Emperor v. Barka Jetha Majhi. 


Code of Criminal Procedure (Act V of 1898), séttion 423. 
Bark4 Jetha was convicted under sections 302, 326 and 148 of 
the Penal Gode along with two others under sections 326 and 148 


"but they all were acquitted of the charge under section-302 with 


sectien 14e. On reference: : 

Held [per. Manohar Zall and Meredtth, JJ. 2E the finding of 
acquittal which was based on an erroneous view of the law’ should 
be altered to one of conviction ynder section 326 with section 149. 
§.°c. 
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l REVIEWS, i 
. International Law for Students by Mr. K. K.eBhatta- 
charyya, Barrister-at-law, publi shed by the author from Allahabad, 
1941. 

The learned author, while a pro fessor of law of the Allahabad 
University had an occasion to deliver a course of lectures on 
International law to the students of that University and the presefit 
publication is a collection of those lectures in “a book form. Itehas 
been mainly published at the request of his ex-students for whom 
evidently the book has been primarily meant. Tt will also be help- 
ful to other students going up -for departmental or vocational 
examindüons for whom Isternational Law has been prescribed as a 
cburse. In these days, when International Law is looming large 
before the public mind, a rudimentary knowledge of the subject is 
essentially necessary for every man who cares to follow the progress 
of daily events in the world héstory. Mr. Bhattachatyya has rendered 
a distinct service to the students as also to the gentral reading 
public by bringing out his present publication at: this juncture of 
time. International Law, as hinjed by Professor Austin, is practically 
no law, as there is no possible machinerswto enforce obedience to it, 
but is a mere set of ethical rules formulated by the commonyonsent 
ofthe Community of States for regulation of the conduct of its 
members in relation to one another. The earned author has not 
subscribed this view in its entirety, but fnaintained that for all 
practical purposes, International Law is as much a law as any 
municipal or territorial law is. We don’t knot whether “after the 
disruption of the League of nations and recent development of the 
world events, the learned author will revise his opinion. The 
publication under review contains esome thirty "chapters, each 
chapter dealing with a distinct topic of Intérnational Law. The whole 
subject has been well analysed and properly classified and the 
juristic ideas involved ha% been lucidly stated. The whole book is 
an extremely interesting and simple reading and can Ue under$tood 
and appreciated without any external assistance. The léading cases A 
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which have contributed to the evolutien the law have been duly 
noticed. Soms measure of pains have vA taken to'show how some 
of the important doctrines of International Law have been inter- 
preted and accepted in the States. The doctrine əf Necessity and 
Self Preservation; for instance, Ha? been applied : by the different 
nations as means of self- -aggrandis&ment And in furtherance of their 
respective self interests. By reason of lucidity of exposition, clarity 
of conception and felicity of treatment, the learned author’s work 
wħ rank as a` first class j junior text book on International Law and 
form `a stepping stone, to: higher studies. We can unhesitatingly 
recommend the book to all-students ind beginners. 
e 

. The Indian, Constitution by Mr. K. K. Bhattacharyya, 
Barrister-at- law, published by the Book Company Limited, 4138. 
College Square, Calcutta, Price Rs. 5. c 


D 


This volume is a seproduction of the several . Extension ie ctures 


on the Indian constitution which the learned author had to deliver 


at the invitation of the University of Calcutta. The materials for 
these lectures préviously appeared in the various: newspapers. and 
. magazines of the city and the reading puplic is.already acqhainted 
.with some portions of them. . The learned author .has earned the 
gratitude of his countrymen - by collecting his Extension. lectures in: 
the form of a book, so that his valuable . discourses . may ‘have a, 
lasting place in the-shelves of librariess ' The Indian: constitution as, 


drawn up im the recent, Government of India, Act, 1935, whether ' 


good or bad, isa matter of daily concern to every ‘body and a 
right appreciation of the same js indispensable from the - points. of 
view of every citizen of this country, and the present publication is, 
is well c Iculated to render, a distinct, assistance in that direction. 
Tn, this volume ' the learned author has dealt-with all the aspects of. 
the constitution with ' a great critical insight and acutepess of 


thought, and has expoSed the Act in its naked hollowness. He has. 


maintained, that the whole constitution has proceeded: on the time- 
old, ideae that - Ind® is the’ Britisher’s El Dorado; otherwise: there 
would not have been stich wantonly lavish scale of remuneration for, 
the British Officials. The ordinance-making.power of the Goyernor- 
General, an adfninisttative Tyar, domination of the Indfan finance 
Eby him, safe-guarding of eBritish interests at every step, infinite 
scopg for the heads of administration to pursue 3 grinding policy, 
unbriddled powers for the members of the«fovenanted service, make 


the whole constitution a gigantic hoax, and a mockery. We think 


| that.* every educated, „Indian -will "share. this candid expression of, 
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opinion om the pan ¥en aüthor. His discourses on the 
position of the Indian States “will act as an eye-opener to many of 
the native princes. He has mustered all his ‘couragé in-his heart 
and.boldéy pointed out the manifold defects whigh have disfigured 
the whole legislation; but ke has not stopped with that, but made 
constructive suggestions also for improving the Act, so that it may 
prove an effective means to put India on a ‘path of steady consti- 
tutional progress. We need not take our readers through the entire 
volume topic by topic, as we firmly believe that allef them will 
carefully go through it and appreciate what valuable seryices the 
learned author has rendered to ffc cause of political advancement 
ofthe country. Let it suffice for us to say that transparent logic, 
forcible: argumentation and perspicuity of ideas mark out all his 
discourses.at every step,’ so much so that it will be difficult fer any 
person to dissent from the views adumpbrated in the book. We have 
every faith that-ere long the publication will make a fair bid for a 
place in the political literature of the country... 


Indian Company Law by Mr. M. J: Sethna, Barrister-at-law, 
pullished by the author from 25r, Tardeo Road, Bombay, Second 
Edition, 1941, En iiri. ET Te. os 


We had an occasion to review the First Edition of this valuable 
work in the pages of this, Journal [See 67 C. L. J. 40n] and point 
out some. of its salient features. Whatéver opinion We expressed on 
the merit of the book on that occasion Seems to have received 
general approval, otherwise the publication would not have got 
through a second edition by'this time. In this edition, the learned 
author has retained | the general plan and the characterisNe features 
of the original publication but has,made further improvements upon 
the same. :So it-can reasonably be expected that the book will 
prove.more useful and attractive than before. The learned author 
lias endeavoured to state and evolve the law in the form of a 
running narration, and this method, we think," is better" calculated 
to help the understanding than the method ‘of cataloguing pell-mall 
a number of legal propositions collected from decided cases, 
The book evidently has not been meant exclusively for the lawyers 
and that is why ‘there is no exhaustite citation of case-law as 
happens to be. the.case generally with the publications particularly 
intended for the legal pyoféssion. . But from.this fact one is not to 
infer that the representative or leading adjudged’ cage$ are notethere 


‘init. In order to make. thé publication useful and attractive to* 


other : people besides’ .the lawyers; such as the students and the 


- 
r 
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company men the learned author has Bestoyha greater attention 
on the elucidation of the general and outstanding principles of the 
law than on the special cases and the technical points. -Exclusion ot 
the irksome detailg and rare points frona the book has serasi to free 
it from the jejunity of a technical subject. A complete mastery 
over the subject has enabled the learned author to make every part 
of his ook a delicious reading. Commercial prosperity of the 
country very much depends on a proper working of the company 
law. The learned author is quite conscious of this fact and has 
endeavoured to infuse into the subject an element of interest so that 
even the people outside the pale@f legal circles may be attracted. 
to it and may appreciate and understand what this particular branch. 
of the law means or stands for. In an extremely well-written intro- 
duction, we have been given an outline and gist of the whole law. 
Separatechapters have bgen devoted to insurance and income-tax 
matters so that the persons dealing with them may not lose sight of 
the relevant portions, of the Company law that apply to them. 
There are a good many other points of merit in the book, which it 
is not possible for us to enumerate here in extenso, but we feel sure 
that as a good manual and a valuable book of reference on Cêm- 
pany law, the present publication will long continue to enjoy public 
confidence. l 


Code of Ciyil Proceduge by Birupaksha Bhattacharyya. Sole 
agents—Messrs. S. C. Sarkar & Sons Ltd., 1/t/1C College Square, 
Calcutta. 

“This small volume has beew written apparently with the object of 
supplyingAhe legal profession with a correct text of the procedural 
civil law of the country and the students with such explanatory 
notes on the important sections of the Code as will help them to 
understand the main provisions thereof. Judging the book asa 
whole, it cannot be sgid that the learned author has not succeeded 
in fulfilling the object, he has set. his heart on. An overjealous 
critic may discover some defects in the publication, but that is not a 
matter to engage, the attention of the reviewer on the present occa- 
sion. The learned author hasealways been a serious student df law 
and is bent on making profound study of it in future and in this 
small Work he proposes to give us a fore-taste of this noble deter- 
mination on his part. In the light of this position, we may at once 
say that the learged author has well begun and given a fair account 
“of himself. "He has successfully picked out the essentials of the law >~ 
and given very valuable elucidative notes thereon. It seems that 
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the learned author. has taken great pains.to give a correct version of 
the text of the Code. He h*s also noted the local amendments e| 
the Rules in the Firsf N by the various High Court 
in the exercise of their rule making powers. The short notes in the 
` book have bfen: prepared i in the light of the more important judicial 
decisions and in selgcting them, the leagned author. has displayed 
his judgment and erudition, as-also a thorough acquaintance With the 
subject. The book is full of promises of greater undertakings 
hereafter and.we offer our heartiest encouragement to the young 
author. In going.through the book and in spotting out certain 
Rules f the First Schedule to the Code, we had to experience a 
certain amount of inconvenience in consequence.of an omission to 
note the numbers of the relevant Orders at ge top or in the margin 
of every page-in the book. We hope this defect will be remedied in 
the next edition so that there might be no further necessity for 
turning over a large number of pages to find outa relevant Rule 
in a particular Order of the Code. The volume is a handy one and 
has been neatly printed and that is a further point iñ favour of the 
publication. 


NOTES OF CASES. 
Karu Singh 2. King-Emperor.. 


Code of Civil Procedure (Act V of: 1898), section 537—Evidence of 
child witness—Evidence Act (I of "r672), seéion rró. 


Karu Singh and others were convicted inter alia on the evidenca 
of a boy of 12 years without preliminary enquiry about his intelli- 
gence. On appeal: 

Held [per Manohar Zall and Meredith, JJ. ]—that the Judge was 
under no legal obligation to hold the preliminary gnquiry, the 
absence of which was a mere irregularity. 


See also Lakhan Singh v. Ring E maran (1). - 
S. C. e ; e. [| 
e K 5 
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Shrinath Sah v. Officlal Hidnadator, Benares Bagk. 


kompanies Act f VII of 1973), Fá 186, if mandatory—A pub 
` Óutory, if can claim set off. . n 


Shrinath, a shart- holder of, and -contributory to, tlfe Bank ln 
liquidation) paid only Rs. 6 6423. per share @f Rs. 5o. His fixed. 
deposit i in the Bank amounted to 'Rs. 5117-12-11 p. whereas the 
, overdraft in current account » “was Rs. 3882-9-9 p. .Under 
” section 183(5). he claimed Rs. 1233-3-2 p. after set-off. for the-over- 
draft while the liquidator claimed under section 186. the said. 
Rs. 3882-9-9 p., On reference to Full Bench: — . 


* Held [per Thom C. J., Ganga Nath and Braund, JJ ]—that the 
the provisions of sectigg 186(1) are not mandatory and that if the 
Court refuses to exercise this discretion the liquidator* must realise . 
the claim (other than call-money) against the contributory by a civil: 
suit who can then claim set-off in defence. "o oW 


S. C. 


Bansi Lad v. Chairman Town Area Committee, Saidpur. 


Provincial Small Causes Court Ast (IX of 1887), * Schedule 11 
Article rg—Suit for refund of tax and incidentally for dedaration 
of non-liability, if a suit A Small Cause Court nature— Revision, 
if lies. ` : : i 

Bapsi Lal's suite substantially "for refund of tax and incidentally 
for a declaration of ' non-liability for it paying dóürt-fee for the first 
relief only. was dismissed by the lower Courts. In revision, 


Held [per Collistgg, J. "hit the suit is of. Small Cause Court 
nature and does not come within Article 19 Schedule II and that 
fevision and not second appeal lies., 
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holding the 2 annas share, if can bg realis&d proportionately 

Civil Procedure Code, Sec. 60 (h)—‘Salaries\—®rovincial Insolvency Act, 
Sce. 28 - i 


e vw 
como o ——, Sec. 66—Purchaser by some of the mortgagee 
decree-holders of the mortgaged Property—Assignee of another heir for 





suit by, for realisation of his share F 354 
M -——, Sec. 537— Evidence of child sitneas—Puidende Act 
Sec. 118, ^ e 6: 


» O. 33 Rr. 7, 18—Petition foreleave to sue as a 
pauper dismissed for default before notice on the parties was sefved— 





Subsequent petition for leave to sue as a pauper if maiptainable E 
—,0. 34 R. 14—Mortgageedecree fora part of anda 
money decree for the balance of claim arising oufof mortgage of some 








properties—Attachment and sale of properties in execution of money 
decree 


Companies Act, Section 186, if mandatory—A contributory, if din a claim’, 


set off " . 


NOTES, OF CASES, 


Ilz 


3n 


122 


on 


On 


3n 


1245 


. A e ii 
e 


Court d Act, Sec. 7(iv)(c) and Sch. II Aet. ngisa for, partition— 
R Recitals eee "gs 
Crimingl Procedure Code, Sec 423—Finding of ‘acquittal based en 
erroneonSyiew of law—Alteration to one of conviction under section 326 

read with seętion 149 * n 

Limitation Act, Sch. I. Art. 47—‘Final order in case’, meaning of 
Muhammedan Law—Gift of property by husband to wife who orally 
relinquished her dower debt—Transaction, if sale or heba-bil-ewaz— 
Wransfer of Property Act, Sec. 130 - 
Partnership—Suit for contribution by one partner against another, when 
lies—C*vil Procedure Code, O. 7 R. 7, O. 21 R. 1, O. 41 Rr. 4,33 ^s 
Provincial Small Causes Court Act, Sch. Il, Art, 19—Suit for refund of 
tax and incidentally for declaratfon ot non-liability, if a suit of Small 
Cause Court nature—Revision T 
Registration Act, Sec. 17(1)(e)—Deed of assignment of doce if to be 


registered 
, . 
. 
. 
. 
a í 
. 
t M E 
e e 
s 
e 
ee 
E. . 
. à 
e 
. 
. . 
e e. 
. 
- 
. e . 
°. ° 
e 
. 
e 
. 
. e 
e . 
6. e 
e . P . 
=” . 
. e 
. e . 


125 


22 


- The Gan aw Journal. | ) 








Vou. 75. 4 ect CALCUTTA. | 


Hindusthan Times Contempt Case. 
[Sj. Nagendra Nath Sen, m.L.A. Khulna.] 


In the Hindusthan Times contempt case, Sj. Devadas Ganghi 
was sentenced to pay a fine of Rs. 5coand in default of payment 
of fine to imprisonment, while his asfBtiate Mr. Singhal was 
sentenced to imprisonment with no option to avoid it by payment 
of fine. So Sj Gandhi thought it was his duty to share prison 
life with Mr. Singhal instead of paying the fine; and this he 


did with the highest of motive and the best dictateg of conscience e 


for which he has earned the praise of all. And when Sj. Gandhi 
surrendered before the Hon’ble Chief Justice, the ultimate order 
of His Lordship was that when Mr. Gandhi would ‘have served 
the full term of imprisonment, the fine should not be realised 
from him. This action of A Lordship has been very much 
appreciated and he” has earned the gratitude of the public for hjs 
action. But unfortunately the Criminal Procedure Code pres- 
'cribes for the realisation of the fine even after serving of the full 
term of imprisonment during a period of six ye@rs. This is inequit- 
able and adding insult to injury. There can be no logic or 
reason why an accused should be liable to pay the full fine after 
he has served the full term of imprisonment ip lieu of payment of 
fine. Criminal Procedure Code requires an immediate amendment 
on the line of the action taken by His Lordship the Chief Justicé. 
There should bea definite provision in the Criminal Procedure 
Code that the fine imposed should not be realised if the accused 
has served out the term of imprisonment or will be exempt from 
payment of the whole or liable to pay proportionately to the period 
of imprisonment unserved. I would respectfully dfaw the attention 
of the Hon'ble the Law Member of the Viceroy's Executive 
Council and” the private members of the Central ‘Legistature for 
immediate relief by intfoducing a Bill to this effect. This is a very 
small non-controversial matter and should not be subjected to any, 
objection by the Executive. 
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` ( NOTES oven e 


: ` Raychand Jivaji v. Basáppa Virappa Bellary. . 
. e 


E n * Indi Registration Act ((XVI of 1908) as gmended by Transfer 
LL E 1] of Ryoperty (amendinent} Supplementary AG, 1929| section 17 
“Bom. i. (2) (e)—Deed of assignment of decree, tf to be registered, 


° A decree which provided that Basappa the debtor shall pay the 
xd e decretal sum in 6 annual instalments and that a charge shall be 
made on à property as security thereof was assigned to Rayehand 
ee whe levied execution on that property for non-payment but it was 
dismissed by both Courts. On Letters Patent appeal : 
. . Held [per Broomfell and Divatia //.]—that the deed of assign- 
. ment required registration and that the remedy against the charged: 
` — property - must be first availed of before proceeding against 
Basappa’s person. . 


i S. C. 2 


Bhagwat Prasad Bahidar v. Debi Chand Bogra 
Alienation by father ina Mitakshara joint family without necessity 


1949. i S. : ; : 
vue 5 and without consent of the sages Lon living, if valid against an 
$ : 
ii E ar © after-born son. : à 


The suit lands belonging to a Mitakshara joint family were 
mortgaged by the father of Aanrit, then unborn and his elder 
brothérs, without nécessity and Bhagwat, the mortgagee in posses- 
sion resisted the recovery of possession sued for by  Amrita's 
vendee Debi Chand, the,plaintiff. The suit was decreed partly by 
the trial Court but fedly on appeal. On second appeal : 

e .' Held [per Faz] Ali and Varma /.]—that such alienation by 
i father ina joint Hindu family without necessity is invalid not only 
against the sons then living but also against any son born before the 
transaction is ratified by the sons then living. 
9 £ S. C. 





7 Rampal Singh v. Mansukh Rai Khemka. 
Indian Limitation Ad 6X of 1908) article a7— Final order in the 


o case”, meaning df. 
jue al Pat. - The revision petition against the magistrate’s “final order" 
= e on 4th August, 1932, in a proceeding under section 145 of Criminal 
e Proçedure Code declaring the possession of Rampal Singh the 

. . . a 
. 
. 
. se * . 
. e 


A | h . ' ~ 
Vor. 7 5.) NOTES OF CASES. ¢ " Nn . 35, 
e 
defendaht was summarily rejectetNgn 11th November, 1932, by the , 
High Court. The present suit filed. on ?3th November, 1935 (9th 
to 12th November, 1935, being holidays) was decreed by trial Court 
as not time-barréd. On appeal : e 
Held [per Chatterji an Meredith J7.\—that limitation runs fro 
the date of the High Court order which is the “final order” and that 
the suit was not time-barred. 


S. C. . 
s e 
: e 
* Sita Ram v. Lachman Lal Goswami. : 
e ee 
Code of Civil Procedure (Act V of 1908), Order XXXIV rule rg. . 1941. 
The point is „that if a mortgage decree for a part of and a LL, R. 20 Pat, 
money decree for the balance of the claim arising out of a Tu 


morigage of some properties be passed, whether the mortgagee 
can attach and sell the said properties in execution of the money 


decree : . E 
Held [per Chatterji and Meredith J7.|—that it can be done and 

that Order XXXIV rule r4 is no bar. ° 

S. c. 3 


. 
The Province, of Orissa NDibyasingh Nand. 


Code of Civil Procedure (Act V of 1908) Order XXXIII rules 7 


1941. 
and 15. TT 


I, L. R. 20 Pat. 
Dibyasingh's petition for leave to sue fs a pauper was dismissed for 765. ° 


default before notice on the parties was served. His next petition dE 
for leave was allowed. In revision : 
Held [per Dhavle and Chatterji //.»—that the previous order 
of dismissal to be a bar under rule 15 of Order "AXXIII must be | 
"an order refusing to ‘allow the applicant to sue as a pauper"e « 
under rule 7 (3) in which case due servic€ of notice on all 
parties is a pre-requisite and that the previous order was there- 
fore nota bar. : 7 


S. C. . E " 





Hakim Saiyid Fida Ali v. Rani Bhuneshwari Ruar. => 


Mortgage debt acknowledged by heirs holding 14 annas share eof a 1941. 
mortgagor but barredəe against the one Widing the 2 annas LL aoe Pat. 
share, if can be realised. proportionately—Bihar Money-Lenders 779. 
(Regulation of transactions) Act 7939 (Bihar Act VII of 1939) ii 
section 7—“Loan advanced”, if means original loan or the part 
vealisable, . : 


Ee oo 1 . . 
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“a 


e 
e A mortgage was executed ow 27th May, 1916, in favour of 
. Hakim Saiyid Fida Ali'$ (plaintiffs) father who died on 2oth 
e January, 1929. "The 14 annas interest in. all in the mortgdged 
E roperty was sold by some of the transferees of the heirs of the 
ortgagor on 21st Octobem 1925, 24th Febeuary, 1926,°and r5th 
July, 1926, to the Rani-acknowledging the mortgage debt. The 





N trial Court dismissed the suit as time-barred as there was no 
. ^ E ee 
“ acknowledgment by the owner of the remaining 2 annas share. On 
S appeal (after remand) : 
e @ Held [per Varma and Manohar Lali, /7.]—that the Wa 
° was entitled to a proportionate decree and that: “loan advanced” in 
d^ section 7 meant th&fbortion realisable. i 
^ C S. C. 
» . . Ramautar Sao v. Ram Gobind Sao. 
1941. Court Fees Act (VII of 1870), section 7(iv) (c) and Article 17(vi) 
ww J 
L L. R. 20 Pat, Schedule IT. 
780. The plaint bearing a courtfee of Rs. 15 under Schedule II 


Article 17(vi) of Court Fees ti in Ramautar's suit for partition had 
recitals that a false deed of partition got up after his father's death 
by Ram Gobind his paternal uncle the defendant and executed and 
registered jointly with him (the plaintiff) à minor described as major, 
was false and was not acted upon. The Sub-Judge held that the 
plaint disclosed a relief for a declaration and for cancellation of 
the deed and demanded ar valorem court-fee under section 7(iv) (c). 
In revision : 


a *, Held [per Chatterji and Meredith, /7.]—that the recital merely 
alleged that the deed was void without praying for any declaration 
and that the court-fee paid was sufficient. 


S. C. 
, ; . . 
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NOTES OF CASES. 


Shaikh Mohammad Zobair v. Musammat Bibi ^ e 


Sahidan. A 


Muhammedan Law—Gift of property by husband to wife who 
relinquished her dower debt orally— Transaction, if sale or 
heba-bil-ewas—Transfer of Property Act (IV of 1882), 
section 130. : 

A year before his death in 1928 Mohammad Ali made a gift of 
the suitlands to his wife Sahidan Bibi who in return relinquished 
her dower-debt amounting to Rs. 6000 and gifted the property to 
her daughter by a registered deed and she made an oral gift of it 
to her daughter Ghafira. The SUNT possession by Zobair, the 
vendee of “Muhammad “Alis sister's son and daughter claiming by 
inheritance, was dismissed. “On second appeal : 


Held [per Meredith and Shearer, 7J-|-that the transaction was 
not a heba-bil-ewaz but a sale, that this finding wae one of fact and 
binding on High Court in second appeal and that the gift of absolute 
estate to her daughter by Sahidan Bibi was invalid, 

S. C. 2 


Musammat Jagpati Kuar v. Firm Damri Sahu : a 


Halkhori Ram. ° 


Partnership—Suit for contribution by one partner agdinst another, 
when lies—Code of Civil Procedure (Act V of 1908), Order VII 
Rule 7, Order XXI Rule r, Order XLI Rules 4 and 33. . 


The point for. decision was whether a suit for contribution by 
one partner against another for partnership debt without any prayer 
for dissolution and’ accounts lies and whether in such a suit a 
personal decree can be passed without specific prayét therefor: ` 

Held [per Meredith and Shearer, /7.]—that such a suit does not 
. lie and that such a. decree can be passed. UT 
$, C. 
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é Musammat Bibi Kant] Ayesha v. Mojibul 


s . . Hassan Khan. ° 


1941. : Code of Civil Procedure (Act V of 1908), section 66. 
Nara? 


I, L. R. 20 Pat, Bibi Kaniz Ayesha and another, two of the heirs of 2 Mahome- 
dam mortgagee decree-hqlder executed the decree on their own 
behalf and purchased and got possession of the mortgaged property 
in auction sale. Mojibul Hassan, the assignee of another heir, 

e brought the present suit for realisation of his share which was 

decreed by both the lower Courts. On second appeal : 

* Held [per Harries, C. J. and Fazi Ali, 7.|—that although the 
heirs are not strictlygjoint decree-holders yet the purchase enured 
to the benefit of all the heirs who must pay proportionate share of 
costs for execution. 


S. C. 


Raghunandan Sahai v. Jaigobind Sahai. 


1941. Code of «Civil Procedure (Act V of 1908), section óo( &)—" Salary", 
L L. R. 20 Pat, meaning of—Provincial Insolvency Act (V of 1920), section 28. 

Raghunandan, a cashier inge private press drawing a monthly 

salary of Rs. 75 was adjudifated insolventby the Disttict Judge 
* who directed him to pay to Court Rs. r5 monthly from his salary for 
one year. On appeal : 

„Held [per Hgrries, C. J. dnd Meredith, 7.]—that “salary” means 
something more than and contrasted with the wages of labourers and 
domestic servants and that the order was illegal as the salary being 
less than a hundred rtipees«did not vest in Court or receiver. 


eS C 
L . 
King-Emperor v. Barka Jetha Majhi. 


Code of Criminal Procedure (Act V of 1898), section 423.. 
LL, a o Pat. K 
5 I. 


*  Barkd'jetha was convicted under sections 302, 326 and 148 of 
the Penal Cêde along with two others under sections 326. and 148 
but they all were acquitted of the charge under Secun 302 with 
sectidn 149. On reference : . 

Held [per Manohar Lal] and Meredith, /7.]—that the finding of 
acquittal which was based on an erroneous view of the law should 
be altered to one of conviction ynder section 326 with section 149. 


gb, 
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REVIEWS. . 


. International Law for Students by Mr. K. Æ. Bhatta- 
charyya, Barrister-at-law, publi shed by the author from Allahabad, 


1941. 
The learned author, while a pro fessor of law of the Allahabad 


| University had an occasion to deliver a course of lectures on 


International law to the students of that University and the présent 
publication is a collection of those lectures in a book form. “It has 
been mainly published at the request of his ex-students for whom 
evidently the book has been primarily meant. *It will also be help- 
ful to other students going up for departmental or vocational 
examinations for whomeJnternational Law has been prescribed as a 
course. Imthese days, wen International Law is looming large 
before the public mind, a rudimentary knowledge of the Subject is 
essential necessary for every man who cares.to follow the progress 
of daily events in the world history. Mr. „Bhattacharyya has rendered 
a distinct service to the students as also to the general reading 
public by bringing out his- present publication at this juncture of 
time. International Law, as hinted by Professor Austin, is practically 
no law, as there is no possible machintty to enforce obedience to it, 
but is a mere set of ethical rules formulated by the compiog consent 
of the Community of States for fegulation of the conduct of its 
members in relation to one another. The, learned author has not 
subscribed this view in its entirety, but maintained that for all 
practical purposes, International Law is as much a law as dny 
municipal or territorial law is. We don't know whether after the 
disruption of the League of nations and recent development of the 
world events, the learned author will reyise his opinion. The 
publication under review contain® some thirty chapters, each 
chapter dealing with a distinct topic of International Law. The whole 
subject has been well analysed and ‘properly classified and the 
juristic ideas involved håve been lucidly stated. The whole book i is 
an extremely interesting. and simple reading and can | be ünderstood 
and appreciated without any external assistamce. The “leading caset 
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which have contributed to the evolution of the law have been duly 

noticed. ome measure of pains have been taken to show how some 

of the i ortant doctrines ef International Law have been irer- 

E preted and, accepted in the States. The doctrine of N gcessity and , 
Self Preservatioa, for instance, hasben applied by the different 
nations as means of self-aggrandisemént and in furtherance of their 
Tespective self interests. By reason of lucidity of exposition, clarity ` 

e of conception and felicity of treatment, the learned author's work 
will rank as a first class junior text-book on International Law and e 


^ ` form a Sipping stone to higher studies. We can unhesitatingly 
° recommend the book to all Santy and beginners. 
x: * 
"EE : . The Indian Constitution by Mr. K. K. Bhattacharyya, 


Barrister-at-law, published by the Book Company Limited, 4/3B. 
College Square, Calcutta. Price Rs. 5. 


. Thts volume is a reptoduction of the several Extension lectures 
on the Indian constitution which the learned author had to deliver 
at the invitation of the University of Calcutta. The materials for 
these lectures previously appeared in the various newspapers and 
magazines of the city and the reading publig is already acquaitited 
with some portions of them. The lear author has,earned the e 
gratitude *of his countrymen by collecting his Extension lectures in 
the form of a book, so that his valuable discourses may have a 
lasting place in the Shelves of libraries. ‘he Indian constitution as 
drawn up in tffe recent Government of India Act, 1935, whether 

. good or bad, isa matter of daily concern to every body anda 
right appreciation of the same is indispensable from the points of 
view of every citizen of this«eountry, and the present publication is 

? _ is well calcujated to render a distinct assistance in that direction. 
In this vélume the learned authoe has dealt with all the aspects of 
the constitution’ with a great critical insight and acuteness of 
thought, and has exposed the Act in its naked hollowness. He has 
maintained that the whole constitution has proceeded on the time- 
old idea that India i$ the Britisher’s El Dorado, otherwise there 
would not have been such wantonly lavish scale of remuneration for 
the British Officials. The ordinance-making power of the Governor, 
General, an administrative Tsaw domination of the, Indian financë 

Eby him, safe-guarding of Btitish interests at every step, infinite 
scope for the heads of administration to pursue a grinding policy,. 
unbriddled powers for the members of the cevenanted service, make 
the whdle consfitution a gigantic hoax and a mockery. We think. 
that every Büucated Ipdian will sifare this candid expression of, 


opinion on the part of thè learned author. His discourses ‘on the 
position of the Indian States will act as an eye-opener 1 many of 
théfnative princes. He has mustered ‘ll his courage i 

e and boldly,pointed out the manifold defects which have disfigured 
the whole: legislation-; but he has not stopped with*that, but made 
constructive suggestions also for i improving the Act, so that it may 
prove-an effective means to put India on a path of steady consti- 
tutional progress. We need not take our readers through the gntire 


* volume topic by topic, as we firmly believe that all of them will. 


carefully go through it and appreciate what valuable .s@vices the 
learned author, has rendered to thecause of political advancement 
of the country. Let it suffice for us to say that transparent logic, 
forcible argumentation and perspicuity of ideas mark out all his 
discourses at every step, so much so that it will be difficult for any 
person to dissent from the views adumbrated in the book. We have 
every faith that ere long the publication witl make a fair bit for a 
place in the political literature of the country. 
e 
Indian Company Law by Mr. M. J. Setlina, Barrister-at-law, 
pubiished by the authgr from 251, Tardeo Road, Bombay, Second 
, Edition, 1941, 


We had an occasion to review the First Edition of this valuable 
work in the pages of this Journal [See 67 C. L. J. gon] and point 
out some of its salient fcafures. Whateyer opinion wg expressed on 
the merit of the book on that occasion seems to have received 
general approval, otherwise the publication would not have got 
through a second edition byethis time. In this edition, the learned 
author has retained the genera! plan And the characteristic features 
of the original publication but has made further improvemants upon 
the same. So it can reasonably Be expected that the book will 
prove more useful and attractive than before. The learned author 
has endeavoured to state and. evolve the law in the form of a 
running narration and this method, we think, ,eis better, calculated 
to help the understanding than the methódeof. cataloguing pell-mell 
a number of legal propositions collected from d&tided cases. 
‘The þook evidently has not been meant exelusively for the lawyers 
and that is why there is no exhfustive citation of case-law as 
happens to be the case generally with: the publications particularly 
intended for the legal profession. But from this fact one is ‘not to 
infer that the representative or leading adjudged cases are nat there 
init. In order to make thé publication useful and , Attractive to 
other .people. besides the: dawyers, such as the students and the 


- . 
hig heart. 


. . e 0 
. VOL: 15.) < .^ REVIEWS. ^ 7 ( gn ." 


. e yd e bá * 
. 
de e ue s j ki 6 
e 
e a . e 
mW 1072 THE CALCUTTA LAW JOURNAL, | Vor. 75-0 ë 


company merthe learned author hag, béstowed greater attention 
on the eludidation of the general and outstanding principles of the 
law than ode special cases and the technical points. Exclusiomof 
the irksome details and rare points from the book has seryed to free 
it from the jejumity of a technical Subject. A "complete mastery 
over the subject has enabled the learned author to make every part. 
of his book a delicious reading. Commercial prosperity of the 
countgy very much depends on a proper working of the company 
law. The learned author is quite conscious of this fact and has 
endeavour@l to infuse into the subject an element of interest so that 
even the people outside the pala of legal circles may be attracted 
to it and may appreciate and understand what this particular branch 
of the law means or stands for. In an extremely well-written intro- 
duction, we have been given an outline and gistof the whole law. 

Sepafate chapters have been devoted to insurance and income-tax 
matter¢so that the persens dealing with them may not lose sight of 
the relevant portions of the Company law that apply to them. 
There are a good many other points of merit in the book, which it 
is not possible for u$ to enumerate here in extenso, but we feel sure 
that as a good manual and a valuable book of reference on Gom- 
pany law, the present publication will lone“ontinue to enjoy public 
confidence. 


Code of Civil Procedure by Birupaksha Bhattacharyya. Sole 
agents—Messre. S. C. Sarkar & Sons Ltd., 1/1/1C College Square, 
Calcutta. 


This small volume has been written apparently with the object of 
supplying the legal profession with a correct text of the procedural 
ciyil lawf the country and the students with such explanatory 
notes on the important sections Óf the Code as will help them to 
understand the main pravisions thereof. Judging the book asa 
whole, it cannot be said that the learned author has not succeeded 
in fulfilling the object he has seb his hearton. An overjealous 
critic may discover somesdefects in the publication, but that is not a 
matter to enfage the attention of the reviewer on the present occa- 
sion. The learned author has always been a serious student of law ° 
and is bent on making profound study of it in future and in this 
small work he proposes to give usa fore-taste of this noble deter- 
mination on his part. In the light of this position, we may at once 
say that the legrned author has well begun ‘and given a fair account 
of himfelf. „He has successfully picked out the essentials of the law 
and given yery valuable elucidative notes thereon. It seems that 
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the learged author has taken.great paifis to givé.a correct versiomof 
thesext of the Code. He fs also noted the local amendments of 
^ . . . . 
"the Rülés in the First Schedule, effected by the various High Courts 
in the exercise of their rule making powers. ‘The short notes in the 


book have #een "prepared in the light of the mere important judicial , 


decisiqns and in selecting them, the learned author has displayed 
his judgment and erudition, as also a Thorough acquaintance fun the 
subject. The -book is full of promises of greater undertakings 
hereafter and we.offer our. heartiest encouragement to the young 
author. In going through the book and in spotting out certain 
Rules of the First Schedule -to the Code, we had to experience a 
certain amount of inconvenience in consequence of an omissioro 
note the numbers of the relevant Orders at the top or in the margin 
of every page in the book. We hope this defect. will be remedied in 
the next edition so. that there might, be no further necessity for 
turning over a large number of pages to.find outa relevant Rule 
in a particular Order of the Code. The volume is a handy one and 
has been neatly printed and that is a further point an favour of the 
publication. ; ; 


NOTES OF CASES. 


Karu Singh v. King-Emperor. e 


` Code of Civil Procedure (Act V of. 1598), section 537—Evidence of 
child witness—Evidence Act (I of 1872), Section, 116, 


Karu Singh and others were convicted inter alia on the Gde né 
of a boy of 12 years without preliminary - «enquiry about his intelli 
gence. On appeal: 

Held [per Manohar Lall and Meredith, 77.\—that'the Judge was 
under no legal obligation to hold the preliminary enquiry, fe 
absence of which was a mere irregularity. < Á 


See also Lukhan Singh v. KingEmperor (1) ` = "we 


S. C. 


(1) 941) I. L R. ac Pat, 898. . 
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) Shrinath San v. Official Liquidator, Benares Bank. 


Gompanies Act (VII of 7973, J sati 186, if mandatory —A ante 
butory, of can claim set off. : 


, Shrinath, a shawe- holder ob and otii asy to, the Bank: (in 
liquidation) paid only Rs. 6-4as. per share pf, Rs. 50. His fixed 
depok in the Bank amouhtÉd to -Rs. 5117- be If p. whereas the 


| overdraft .in .current account was Rs. 3882-9-9 p Under 
. Section 183(5). he claimed Rs. 1233-32 p. after set-off for the over- ' 
, draft while the liquidator .claimed under section’ 186 the said 


Rs. 3882-9-9 p. On reference to Full Bench: . . 


: * . Held [per Thom C. 7.; Ganga ‘Nath and Braund, JJ ]—that the, 


the provisions of: sectign 186( 1) are'hot mandatory and that if the 
Court refuses to exercise this discretion the liquidator must realise 
the claim: (other than call-money) against the contributory by a civil 
suit who cari then claim set-off in defence. 


— 


Bansi LI v. Chairman Town Area Committee, Saidpur. 


Provincial Small Causes Court Agt (IX of 1887),° Schedule Il 
Article r9—Suit for refund wW and incidenfally for deslaration. 
* of non-liability, if a a suit Eur. Sani Cause Court nature— Revision, 
if hes. 4 
Bansi Lal's suit, substantially'for refund. of tax and incidentally 
for a “declaration of non-liability for it paying 'court-fee for the firsi 
relief only was dismissed by the lower Courts, In revision, 
Held [per Collsster, J.]—th&t the suit’ is of, Small Cause .Court 
ngture and does not. come. within Article 19, Schedule II and that 


aevision and not, second appeal lies. - : 
S. C.- 
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